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IN  THE 


District  Court  of  the  United  States 

for  the  District  of  Columbia 


Civil  Action 
No.  11,369 
Filed 

May  13, 1941. 

Amended 

Complaint 

Filed 

July  14,  1942 


AMENDED  COMPLAINT  FOR  ISSUANCE  OF  UNITED 
STATES  LETTERS  PATENT. 

I.  The  jurisdiction  of  this  Court  depends  upon  the  Pat¬ 
ent  Laws  of  the  United  States,  this  Complaint  being  filed 
under  Section  4915,  Revised  Statutes  (Comp.  Stats.  9460; 
U.  S.  C.  Title  35,  Section  63),  as  amended  by  Act  of  March 
2,  1927. 

II.  Plaintiff,  Sinclair  Refining  Company,  a  corpora¬ 
tion  of  the  State  of  Maine,  is,  by  an  assignment  in  writing 
executed  on  or  about  February  9,  1927,  the  sole  owner  of 
the  entire  right,  title  and  interest  in  an  application  for 
United  States  Letters  Patent  of  Eugene  C.  Hebthel,  for 
Improvements  in  Oil  Cracking  Processes,  filed  in  the 
United  States  Patent  Office  on  February  12,  1927,  Serial 
No.  167,716,  and  the  improvements  disclosed  and  claimed 

therein. 

8  III.  Plaintiff,  Sinclair  Refining  Company,  a 

corporation  of  the  State  of  Maine,  is,  by  an  assign¬ 
ment  in  writing  executed  on  or  about  January  24, 1941,  the 
sole  owner  of  the  entire  right,  title  and  interest  in  an  ap- 


Sinclair  Refining  Company,  630 
Fifth  Avenue,  New  York,  N.  Y., 

Plaintiff, 

vs. 

Conway  P.  Coe,  Commissioner  of  Pat¬ 
ents,  Washington,  D.  C., 

Defendant. 
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plication  for  United  States  Letters  Patent  of  Eugene  C. 
Herthel,  for  improvements  in  Oil  Cracking  Processes 
filed  in  the  United  States  Patent  Office  on  January  29, 
1941,  Serial  No.  376,530,  and  the  improvements  disclosed 
and  claimed  therein. 

IV.  Plaintiff,  Sinclair  Refining  Company,  a  corpora¬ 
tion  of  the  State  of  JJaine,  is,  by  an  assignment  in  writing 
executed  on  or  about  May  16,  1941,  the  sole  owner  of  the 
entire  right,  title  and  interest  in  an  application  for  United 
States  Letters  Patent  of  Eugene  C.  Herthel,  for  im¬ 
provements  in  Oil  Cracking  Processes  filed  in  the  United 
States  Patent  Office  on  May  21,  1941,  Serial  No.  394,491, 
and  the  improvements  disclosed  and  claimed  therein. 

V.  The  three  applications  of  Eugene  C.  Herthel  recit¬ 
ed  in  Paragraphs  II,  III  and  IV  hereof  are  based  on  the 
same  invention  of  said  Eugene  C.  Herthel. 

VI.  The  Board  of  Appeals  of  the  United  States  Pat¬ 
ent  Office,  by  a  decision  rendered  December  27,  1940,  has 
refused  to  allow  two  claims  of  the  said  application  of 
Eugene  C.  Herthel,  Serial  No.  167,716,  which  claims  are 
as  follows: 

14.  In  a  continuous  process  for  cracking  high  boil¬ 
ing  hydrocarbon  oils  for  the  production  of  lower  boil¬ 
ing  hydrocarbons  therefrom  wherein  the  oil  to  be 
cracked  is  heated  to  a  cracking  temperature  while 
circulating  it  through  heating  tubes,  the  improvement 
which  comprises  admixing  a  finely  divided  absorbent 
material  with  oil  entering  said  heating  tubes  and  cir¬ 
culating  the  oil  and  absorbent  material  through  said 
heating  tubes  at  a  rate  adequate  to  maintain  the  ab¬ 
sorbent  material  in  intimate  admixture  with  the  oil  and 
to  prevent  segregation  of  the  absorbent  material  dur- 

?  ing  its  entire  passage  through  said  heating  tubes. 

15.  In  a  system  for  cracking  high  boiling  hydro¬ 
carbon  oils  for  the  production  of  lower  boiling  hydro¬ 
carbon  oils  therefrom  wherein  the  oil  is  heated  to  a 
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cracking  temperature  by  circulating  it  through  heat¬ 
ing  tubes,  the  improvement  which  comprises  admixing 
a  finely  divided  absorbent  material  with  oil  entering 
said  heating  tubes,  circulating  the  oil  and  absorbent 
material  through  said  heating  tubes  at  a  rate  adequate 
to  maintain  the  absorbent  material  in  intimate  ad¬ 
mixture  with  the  oil  and  to  prevent  segregation  of  the 
absorbent  material  during  its  entire  passage  through 
said  heating  tubes,  continuously  adding  a  mixture  of 
fresh  oil  and  fresh  finely  divided  absorbent  material 
to  the  cracking  system  and  continuously  discharging 
residual  oil  and  spent  finely  divided  absorbent  material 
from  said  cracking  system. 

VII.  The  Board  of  Appeals  of  the  United  States  Patent 
Office,  by  a  decision  rendered  April  19,  1941,  has  refused 
to  allow  two  claims  of  the  said  application  of  Eugene  C. 
Herthel,  Serial  No.  376,530,  which  claims  are  as  follows: 

1.  In  a  continuous  process  for  cracking  high  boil¬ 
ing  hydrocarbon  oils  for  the  production  of  lower  boil¬ 
ing  hydrocarbons  therefrom  wherein  the  oil  to  be  crack¬ 
ed  is  heated  at  a  cracking  temperature  while  flowing 
it  through  heating  tubes,  the  improvements  which  com¬ 
prises  admixing  a  finely  divided  absorbent  material 
with  oil  entering  said  heating  tubes  and  maintaining 
the  absorbent  material  in  intimate  admixture  with  the 
oil  and  preventing  segregation  of  the  absorbent  mate¬ 
rial  during  the  entire  passage  of  the  mixture  through 
said  heating  tubes  by  maintaining  a  rate  of  flow  through 
the  heating  tubes  adequate  to  maintain  this  condition. 

2.  In  a  system  for  cracking  high  boiling  hydro¬ 
carbon  oils  for  the  production  of  lower  boiling  hydro¬ 
carbon  oils  therefrom  wherein  the  oil  is  heated  at  a 
cracking  temperature  while  flowing  it  through  heating 
tubes,  the  improvement  which  comprises  admixing  a 
finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes,  maintaining  the  absorbent  material  in 
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intimate  admixture  with  the  oil  and  preventing  segre¬ 
gation  of  the  absorbent  material  during  the  entire 
passage  of  the  mixture  through  the  heating  tubes  by 
maintaining  a  rate  of  flow  through  the  heating  tubes 
adequate  to  maintain  this  condition,  continuously  sup¬ 
plying  a  mixture  of  fresh  oil  and  fresh  finely  divided 
absorbent  material  to  the  cracking  system  and  continu¬ 
ously  discharging  residual  oil  and  spent  finely  divided 
absorbent  material  from  said  cracking  system. 

10  VIII.  The  Board  of  Appeals  of  the  United  States 
Patent  Office,  by  a  decision  rendered  June  26,  1942, 
has  refused  to  allow  four  claims  of  the  said  application  of 
Eugene  C.  Herthel,  Serial  No.  394,491,  which  claims  are 
as  follows: 

1.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling 
hydrocarbons  therefrom  wherein  the  oil  to  be  cracked 
is  heated  at  a  cracking  temperature  while  flowing  it 
through  heating  tubes,  the  improvement  which  com¬ 
prises  admixing  a  finely  divided  absorbent  material 
with  oil  entering  said  heating  tubes  and  preventing 
segregation  of  the  absorbent  material  during  the  entire 
passage  of  the  mixture  through  said  heating  tubes 
by  maintaining  a  rate  of  flow  through  said  heating 
tubes  adequate  to  prevent  segregation. 

2.  In  a  system  for  cracking  high  boiling  hydrocar¬ 
bon  oils  for  the  production  of  lower  boiling  hydrocar¬ 
bon  oils  therefrom  wherein  the  oil  is  heated  at  a  crack¬ 
ing  temperature  while  flowing  it  through  heating  tubes, 
the  improvement  which  comprises  admixing  a  finely 
divided  absorbent  material  with  oil  entering  said  heat¬ 
ing  tubes,  preventing  segregation  of  the  absorbent  ma¬ 
terial  during  the  entire  passage  of  the  mixture  through 
the  heating  tubes  by  maintaining  a  rate  of  flow  through 
the  heating  tubes  adequate  to  prevent  segregation, 
continuously  supplying  a  mixture  of  fresh  oil  and  fresh 
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finely  divided  absorbent  material  to  the  cracking  sys¬ 
tem  and  continuously  discharging  residual  oil  and  spent 
finely  divided  absorbent  material  from  said  cracking 
system. 

3.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling 
hydrocarbons  therefrom  wherein  the  oil  to  be  cracked 
is  heated  at  a  cracking  temperature  while  flowing  it 
through  heating  tubes,  the  improvement  which  com¬ 
prises  admixing  a  finely  divided  absorbent  material 
with  oil  entering  said  heating  tubes  and  maintaining 
the  absorbent  uniformly  dispersed  through  the  oil 
during  the  entire  passage  of  the  mixture  through  said 
heating  tubes  by  maintaining  a  rate  of  flow  through  the 
heating  tubes  adequate  to  maintain  this  condition. 

4.  In  a  system  for  cracking  high  boiling  hydrocar¬ 
bon  oils  for  the  production  of  lower  boiling  hydrocar¬ 
bon  oils  therefrom  wherein  the  oil  is  heated  at  a  crack¬ 
ing  temperature  while  flowing  it  through  heating  tubes, 
the  improvement  which  comprises  admixing  a  finely 
divided  absorbent  material  with  oil  entering  said  heat¬ 
ing  tubes,  maintaining  the  absorbent  uniformly  dispers¬ 
ed  through  the  oil  during  the  entire  passage  of  the 
mixture  through  the  heating  tubes  by  maintaining 
a  rate  of  flow  through  the  heating  tubes  adequate  to 
maintain  this  condition,  continuously  supplying  a  mix¬ 
ture  of  fresh  oil  and  fresh  finely  divided  absorbent  ma¬ 
terial  to  the  cracking  system  and  continuously  dis¬ 
charging  residual  oil  and  spent  finely  divided  absorbent 
material  from  said  cracking  system. 

11  IX.  The  defendant,  Conway  P.  Cob,  Commission¬ 
er  of  Patents  of  the  United  States,  by  the  aforesaid 
decision  of  the  Board  of  Appeals  of  the  United  States; 
Patent  Office,  rendered  December  27,  1940,  has  refused 
and  still  refuses  to  grant  Letters  Patent  of  the  United  1 
States  to  the  plaintiff,  Sinclaib  Refining  Company,  as  asl 
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signee  of  said  Eugene  C.  Herthel  on  his  said  application 
Serial  No.  167,716,  including  the  two  claims  recited  in  Para¬ 
graph  VI  hereof. 

X.  The  defendant,  Conway  P.  Coe,  Commissioner  of 
Patents  of  the  United  States,  by  the  aforesaid  decision  of 
the  Board  of  Appeals  of  the  United  States  Patent  Office, 
rendered  April  19,  1941,  has  refused  and  still  refuses  to 
grant  Letters  Patent  of  the  United  States  to  the  plaintiff, 
Sinclair  Refining  Company,  as  assignee  of  said  Eugene  C. 
Herthel  on  his  said  application  Serial  No.  376,530,  includ¬ 
ing  the  two  claims  recited  in  Paragraph  VII  hereof. 

XI.  The  defendant,  Conway  P.  Coe,  Commissioner  of 
Patents  of  the  United  States,  by  the  aforesaid  decision  of 
the  Board  of  Appeals  of  the  United  States  Patent  Office, 
rendered  June  26,  1942,  has  refused  and  still  refuses  to 
grant  Letters  Patent  of  the  United  States  to  the  plaintiff, 
Sinclair  Refining  Company,  as  assignee  of  said  Eugene  C. 
Herthel  on  his  said  application  Serial  No.  394,491,  includ¬ 
ing  the  four  claims  recited  in  Paragraph  VIII  hereof. 

XII.  The  decisions  of  the  Board  of  Appeals  in  Herthel 
applications  Serial  Nos.  167,716  and  376,530  recited  in 
Paragraphs  IX  and  X  hereof  were  rendered  within  six 
months  of  the  filing  of  the  original  complaint,  and  no  ap¬ 
peal  has  been  taken  from  either  of  said  decisions  of 

12  the  Board  of  Appeals  to  the  United  States  Court  of 
Customs  and  Patent  Appeals,  and  no  such  appeal  is 
pending  nor  has  been  decided. 

XIII.  The  decision  of  the  Board  of  Appeals  in  Herthel 
application  Serial  No.  394,491  recited  in  Paragraph  VIII 
hereof,  was  rendered  since  the  filing  of  the  Complaint  here¬ 
in  and  within  six  months  last  past,  and  no  appeal  has  been 
taken  from  said  decision  of  the  Board  of  Appeals  to  the 
United  States  Court  of  Customs  and  Patent  Appeals,  and 
no  such  appeal  is  pending  nor  has  been  decided. 

Wherefore,  the  plaintiff,  Sinclair  Refining  Company, 
demands  that  this  Honorable  Court  authorize  the  Commls- 
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sioner  of  Patents  to  issue  to  plaintiff,  Sinclair  Refining 
Company,  Letters  Patent  of  the  United  States  on  the  in¬ 
vention  of  Eugene  C.  Herthel  disclosed  and  defined  in  the 
aforesaid  application  of  Eugene  C.  Herthel  Serial  Nos. 
167,716,  376,530  and  394,491,  said  Letters  Patent  to  con¬ 
tain  claims  14  and  15  of  Herthel  application  Serial  No. 
167,716  set  forth  in  Paragraph  VI  hereof,  or  claims  1  and  2 
of  Herthel  application  Serial  No.  376,530  set  forth  in  Para¬ 
graph  VII  hereof,  or  claims  1  and  2,  or  claims  3  and  4  of 
Herthel  application  Serial  No.  394,491,  set  forth  in  Para¬ 
graph  Vm  hereof,  upon  the  filing  in  the  United  States 
Patent  Office  of  a  certified  copy  of  such  adjudication,  and 
upon  compliance  with  the  requirements  of  law  for  such  cases 
made  and  provided. 

SINCLAIR  REFINING  COMPANY, 

By  Clarence  M.  Fisher, 

Attorney  for  Plaintiff , 

National  Press  Building, 

Washington,  D.  C. 

13  July  14,  1942. 

The  entry  of  this  Amended  Complaint  is  approved. 


W.  M.  COCHRAN, 
Attorney  for  Defendant . 
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Answer  to  the  Amended  Complaint. 


14  IN  THE 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  District  of  Columbia. 


Sinclair  Refining  Company, 


Plaintiff , 
v. 

Conway  P.  Cob,  Commissioner  of 
Patents, 


Defendant. 


Civil  Action, 
No.  11,369. 


W.  W.  Cochran,  Solicitor, 

United  States  Patent  Office, 

Attorney  for  Defendant. 

To  the  Honorable,  the  Justices  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia: 

I,  II,  III,  IV,  V,  VI,  VII,  VIII.  Defendant  admits  the 
allegations  of  paragraphs  I  to  VIII,  inclusive. 

IX.  He  admits  the  allegations  of  paragraph  IX  but 
denies  that  plaintiff  is  lawfully  entitled  to  receive  a  patent 
containing  either  of  claims  14  and  15  of  the  application  of 
Eugene  C.  Herthel,  No.  167,716,  entitled  “Oil  Cracking 
Processes,’ ’  as  it  is  deemed  that  the  said  claims  are  un¬ 
patentable  in  view  of  the  prior  patent  to  Jenkins,  2,167,211, 
July  25,  1939,  and  in  view  of  the  proceedings  in  Interfer¬ 
ences  Nos.  60,087  and  60,089,  in  which  said  application  was 
involved  with  the  said  Jenkins,  and  for  the  reasons  given 
in  the  statement  of  the  Primary  Examiner  in  answer  to  the 
appeal  and  decision  of  the  Board  of  Appeals  in  said  ap¬ 
plication,  copies  of  which  will  be  furnished  at  the  trial. 
Profert  of  a  copy  of  the  patent  to  Jenkins  is  hereby 
made. 

15  X.  He  admits  the  allegations  of  paragraph  X  but 
denies  that  plaintiff  is  lawfully  entitled  to  receive  a 
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patent  containing  either  of  claims  1  and  2  of  the  applica¬ 
tion  of  Eugene  C.  Herthel,  Serial  No.  376,530,  entitled  “Oil 
Cracking  Processes/’  as  it  is  deemed  that  the  said  claims 
are  unpatentable  in  view  of  the  prior  patent  to  Jenkins, 
2,167,211,  July  25,  1939,  and  in  view  of  the  proceedings  in 
Interferences  Nos.  60,087  and  60,089,  in  which  plaintiff’s 
application  No.  167,716  was  involved  with  the  said  Jenkins, 
and  for  the  reasons  given  in  the  statement  of  the  Primary 
Examiner  in  answer  to  the  appeal  and  the  decision  of  the 
Board  of  Appeals  in  said  application,  copies  of  which  will 
be  furnished  at  the  trial. 

XI.  He  admits  the  allegations  of  paragraph  XI  but 
denies  that  plaintiff  is  lawfully  entitled  to  receive  a  patent 
containing  any  one  of  claims  1,  2,  3,  and  4  of  the  applica¬ 
tion  of  Eugene  C.  Herthel,  Serial  No.  394,491,  entitled  “Oil 
Cracking  Processes,”  as  it  is  deemed  that  the  said  claims 
are  unpatentable  in  view  of  the  prior  patent  to  Jenkins, 
2,167,211,  July  25,  1939,  and  in  view  of  the  proceedings  in 
Interferences  Nos.  60,087  and  60,089,  in  which  plaintiff’s 
application  No.  167,716  was  involved  with  the  said  Jenkins, 
and  for  the  reasons  given  in  the  statement  of  the  Primary 
Examiner  in  answer  to  the  appeal  and  the  decision  of  the 
Board  of  Appeals  in  said  application,  copies  of  which  will 
be  furnished  at  the  trial. 

XII  and  XIII.  He  admits  the  allegations  of  paragraphs 
XII  and  XIII. 

W.  W.  COCHRAN, 

Solicitor ,  U.  S.  Patent  Office, 
Attorney  for  Defendant. 

July  24, 1942. 


I  hereby  certify  that  a  copy  of  this  Answer  to  the 
Amended  Complaint  was  mailed  today,  July  24,  1942,  to 
the  attorney  for  plaintiff,  Clarence  M.  Fisher,  National 
Press  Building,  Washington,  D.  C. 

W.  W.  COCHRAN, 

Solicitor. 
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Findings  of  Fact. 


16  IN’  THE 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  District  of  Columbia. 


Sinclair  Refining  Company, 

Plaintiff, 

v. 

Conway  P.  Coe,  Commissioner  of 
Patents, 

Defendant. 


Civil  Action, 
No.  11,369. 


1.  This  is  an  action  under  R.  S.  4915  (U.  S.  C.  title  35, 
sec.  63)  in  which  it  was  sought  to  have  the  Court  find  that 
the  plaintiff,  Sinclair  Refining  Company,  as  assignee  of 
the  applications  of  Eugene  C.  Herthel,  Serial  Nos.  167,716, 
376,530  and  394,491,  is  entitled  to  have  issued  to  it  a  patent 
containing  claims  14  and  15  of  application  No.  167,716,  or 
claims  1  and  2  of  application  No.  376,530,  or  claims  1  and 
2,  or  3  and  4  of  application  No.  394,491. 

2:  The  Herthel  applications  here  involved  relate  to  oil 
cracking.  They  disclose  the  idea  of  adding  a  finely  di¬ 
vided  absorbent  substance  such  as  fuller’s  earth  to  the  oil 
circulating  through  the  heating  tubes  of  an  oil  cracking 
still  while  maintaining  the  velocity  of  circulation  suffi¬ 
ciently  high  to  insure  the  continuance  of  the  absorbent  in 
intimate  admixture  with  the  oil  during  its  passage  through 
the  heating  element.  The  oil  circulating  through  the  heat¬ 
ing  tubes  in  contact  with  the  heated  tube  walls  accordingly 
is  intimately  admixed  with  finely  divided  absorbent  which 
selectively  absorbs  the  more  objectionable  constituents  of 
the  cracking  reaction  as  they  are  formed  and  while  they 
are  therefore  in  their  most  active  state.  By  this 
17  process  the  deposition  of  carbon  on  the  heating  sur- 


11 


faces  of  the  oil  cracking  still  is  prevented  or  greatly 
reduced. 

3.  The  patent  to  Jenkins,  No.  2,167,211,  discloses  an  oil 
cracking  method  in  which  an  adsorptive  substance  is  in¬ 
troduced  into  the  oil  which  circulates  through  the  tubes  of 
the  still.  The  patent  states  that  the  adsorbent  “acts  to 
maintain  the  carbon  particles  or  the  like  in  colloidal  form, 
whereby  it  may  be  carried  away  in  suspended  form  or  the 
like.”  It  also  states  that  the  excess  oil  which  is  supplied 
“will  act  as  a  flushing  medium  or  carrier  for  the  colloidal 
or  suspended  particles  of  carbon  and  other  similar  mate¬ 
rials  so  as  to  carry  the  same  off  continually.”  The  quoted 
matter  was  included  in  the  specification  of  the  Jenkins  ap¬ 
plication,  No.  723,144,  on  which  the  patent  issued,  as  filed. 

4.  Herthel  application  No.  167,716  was  involved  in  inter¬ 
ferences  Nos.  60,087  and  60,089  with  the  aforesaid  Jenkins 
application.  In  the  former  interference,  in  which  the  counts 
recited  the  substance  added  to  the  oil  broadly,  priority 
was  avrarded  to  Jenkins  by  the  United  States  Court  of 
Customs  and  Patent  Appeals.  In  the  latter  interference, 
in  which  the  counts  were  limited  to  fuller’s  earth  as  the 
added  substance,  Herthel  was  awarded  priority. 

5.  The  claims  involved  in  the  present  action  are  not 
limited  to  fuller’s  earth  as  the  adsorbent  material. 

6.  The  aforesaid  Jenkins  application,  as  filed  disclosed 
the  idea  of  circulating  the  mixture  of  adsorbent  and  oil  at 

such  a  rate  that  the  adsorbent  would  be  maintained 
18  in  intimate  admixture  with  the  oil;  and  the  Court 
of  Customs  and  Patent  Appeals  so  held  in  its  decision  in 
Interference  No.  60,089. 

7.  The  subject  matter  of  the  claims  involved  in  the 
present  action  was  disclosed  in  Jenkins  application  No. 
723,144  as  originally  filed  in  the  Patent  Office. 

CONCLUSIONS  OF  LAW. 

1.  By  reason  of  the  decision  of  the  Court  of  Customs 
and  Patent  Appeals  in  Interference  No.  60,087,  the  ques- 
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tion  of  priority  of  invention  of  the  subject  matter  of  the 
claims  involved  in  the  present  action  is  res  judicata  in 
favor  of  Jenkins. 

2.  Plaintiff  is  not  entitled  to  a  patent  containing  any 
of  claims  14  and  15  of  application  No.  167,716,  claims  1  and 
2  of  application  No.  376,530,  or  claims  1,  2,  3  and  4  of  ap¬ 
plication  No.  394,491. 

3.  The  Complaint  should  be  dismissed  as  to  all  the 
claims  involved. 

(Signed)  F.  DICKINSON  LETTS, 
Justice. 


Judgment. 

19  IN  THE 

DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  District  of  Columbia. 


Sinclair  Refining  Company, 

Plaintiff , 
v. 

Conway  P.  Coe,  Commissioner  of 
Patents, 

Defendant. 


Civil  Action, 
No.  11,  369. 


This  cause  having  come  on  to  be  heard  and  having  been 
tried  in  open  court  and  argued  by  counsel  for  the  respec¬ 
tive  parties  upon  the  pleading  and  proofs  adduced  and 
submitted  to  the  Court. 

It  is  ADJUDGED  this  12th  day  of  January,  1943,  that 
the  complaint  in  this  case  be,  and  the  same  hereby  is  dis¬ 
missed  with  costs  against  the  plaintiff. 

(Signed)  F.  DICKINSON  LETTS, 
Justice. 

Approved  as  to  Form  : 

(Signed)  Clarence  M.  Fisher, 

Attorney  for  Plaintiff . 
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Notice  of  Appeal. 

20  IN  THE 

DISTRICT  COURT  OF  THE  UNITED  STATES 
for  the  District  of  Columbia. 


Sinclair  Refining  Company, 

Plaintiff, 

y. 

Conway  P.  Coe,  Commissioner  of 
Patents, 

Defendant. 


Civil  Action 
No.  11,369. 

Notice  of  Appea 
Filed 

Feby.  5,  1943. 


Notice  is  hereby  given  that  Sinclair  Refining  Company, 
Plaintiff  above  named,  appeals  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  from  the  final 
judgment  entered  in  this  cause  of  action  on  January  12j 
1943. 


CLARENCE  M.  FISHER, 

Attorney  for  Sinclair  Refining  Company . 
834  National  Press  Building, 
Washington,  D,  C. 

February  5,  1943. 

Copy  to  W.  W.  Cochran, 

Solicitor,  United  States  Patent  Office, 

Washington,  D.  C. 
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Proceeding. 

22  in  the 

DISTRICT  COURT  OF  THE  UNITED  STATES 
for  the  District  of  Columbia. 

‘  '  '  - 1 

Sinclair  Refining  Company, 

Plaintiff , 

v-  Civil  Action 

Conway  P.  Coe,  Commissioner  of  *  No.  11,369. 
Patents, 

Defendant. 

-  -  -  - 

Washington,  D.  C. 

Monday,  October  19,  1942. 

The  above-entitled  cause  came  on  for  trial  before  Asso¬ 
ciate  Justice  F.  Dickinson  Letts  in  Civil  Division  No.  7 
at  10  o’clock  a.  m. 

Appearances : 

On  behalf  of  Plaintiff:  Clarence  M.  Fisher,  Louis  D. 
Forward,  Raymond  F.  Adams. 

On  behalf  of  Defendant:  E.  C.  Reynolds. 

The  Assistant  Clerk:  The  case  of  Sinclair  Refining 
Company  against  Conway  P.  Coe. 

Mr.  Fisher:  The  plaintiff  is  ready. 

23  Mr.  Reyonlds:  The  defendant  is  ready. 

Mr.  Fisher:  If  the  Court  please,  I  should  like  to 
ask  permission  for  Mr.  Louis  D.  Forward,  a  mem¬ 
ber  of  the  Bar  of  the  highest  court  of  the  State  of  New 
York,  to  try  this  case  for  the  plaintiff.  Mr.  Forward  will  be 
assisted  by  Mr.  Raymond  F.  Adams,  a  member  of  the  Bar 
of  this  Court. 

The  Court:  Yes.  Very  well.  The  permission  will  be 
granted  for  the  purposes  of  this  case. 
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Mr.  Fisher:  Before  Mr.  Forward  makes  his  opening 
statement,  I  should  like  to  read  into  the  record  a  stipula¬ 
tion  which  has  been  discussed  with  and  agreed  to  by  coun¬ 
sel  for  the  Patent  Office : 

“STIPULATION 

“Subject  to  the  right  of  the  defendant  to  object  to 
the  relevancy  or  materiality  of  such  evidence,  it  is  stip¬ 
ulated  that  all  or  any  part  of  the  testimony  and  ex¬ 
hibits  forming  part  of  the  record  in  interferences  No. 
60,187  and  No.  60,089,  and  appeals  Nos.  4,003  and  4,004, 
may  be  offered  herein  with  the  same  force  and  effect 
as  though  the  testimony  were  taken  or  the  original  ex¬ 
hibits  were  offered  herein.  Such  offer  or  offers  may 
be  made  in  the  form  of  copies  of  that  record  or  parts 
thereof  without  further  proof,  but  subject  to  correc¬ 
tion  should  error  appear.” 

The  Court :  Very  well ;  that  will  be  understood. 

•  •  •  •  * 

47  Mr.  Smith,  will  you  please  take  the  stand. 


Thereupon 

ORSINO  CECIL  SMITH  was  called  as  a  witness  in  be¬ 
half  of  the  plaintiff  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Adams: 

Q.  Please  state  your  full  name.  A.  Orsino  Cecil  Smith , 

Q.  Where  are  you  employed  at  present,  Mr.  Smith?  A, 
I  am  employed  by  the  Richfield  Oil  Corporation,  in  charge: 
of  the  Vinvale  Refinery. 

Q.  Where  is  that  refinery  located?  A.  It  is  near  Los, 
Angeles,  California. 

Q.  How  long  have  you  been  employed  in  that  way?  A. 
Do  you  mean  by  the  Richfield  or  at  that  point? 

Q.  How  long  have  you  been  associated  with  Richfield  If 
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A.  I  have  been  associated  with  Richfield  about  five  years — 
a  little  over  five  years. 

Q.  What  has  been  the  general  nature  of  your  work  while 
you  have  been  employed  there?  A.  For  four  years  pre¬ 
vious  I  was  at  the  Watson  Refinery  of  the  Richfield;  then 
for  a  year  before  that  I  was  in  charge  of  the  Hynes 
i  48  Refinery  of  Richfield;  and  before  that  I  was  with  the 
Rio  Grande  Oil  Corporation. 

Q.  Did  the  Watson  Refinery  have  any  cracking  equip¬ 
ment?  A.  Yes,  sir. 

Q.  What  kind  was  it?  A.  It  was  a  tube  type.  I  don’t 
know  whether  it  has  any  particular  name.  It  is  what  we 
referred  to  as  a  combination  unit, 
i  Q.  What  do  you  mean  by  a  “ combination  unit”?  A. 
i  A  combination  unit  is  a  collection  of  refining  equipment 
whereby  crude  oil  is  charged  directly  to  the  unit  and  then  is 
I  processed  completely,  including  cracking,  and  this  is  done 
i  because  in  a  cracking  operation  there  is  an  excess  of  heat, 

I  and  the  combination  of  the  first  distilling  of  the  crude  oil — 

I  taking  off  its  natural  kerosene  and  gasoline — can  be  done 
to  a  large  measure  by  making  use  of  the  excess  heat  from 
the  cracking  operation. 

Q.  Was  there  any  cracking  equipment  at  the  Hynes  Re- 
i  finery?  A.  Yes,  sir,  there  was  cracking  equipment  there. 

Q.  Where  were  you  employed  when  you  were  with  the 
'  Rio  Grande  Company?  A.  The  Rio  Grande  was  the  Vin- 
vale  Refinery,  the  refinery  I  now  have  charge  of.  It  former¬ 
ly  was  the  Rio  Grande. 

Q.  It  is  now  Richfield?  A.  It  is  now  Richfield,  yes,  sir. 

Q.  Did  they  have  any  cracking  equipment  there?  A. 
Yes,  sir. 

49  • 

Q.  What  kind  was  it?  A.  They  had  a  tube  type  still  at 
i  that  place.  There  was  no  particular  name  for  it  that  I  know 
of. 

Q.  When  did  you  go  with  the  Rio  Grande  Company?  A. 
In  1936, 1  believe. 
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Q.  Where  were  you  employed  prior  to  that?  A.  I  was 
with  the  Western  Oil  &  Refining  Company — superintendent 
of  Western  Oil. 

Q.  Did  they  have  any  cracking  equipment  there?  A. 
Yes,  sir. 

Q.  What  kind  was  that?  A.  We  had  Jenkins  stills  at 
that  place. 

Q.  How  long  did  you  work  for  Western?  A.  I  was  with 
them  eight  years,  I  believe. 

Q.  In  charge  of  Jenkins  stills  all  that  time?  A.  Yes, 
sir ;  I  had  charge  of  the  entire  refinery. 

Q.  What  led  to  your  connection  with  the  Western  Com¬ 
pany?  A.  The  Western  Oil  installed  the  Jenkins  still,  and 
as  I  had  been  in  charge  of  or  I  was  chief  engineer  of  the 
Graver  Corporation,  who  were  the  selling  agents  and 
constructors  of  Jenkins  stills,  and  as  the  Western  Oil  was 
having  considerable  difficulty  in  operating  the  stills  on  the 
California  oils,  I  was  employed  to  take  charge  of  the  re¬ 
finery  so  as  to  get  the  stills  operating  properly. 

Q.  You  are  now  talking  about  the  Jenkins  stills?  A. 
Yes,  sir. 

Q.  Those  had  been  installed  by  the  Graver  Corporation? 
A.  Yes,  sir. 

Q.  So,  you  left  the  Graver  Corporation’s  employ  to  en- 
50 

ter  the  employ  of  the  Western  Oil  Company?  A.  That  is 
right,  yes,  sir. 

Q.  You  said  you  had  been  chief  engineer  of  Graver. 
Had  you  held  that  position  all  the  time  you  were  employed 
by  Graver?  A.  Yes,  all  the  time. 

Q.  About  how  long  was  that?  A.  I  believe  I  had  been 
there  about  three  years. 

Q.  Where  were  you  employed  prior  to  that?  A.  Skelly 
Oil  Company. 

Q.  Can  you  tell  us  the  circumstances  under  which  you 
left  Skelly  to  join  Graver?  A.  The  Graver  Corporation 
were  a  steel  construction  firm,  and  they  vrere  building 
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Jenkins  stills.  Due  to  the  fact  that  I  developed  the  Jen¬ 
kins  stills  through  the  first  successful  operation,  I  was 
employed  by  them  to  take  charge  of  their  construction  and 
operations. 

Q.  Where  were  you  employed  when  you  were  engaged 
i in  that  development  of  the  Jenkins  stills?  A.  At  El  Dore- 
do,  Kansas. 

Q.  By  what  company?  A.  Skelly  Oil  Company. 

Q.  Did  you  have  anything  to  do  with  the  installation  of 
those  Jenkins  stills  by  the  Skelly  Oil  Company?  Did  you 
have  anything  to  do  with  their  selection,  installation,  or 
anything  of  that  sort?  A.  Yes,  sir,  I  did. 

Q.  I  wish  you  would  tell  us  what  those  circumstances 
I  were.  A.  Shortly  after  I  was  employed  by  the  Skelly 
Oil  Company,  I  was  delegated  to  investigate  the  various 
cracking  processes,  as  the  management  felt  it  was  impera- 
51 

tive  that  cracking  processes  be  installed  in  the  refinery. 

!  I  investigated  a  number  of  them  and  recommended  the 
Jenkins  as  one  of  the  processes  that  should  be  installed. 

Q.  Were  other  cracking  processes  installed?  A.  Yes, 
sir.  We  installed  the  Cross  process  about  the  same  time. 

Q.  What  was  the  basis  on  which  you  recommended  in¬ 
stallation  of  the  Jenkins  process?  A.  The  Jenkins  pro- 
!  cess  was  making  a  very  poor  showing  wherever  I  found  it, 
but  I  told  them  we  very  probably  could  develop  it  into  a 
commercial  still,  and  we  were  able  to  get  it  under  those 
conditions  at  a  very  favorable  royalty. 

Q.  Was  the  Cross  process  one  which  you  also  under- 
1  took  to  develop?  A.  No,  wc  did  not;  it  was  a  satisfac¬ 
torily  operating  still  already. 

Q.  You  got  no  royalty  concession  on  the  Cross  process? 
A.  No,  we  got  no  royalty  on  that — no  royalty  concession 
anyway, 

Q.  I  wish  you  would  tell  me  about  when  the  design  and 
engineering  construction  work  on  the  installation  of  those 
Jenkins  stills  at  El  Doredo  began?  A.  The  design  of  the 
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stills  started  somewhere  about  the  middle  of  1923.  Con- 
struction  started  shortly  thereafter,  and  about  the  end  of 
1923  the  first  still  was  completed,  ready  for  testing. 

Q.  Were  any  of  those  stills  put  in  operation  before  the 
first  of  3924?  A.  No,  sir. 
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Q.  I  have  here  a  copy  of  a  drawing  which  is  Jen¬ 
kins  Exhibit  5  in  the  consolidated  interference  record 
and  consequently,  I  think,  is  within  our  stipulation.  I 
will  ask  you,  Mr.  Smith,  to  refer  to  that  drawing  and  tell 
us  whether  or  not  it  correctly  represents  the  construction  of 
those  Jenkins  stills  that  were  installed  and  put  in  operation 
sometime  in  the  early  part  of  1924  at  El  Doredo  for  the 
Skelly  Company?  A.  Yes.  This  illustrates  the  still  prop¬ 
er,  not  the  appurtenances  that  go  with  it,  however. 

Q.  That  is,  in  addition  to  the  equipment  you  have  here, 
there  were  fractionating  equipment,  condensers,  and  so 
forth?  A.  Yes,  that  is  right. 

Q.  I  wish  you  would  refer  to  that  drawing  and  name  the 
different  parts  of  the  still  that  are  illustrated  there.  A. 
The  long  drum  on  top  we  refer  to  as  the  upper  drum  or 
longitudinal  drum.  We  usully  refer  to  it  as  the  top  drum. 
At  the  far  left-hand  end  of  this  drum  there  is  a  tube  ex¬ 
tending  down,  which  we  refer  to  as  the  carbon  leg.  Next  to 
that,  to  the  right,  is  the  rear  sluiceway,  and  it  is  connected 
at  its  bottom  to  the  lower  transverse  drum,  that  drum  run¬ 
ning  across  the  still ;  in  other  words,  we  are  looking  at  the 
end  of  that  drum.  A  side  view  of  the  drum  is  given  on  the 
drawing  on  the  right-hand  side  of  the  page.  Then,  the  tubes 
through  which  all  the  heat  was  supplied  to  the  still  con¬ 
nected  that  lower  transverse  drum  with  the  upper  trans¬ 
verse  drum  which  is  on  the  extreme  right  end  of  the  top 
longitudinal  drum.  This  in  turn  is  connected  by  the  short 
neck  or  sluiceway  to  that  top  drum. 
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Q,  Just  for  convenience  of  reference  in  the  future,  I 
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am  going  to  ask  you  to  put  some  numbers  on  the  parts 
I  of  the  drawings  to  which  you  just  referred.  Will  you 
i  mark  the  top  drum  1,  the  carbon  leg  2,  the  rear  sluice- 
i  way  3,  the  lower  transverse  drum  4,  the  heating  tubes  5, 
the  upper  transverse  drum  6,  and  the  front  sluiceway  7? 

Mr.  Reynolds:  If  your  Honor  please,  I  do  not  see 
the  relevancy  of  any  of  this  evidence,  and  I  should  like 
to  object  to  it  on  that  ground. 

The  Court:  Yes.  Your  objection  may  be  noted. 
However,  it  is  difficult  for  me  at  this  time  to  say  just 
what  is  relevant,  so  it  will  be  received. 

Mr.  Adams:  I  want  to  qualify  Mr.  Smith,  in  the 
first  instance.  In  the  second  instance,  I  want  to  fix 
the  identity  of  the  thing  we  are  going  to  take  up,  and 
we  are  going  to  come  to  the  question  of  the  circula¬ 
tion  in  this  apparatus. 

The  Court:  Yes. 

By  Mr.  Adams : 

Q.  To  go  back  to  the  design  of  those  Jenkins  stills  and 
i  the  plan  under  which  they  were  erected  at  El  Doredo  dur¬ 
ing  the  latter  part  of  1923,  was  the  use  of  an  adsorbent  con¬ 
templated  in  the  design  of  those  stills  at  that  time?  A. 
No,  it  was  not. 

Q.  Was  there  any  provision  for  the  use  of  an  adsorbent 
in  their  construction  at  that  time?  A.  No,  there  was  none 
whatever. 

Q.  Was  any  adsorbent  used  in  their  initial  operation? 
A.  No,  there  was  not. 

Q.  But  an  adsorbent  later  was  used  in  the  operation 
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of  those  stills?  A.  Yes,  later  on. 

Q.  I  want  you  to  go  back  to  this  drawing  to  which 
we  have  been  referring  and  tell  us  how  the  apparatus  was 
charged  with  oil  when  it  was  going  to  be  run  and  what,  if 
i  any,  circulation  there  was  in  the  apparatus  and  what  ef- 
i  fected  the  circulation.  Before  you  answer  the  question. 
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I  am  going  to  interrupt  to  make  one  point.  This  is  an  act¬ 
ual  construction  drawing  I  believe?  A.  Yes. 

Q.  It  does  not  show  the  propeller?  A.  No,  this  does 
not  show  the  propeller;  it  is  simply  the  shell  of  the  still. 

Q.  There  was  a  propeller  included  in  the  original  de¬ 
sign  and  in  the  original  operations  ?  A.  Yes,  that  is  right. 

Q.  Where  was  that  propeller  located,  sir?  A.  The  pro¬ 
peller  itself  was  located — by  the  way,  the  propeller  that 
was  used  was  a  tugboat  propeller.  It  was  a  propeller  the 
same  as  was  used  on  regular  boats — used  in  the  water.  It 
was  located  about  18  inches  down  from  the  top  drum  in 
the  rear  sluiceway.  If  you  will  notice  across  the  top  of  the 
rear  sluiceway,  or  the  long  one,  the  one  that  is  marked  3, 
you  will  see  in  dotted  lines  just  below  the  shell  there  a 
support  which  held  the  propeller  housing  or  shaft  housing. 
The  propeller  was  situated  just  below  that,  about  18  inches 
down.  The  propeller  shaft  ran  straight  up  along  that 
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center  line  which  runs  through  the  lower  drum,  marked  4, 
to  the  sluiceway,  marked  3,  and  up  through  a  nozzle  on 
the  top  of  the  top  longitudinal  drum.  Shall  I  mark  that 
nozzle  “8”  or  is  it  necessary? 

Q.  I  do  not  think  it  is  necessary  to  mark  the  nozzle.  A. 
From  there  it  went  through  a  stuffing  box,  and  above  that 
was  a  gear  and  a  steam  engine  set  on  a  platform  above  the 
still  which  drove  the  shaft,  which  in  turn  had  the  propeller 
attached  to  the  bottom. 

Q.  I  wish  you  would  go  back  to  my  question  as  to  how  the 
still  was  charged  with  oil  when  it  was  in  operation,  where 
the  oil  was  in  the  still,  what  circulation  there  was,  and  how 
it  was  affected. 

The  Court:  Before  starting  that,  we  will  take  a 
five-minutes  recess. 

(At  this  time  a  short  recess  was  taken.  The  fol¬ 
lowing  then  occurred:) 


The  Court :  Mr.  Smith,  do  you  remember  the  ques¬ 
tion? 

The  Witness :  I  would  like  to  hear  it  again. 

The  Reporter  (reading) : 

“Q.  I  wish  you  would  go  back  to  my  question  as 
to  how  the  still  was  charged  with  oil,  when  it  was 
in  operation,  where  the  oil  was  in  the  still,  what 
circulation  there  was,  and  how  it  was  affected.” 

Mr.  Reynolds:  If  your  Honor  please,  it  seems  to 
me  that  this  testimony  is  getting  around  to  the  issue 
of  priority  between  Jenkins  and  Herthel.  If  I  may, 
I  should  like  to  make  a  continuing  objection  to  any 
testimony  on  that  issue,  on  the  ground  that  it  has  been 
decided  in  the  interference. 

The  Court :  Yes,  your  objection  may  be  regarded 
as  continuing. 

Mr.  Smith,  I  wish  you  would  now  go  back  to  the 
question. 

Mr.  Adams:  On  the  question  of  priority,  your 
Honor,  I  should  like  to  say  that  I  agree  that  certain 
subject  matter  has  been  decided.  It  has  been  de¬ 
cided  in  reverse  on  this.  I  am  now  exploring  the 
nature  of  the  Jenkins  work  as  to  a  phase  of  the  sub¬ 
ject  matter  which,  if  I  am  correct,  was  not  even  in 
the  tribunals  before. 

We  are  asking  for  a  claim  now — two  claims,  I 
should  say — which  was  not  before  those  tribunals 
either  in  words  or  in  substance,  and  I  think  that  they 
could  not  have  been,  because  the  Patent  Office  held 
that  the  Jenkins  application  did  not  disclose  this 
subject  matter.  It  really  is  a  question  whether  this 
subject  matter  is  useful  and  patentable.  At  least, 
that  should  be  the  Patent  Office’s  position  on  that, 
because  that  was  the  Patent  Office’s  position  on  it 
when  we  were  in  the  Patent  Office. 
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By  Mr.  Adams : 

Q.  The  question  is  as  to  the  charge  of  oil  in  the  still, 
the  manner  of  its  operation,  and  the  path  of  its  operation. 
A.  The  oil  was  charged  into  the  still  through  a  connec¬ 
tion  in  the  lower  transverse  drum  that  we  have  marked  4  and 
was  continued  until  it  raised  in  the  top  longitudinal  drum  to 
approximately  a  height  of  about  2  feet,  or  in  other  words 
about  one-third.  The  drum  was  about  one-third  full.  That 
drum  was  a  6-foot  drum,  and  it  carried  about  2  feet  of  oil 
in  the  drum.  Then  the  steam  engine  which  we  had  at  first 
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was  started,  that  rotated  the  propeller,  and  that  was  sup¬ 
posed  to  force  the  oil  down  the  rear  leg  and  up  through  the 
tubes  into  the  front  transverse  drum  and  up  through  the 
sluiceway,  No.  7,  and  again  into  the  upper  drum,  where  it, 
of  course,  continued  back  or  flowed  back  to  the  propeller. 
That  was  the  cycle  of  circulation. 

By  the  Court: 

Q.  What  was  the  point  in  having  such  a  large  drum,  a 
6-foot  drum?  A.  There  has  to  be  a  vapor  space  for  the 
separation  of  the  vapors  from  the  oil  up  there,  and  that 
was  the  original  idea.  In  fact,  some  tried  to  run  the  drum 
entirely  full  of  oil,  but  that  did  not  work  very  well. 

By  Mr.  Adams : 

Q.  What  happens  to  the  vapors  if  you  do  not  have  an 
adequate  vapor  space  up  there,  Mr.  Smith?  A.  The  oil 
in  the  drum  gets  carried  over;  in  other  words,  there  does 
not  seem  to  be  an  absolutely  sharp  demarcation  between  the 
oil  and  the  vapor.  The  oil  seems  to  rise  up  in  a  sort  of 
mist,  so  to  speak,  for  a  certain  distance;  but  if  it  is  given 
enough  space  there,  then  most  of  the  oil  globules  will  set¬ 
tle  down  and  give  you  true  vapor  going  over  into  the  frac¬ 
tionating  equipment. 

Mr.  Adams:  I  should  like  to  offer  this  drawing, 
to  which  the  witness  has  been  referring,  as  Plaintiff’s 
Exhibit  1. 
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(The  drawing  referred  to  by  the  witness  was  mark¬ 
ed  as  Plaintiff’s  Exhibit  1  and  received  in  evidence.) 

By  Mr.  Adams : 

Q.  Mr.  Smith,  I  am  going  to  hand  you  another  draw- 
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ing  and  ask  von  if  it  correctlv  illustrates  this  still  to  which 
you  have  been  referring. 

Mr.  Adams :  I  think  perhaps  I  have  already  hand¬ 
ed  one  to  your  Honor. 

The  Court:  Yes. 

The  Witness:  Yes,  this  illustrates  the  principles 
of  the  still. 

By  Mr.  Adams : 

Q.  There  is  a  reference  to  “liquid  level”  about  the  mid¬ 
point  on  the  drawing?  A.  Yes. 

Q.  Does  that  show  this  level  that  you  have  been  speak¬ 
ing  about  correctly?  A.  Yes. 

Q.  Does  that  correctly  indicate  a  cross-section  of  the 
liquid  that  is  in  the  area  in  the  drum?  A.  Yes,  I  would 
say  that  that  approximately  illustrates  that.  Just  from  the 
appearances,  it  looks  like  it  is  a  little  bit  more  than  one- 
third  of  that  distance,  but  the  one-third  of  the  distance 
checks  with  this — 8.2  square  feet. 

Q.  That  is,  8.2  square  feet  is  a  correct  statement  of  the 
area?  A.  Yes,  that  is  right. 

Q.  Is  this  6.1  square  feet  a  correct  statement  of  the 
total  cross-sectional  area  through  several  tubes?  A.  Yes, 
that  is  right. 

Q.  This  drawing,  unlike  the  one  we  had  before,  actually 
shows  the  propeller.  Is  that  a  correct  representation  of 
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the  position  of  the  propeller?  A.  Yes,  that  is  just  about 
right. 

Q.  This  point  of  introduction  of  the  return  line  from 
the  reflux  tower  is  also  correctly  shown  on  this  drawing?  A. 
Yes,  that  is  right. 


25 


Mr.  Adams :  I  offer  this  drawing,  to  which  the 
witness  has  been  referring,  as  Plaintiff’s  Exhibit  2. 

(Drawing  referred  to  by  the  witness  was  marked 
as  Plaintiff’s  Exhibit  2  and  received  in  evidence.) 

By  Mr.  Adams : 

Q.  Can  you  tell  us  when  an  adsorbent  was  first  intro¬ 
duced  into  those  stills  or  used  in  connection  with  their 
operation?  We  are  now  speaking  about  those  stills  that 
were  constructed  during  the  latter  part  of  1923  and  placed 
in  operation  during  the  first  part  of  1924  at  the  El  Doredo 
Refinery  of  the  Skelly  Oil  Company.  A.  I  think  the  first 
use  of  lime  was  in  No.  3  run,  which  was  sometime  in  Feb¬ 
ruary,  I  believe  it  was,  in  1924. 

Q.  That  was  run  No.  3,  on  still  No.  1?  A.  Run  No.  3 
on  still  No.  1,  yes,  sir. 

Mr.  Adams :  I  might  state  to  the  Court  that  I  be¬ 
lieve  there  is  substantial  agreement  among  all  the 
witnesses,  and  certainly  among  all  the  tribunals  that 
examined  this  question,  as  to  the  time  of  that  run. 
It  was  run  No.  3  on  still  No.  1. 

I  mention  that  so  that  there  will  not  be  any  mis¬ 
apprehension  about  this  question  of  priority.  I  do 
not  mean  to  touch  the  question  of  priority;  it  has 
been  decided.  Of  course,  the  witness  is  talking 
about  the  same  things.  They  may  be  talking  about 
them  for  different  purposes,  and  they  may  have  to 
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refer  to  different  aspects.  But  this  happens  to  be 
the  date  of  the  previous  record. 

By  Mr.  Adams : 

Q.  What  was  the  adsorbent  that  was  used  in  that  run?  A. 
Lime — hydrated  lime. 

Q.  I  want  you  to  tell  us  what  effect  the  use  of  line  had 
in  that  run  on  that  carbon  deposit  in  the  still.  A.  The  lime 
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liad  the  effect  of  softening  the  carbon  and  changed  the  char¬ 
acter  of  it  very  appreciably. 

Q.  Was  that  a  useful  effect  in  the  still  operation?  A. 
It  was  very  useful  in  the  operation  of  the  still. 

Q.  I  wish  you  would  explain  why  that  was  so.  A.  A 
still  run  without  lime  produces  a  very  hard,  brittle  carbon 
that  adheres  very  firmly  to  the  walls  of  the  still  and  in  the 
tubes.  It  does  not  settle  down ;  it  forms  all  over  the  inside 
of  the  tubes  and  walls.  The  best  way  to  express  it,  I  think, 
is  that  it  seems  to  form  a  kind  of  tube  of  coke  inside  the 
tube  of  steel,  and  this  hard  coke  is  very  difficult  to  remove ; 
in  fact,  it  is  quite  often  that  the  tube  will  actually  be  cut 
in  two  by  the  cleaners  in  trying  to  take  this  coke  off.  But 
by  the  use  of  lime,  the  carbon  is  in  a  soft,  fluffy  condition, 
more  like  lamp  black,  and  does  not  adhere  to  the  shell  of 
the  still  to  any  great  extent  as  it  does  without  the  use  of 
lime. 

Q.  You  have  told  us  that  it  changed  the  character  of 
the  carbon  by  making  it  softer.  Did  it  change  the  quantity 
of  deposit  in  the  tubes?  A.  No,  the  quantity  of  carbon 
was  just  about  the  same  whether  you  used  lime  or  did  not 
use  it. 
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Q.  So,  what  the  use  of  lime  did  was  to  materially  soften 
the  carbon  and  thereby  facilitate  the  cleaning  operation? 
A.  Yes,  that  is  right. 

Q.  That  was  a  very  useful  result?  A.  Yes,  that  is  right. 

Q.  I  should  like  you  to  explain  for  us  the  nature  of  the 
cleaning  operation  of  these  stills.  That  is,  what  did  the  men 
have  to  do  to  clean  the  stills  when  they  were  shut  down  at 
the  end  of  a  run?  A.  Of  course,  when  the  still  was  in  opera¬ 
tion,  it  was  all  closed  completely.  There  are  four  manheads 
on  it.  One  is  at  the  rear  or  left-hand  side  of  the  top  drum, 
one  is  on  top  at  the  right-hand  side  of  the  top  drum,  just 
above  the  front  sluiceway  marked  No.  7,  and  then  there  is 
a  manhead  on  each  of  the  transverse  drums  marked  4  and  6. 
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In  cleaning  the  still  it  is  necessary  to  remove  these  man- 
heads  and  go  inside  the  still.  The  first  cleaning  operation 
was  usually  to  take  off  the  manhead  of  the  front  transverse 
drum  and  go  in  there  and  pick  the  coke  loose  and  shovel  it 
out  through  the  manhead.  In  other  words,  a  man  had  act¬ 
ually  to  crawl  inside  the  still.  After  that,  then,  the  tube 
cleaners  are  put  in  the  tubes,  and  they  clean  the  tubes  down 
from  the  upper  transverse  drum  No.  6  to  the  lower  trans¬ 
verse  drum  No.  4  and  thus  clean  the  tubes  out.  After 
this  is  done  the  still  is  usually  cool  enough  so  that  men  can 
stand  it,  and  they  go  into  the  upper  longitudinal  drum,  or 
top  drum,  and  clean  the  walls  and  other  parts  of  that  drum. 
Then,  of  course,  finally  the  entire  still  is  swept  out  clean 
and  is  ready  to  head  up  then  and  charged  again. 
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Q.  So,  anything  you  can  do  to  make  the  operation 
easier  is  a  big  help  to  the  men  doing  the  cleaning  job? 
A.  Yes. 

By  the  Court: 

Q.  How  often  do  you  have  to  do  that  job?  A.  That  de¬ 
pends  on  how  often  the  still  came  down.  Usually  when  we 
first  started  out  it  would  be  every  couple  of  days ;  in  fact,  the 
first  run  we  made,  it  took  us  four  days  to  clean  it,  and  we 
only  ran  about  three  days. 

By  Mr.  Adams :  . 

Q.  Just  what  is  the  condition  in  the  operation  of  the 
still  that  determines  when  you  have  to  shut  down  to  clean? 
A.  The  still  is  shut  down  when  the  tubes  get  hot.  The  tubes 
are  watched  all  the  time  in  the  operation,  and  whenever  the 
operator  sees  that  the  tubes  are  heating  up — in  other  words, 
they  will  start  to  get  red  hot  even  when  only  a  thin  layer  of 
coke  develops,  and  if  the  still  is  not  shut  down  at  that  time, 
the  tubes  will  bum  through  and,  of  course,  dump  the  oil  out 
into  the  furnace,  and  you  have  a  fire.  So,  it  is  always  the 
policy  to  shut  the  still  down  as  soon  as  even  one  tube  shows 
that  it  is  getting  hot 
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Q.  What  makes  the  tube  get  hot?  The  metal  of  the  tube 
you  are  talking  about?  A.  Yes,  the  metal  of  the  tube.  You 
can  see  those  tubes  through  the  openings  in  the  furnace. 
Those  tubes — at  least,  the  bottom  rows — are  all  visible,  and 
it  is  the  actual  metal  itself  that  will  get  hoi 

Q.  What  makes  the  metal  of  the  tube  get  hot  as  the 
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operation  goes  along?  A.  It  is  because  the  metal  be¬ 
comes  insulated  to  a  large  extent  from  the  oil  in  the  tube 
1  or  gets  completely  blocked  so  that  the  heat  cannot  be 
transferred  through  into  the  oil  and  thus  keep  the  tubes 
cool. 

Q.  What  is  it  that  acts  as  the  insulating  medium?  A. 

1  The  coke  and  carbon  that  are  formed  from  the  cracking 
operation. 

Q.  That  is,  this  tube  of  coke  you  spoke  about  inside  the 
tube  of  steel  prevents  the  transfer  of  heat  from  the  metal  of 
1  the  tube  to  the  oil?  A.  That  is  correct,  yes. 

Q.  That  makes  the  metal  get  hot  since  it  is  exposed  in 
the  furnace?  A.  That  is  right. 

Mr.  Adams :  Perhaps  again,  to  forestall  any  ques¬ 
tion  about  this  matter  of  priority,  I  ought  to  say  that 
there  has  been  testimony  in  these  interference  pro¬ 
ceedings,  and  I  think  findings  by  the  several  tribunals 
— certainly  by  the  Court  of  Customs  and  Patent  Ap¬ 
peals — that  Jenkins  made  certain  disclosures  and 
that  some  tests  of  those  disclosures  were  made  in 
October,  1923.  I  am  not  now  questioning  those  dates 
in  any  respect,  but  I  am  going  to  examine  the  nature 
of  the  tests  to  see  what  it  was  that  was  tested. 

By  Mr.  Adams : 

Q.  Mr.  Smith,  had  this  matter  of  the  use  of  adsorbents 
in  a  cracking  still  come  to  your  attention  before  it  was  actu¬ 
ally  used  in  those  stills  at  El  Doredo?  A.  Yes,  it  had  been 
brought  up  to  me. 
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Q.  By  whom!  A.  By  Mr.  Jenkins.  - 
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Q.  When?  A.  It  was  in  October  of  1923. 

Q.  Can  yon  tell  ns  what  adsorbents  Mr.  Jenkins  had  re¬ 
ferred  to?  A.  The  only  two  that  I  can  recall  that  were  re¬ 
ferred  to  were  lime  and  Fuller’s  earth. 

Q.  Can  yon  tell  ns  how  Mr.  Jenkins  proposed  to  use 
them?  A.  They  were  just  to  be  dumped  in  the  still.  There 
was  nothing  especially  said  about  how  they  were  to  be  used 
except  that  they  were  just  to  be  put  in  the  still. 

Q.  Did  he  tell  you  what  was  going  to  be  accomplished  by 
their  use  ?  A.  Yes,  he  said  it  would  soften  the  carbon. 

Q.  Were  any  tests  made  to  see  whether  or  not  that  was 
correct  at  that  time?  A.  Yes,  I  had  the  laboratory  run  a 
test  with  a  small  pot  still — pressure  still — and  we  used 
lime.  We  made  runs  with  and  without  lime  on  this  little 
experimental  pot  still. 

Q.  What  were  the  results  of  those  tests?  A.  They  show¬ 
ed,  just  as  Mr.  Jenkins  said,  that  the  lime  would  be  softer. 

Q.  That  the  carbon  would  be  softer?  A.  I  mean  that 
the  carbon  would  be  softer. 

Q.  That  is,  the  carbon  would  be  softer  when  you  used 
lime?  A.  Yes,  when  we  used  lime  the  carbon  would  be  soft¬ 
er,  and  that  is  what  we  found  on  the  tests. 

Q.  Did  you  find  any  difference  in  the  quantity  of  car- 
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bon  on  the  tests?  A.  No,  there  was  no  difference —  prac¬ 
tically  no  difference  at  all  that  we  could  see;  in  fact,  we 
considered  the  carbon  formation  the  same  in  both  of  the 
tests  that  we  ran. 

Q.  Did  you  use  any  Fuller’s  earth  in  those  tests?  A. 
None  was  used,  no,  sir. 

Q.  Was  there  any  provision  for  circulating  oil  in  the 
still  during  those  tests?  A.  No,  it  was  just  a  batch  stilL 
We  put  in  a  half  gallon  or  a  gallon. 

Q.  Just  how  was  that  still  constructed?  A.  It  was  just 
made  out  of  a  short  piece  of  about  6-inch  pipe.  It  was  about 
8  or  10  inches  long,  I  believe,  and  one  end  of  it  was  welded 
shut.  On  the  other  end  we  had  a  flange  that  we  could  clamp 


30 


a  cover  on.  We  simply  put  the  oil  in  there,  then  bolt  this 
cover  down  on  it,  put  it  over  a  furnace,  and  heat  it  up  to  the 
temperature  that  we  require,  and  then  release  the  products 
of  that  reaction  through  a  condenser. 

Q.  So,  the  idea  you  tested  was  the  simple  addition  of 
lime  to  the  charge  of  oil  in  the  still?  A.  Yes,  that  is  right. 

Q.  The  results  of  the  test  showed  that  that  lime  made 
the  carbon  softer?  A.  That  is  correct,  yes,  sir. 

Q.  The  results  of  the  test  also  indicated  that  there  was 
no  change  in  the  amount  of  the  carbon  deposit?  A.  No, 
there  was  no  change  in  the  amount  of  carbon. 

Q.  I  want  you  to  go  back,  now,  to  the  stills  that  were 
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installed  for  operation  in  the  refinery,  the  stills  that  you 
put  in  operation  in  the  early  part  of  1924.  You  may 
refer  again  to  Plaintiff’s  Exhibit  1  in  that  connection. 
I  want  you  to  tell  us  what  order  of  circulation  you  had 
in  those  stills  as  they  were  originally  operated.  A.  The 
stills  as  they  were  originally  built  and  operation  started  at 
the  Skelly  plant  had  practically  no  circulation  at  all ;  it  was 
very  sluggish. 

Q.  There  was  some  circulation?  A.  There  was  some 
circulation.  With  this  head  off,  at  the  right-hand  end  of  the 
top  drum,  with  the  propeller  going,  a  person  could  look 
down  and  see  the  oil  come  up  in  the  still  there,  and  there  was 
a  very  slow  movement  of  oil  up  through  that  leg  and  then 
flowing  back  into  the  region  of  the  propeller  again,  but  it 
was  very  sluggish. 

Q.  In  addition  to  the  propeller,  you  spoke  of  a  thermo¬ 
syphon  effect  as  causing  the  circulation.  A.  Yes,  a  thermo¬ 
syphon  effect  is  natural  in  any  still  or  boiler  where  the  tubes 
are  inclined ;  and,  of  course,  that  takes  place  on  the  heating 
of  the  oil. 

Q.  So,  you  have  some  circulation  due  to  that,  in  any 
event?  A.  Yes,  that  circulation  occurs  in  heating  any  body 
of  liquid  where  it  is  possible  for  the  heated  oil  to  rise. 
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Q.  In  these  stills  you  get  the  circulation  whether  or  not 
you  use  a  propeller  ?  A.  Yes,  that  is  right. 

Q.  Did  you  ever  make  any  runs  with  those  stills  as 
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originally  installed  without  using  a  propeller?  A.  Yes, 
we  made  some  runs  purposely,  and  we  made  some  runs 
that  we  didn’t  intend  to. 

Q.  What  do  you  mean  by  that?  A.  Well,  on  the  third 
still  that  was  built,  it  was  completed  except  that  the  power 
units  were  not  ready,  so  to  keep  from  losing  time  and  to  get 
as  much  as  possible  out  of  it,  we  simply  ran  the  still  without 
the  propeller  operating.  Then,  one  other  time,  I  remember, 
the  propeller  broke  off,  and  when  we  opened  up  the  still  we 
found  the  blades  of  the  propeller  all  lying  down  in  the  rear 
transverse  drum,  so  we  don’t  know  how  long  we  ran  it,  but 
we  ran  it  without  the  propeller — at  least,  part  of  it. 

Q.  So,  you  did  have  actual  experience  in  comparing 
operation  with  the  propeller  and  without  the  propeller?  A. 
Yes,  that  is  right. 

Q.  I  want  you  to  state  what,  if  any,  difference  in  the 
operation  it  made  during  those  early  operations.  A.  It 
made  practically  no  difference  whether  the  propeller  was 
running  or  was  not  running;  in  fact,  the  runs  without  the 
propeller  were  practically  the  same  length  as  those  run 
with  the  propeller  in  the  early  runs. 

Q.  Can  you  say  how  much  the  propeller  as  originally 
installed  added  to  the  thermosyphonic  circulation  when  it 
was  operating?  A.  I  couldn’t  say  definitely,  but  I  don’t 
believe  it  added  but  very  little. 

Q.  Did  you  ever  do  anything  about  the  rate  of  circula¬ 
tion  in  those  stills?  A.  Yes,  we  did  a  great  deal  in  trying 
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to  improve  that  circulation. 

Q.  I  wish  you  would  tell  us  the  several  things  that 
you  did  do  to  change  that  rate  of  circulation.  When  you 
say  it  improved  the  rate  of  circulation,  do  you  mean  it  in¬ 
creased  or  decreased  it?  A.  Increased  it. 
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Q.  I  wish  you  would  tell  us  what  the  things  you  did  were. 
A.  Well,  one  of  the  first  things  we  did  was  to  install  a  larg¬ 
er  propeller.  I  might  say  that  this  rear  sluiceway  marked 
No.  3  is  36  inches  in  diameter.  That  is  3  feet.  The  stills  as 
originally  constructed  had  an  18-inch  propeller,  which  left 
a  great  deal  of  room  around  the  edge.  Then  we  installed  a 
larger  propeller  in  an  endeavor  to  increase  this  circulation. 
It  was  also  found  that  the  steam  engines  which  drove  the 
propeller  were  unsatisfactory,  so  they  were  removed,  and 
a  variable  speed  motor  was  put  in  their  place  in  an  endeavor 
to  increase  our  speed — a  varying  speed.  Then,  there  was 
still  with  the  larger  propeller,  a  considerable  space  between 
the  ends  of  the  propeller  and  the  shell  of  the  sluiceway,  with 
the  result  that  instead  of  the  oil  going  down,  it  was  simply 
splashed  or  agitated  around  up  in  that  area  and  not  posi¬ 
tively  forced  down  through  the  tube — through  the  sluiceway 
and  up  through  the  tube.  In  order  to  try  to  overcome  this, 
there  were  installed  constrictions  in  the  sluiceway  oppo¬ 
site  the  propeller  or  impeller  to  try  to  prevent  this  slip- 
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ping  or  backwash  of  the  oil.  It  was  the  final  work¬ 
ing  out  of  this  ring  which  we  inserted  in  the  neck  of  the 
sluiceway  just  above  the  propeller  that  gave  us  the  best 
circulation,  and  also  we  had  to  do  considerable  experiment¬ 
ing  even  with  that  in  to  finally  get  the  correct  speed  of  the 
motor.  At  a  thousand  r.p.m.,  that  propeller  down  there 
actually  gave  less  circulation  than  a  much  lower  velocity  of 
the  propeller.  Due  to  cavitation,  the  propeller  could  not 
fill  itself  up.  The  oil  would  not  flow  down  fast  enough  to 
fill  the  propeller;  consequently  the  propeller  could  not  do 
anything.  It  was  more  or  less  whirling  around  in  air  or  a 
vacuum  there. 

Q.  Can  you  tell  us  about  when  it  was  that  you  finally  got 
the  circulation  that  you  have  been  talking  about?  A.  Well, 
the  final  circulation  was  worked  out — I  forget  just  when  it 
was,  but  it  was  some  time  later,  because  we  had  a  great 
many  experiments  to  carry  on,  but  it  was  the  perfection  of 
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this  orifice  plate  that  finally  did  that,  and  I  believe  a  patent 
was  applied  for  about  the  time  or  at  the  time  that  that  was 
perfected. 

Q.  I  hand  you  a  copy  of  patent  No.  1,913,635  to  Jenkins 
and  ask  you  if  that  illustrates  this  orifice  plate  construction 
you  have  just  been  speaking  about.  A.  Yes,  that  illustrates 
it. 

Mr.  Adams :  I  offer  patent  No.  1,913,635,  granted 
June  13, 1933,  on  an  application  filed  January  3, 1927, 
as  Plaintiff’s  Exhibit  3. 

(Patent  No.  1,913,635  to  Jenkins  was  marked  as 
Plaintiff’s  Exhibit  3  and  received  in  evidence.) 
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By  Mr.  Adams: 

Q.  Did  you  ever  make  any  measurements  to  deter¬ 
mine  what  this  velocity  of  circulation  was  when  you  got 
the  circulation  you  wanted?  A.  Yes,  I  made  measurements 
of  that.  I  believe  it  was  in  1925  or  1926 ;  I  have  forgotten 
which.  It  was  after  all  experimental  work  on  the  circula¬ 
tion  was  completed  and  we  had  settled  down. 

Q.  How  did  you  make  those  measurements?  A.  I  took 
a  differential  pressure  between  the  rear  transverse  drum 
and  the  front  transverse  drum.  I  forget  exactly  what  the 
figures  were,  but  anyway  I  figured  out  the  pressure  drop 
from  No.  4 — from  this  drum  marked  4 — up  to  the  drum 
marked  6,  and  calculated  the  length  of  the  pipe  and  its 
diameter,  so  I  obtained  the  velocity  of  the  oil  flow  through 
the  tube,  which,  of  course,  meant  through  the  entire  path  of 
circulation. 

Mr.  Adams:  The  witness  was  just  referring  to 
Plaintiff’s  Exhibit  1. 

By  Mr.  Adams : 

Q.  When  you  speak  about  the  path  of  circulation,  how 
did  the  velocity  through  the  tubes  compare  with  the  velocity 
of  the  oil  in  the  top  of  the  drum?  A.  The  velocity  of  oil  in 
all  parts  of  the  path  of  circulation  was  approximately  the 
same. 
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Q.  Do  you  know  what  the  velocity  figures  throughout 
the  tubes  were  that  you  obtained  in  that  manner?  A.  I  ob¬ 
tained  about  12  feet  per  second  on  that  test. 

Q.  That  was  after  you  had  established  adequate  cir¬ 
culation  by  these  changes,  including  the  orifice  plate?  A. 
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Yes,  that  is  right. 

Q.  After  you  had  established  that  adequate  circula¬ 
tion,  did  you  find  that  it  had  any  effect  on  the  carbon 
deposit?  A.  Well,  yes.  After  the  circulation  was  gotten 
up,  then  the  still  would  run  much  longer,  because  we  could 
get  the  carbon  out  of  the  still.  There  was  not  nearly  the  car¬ 
bon  deposition  after  that  that  there  was  before. 

Q.  You  were  then  using  the  lime  with  the  circulation? 
A.  Yes,  the  lime  with  the  circulation  gave  a  very  material 
reduction  in  the  carbon  deposition  in  the  still. 

Q.  That  enabled  you  to  prolong  the  period  of  operation 
between  shut  downs  for  cleaning?  A.  Yes. 

Q.  Can  you  give  us  any  idea  of  how  long  that  did  enable 
you  to  prolong  the  operating  period  of  the  still?  What  sort 
of  runs  did  you  get  after  you  began  using  the  lime  with  ade¬ 
quate  circulation?  A.  Well,  after  that  was  completed,  if 
we  had  all  our  conditions  settled  down,  a  500-hour  run  was 
nothing  uncommon ;  in  fact,  if  we  did  not  get  that,  we  felt 
that  we  were  doing  a  very  poor  job  of  operating. 

Q.  That  was  about  a  20-dav  run  between  cleanings  ?  A. 
About  20  days,  yes. 

Q.  How  long  would  it  take  you  to  clean  the  still  after  a 
run  of  that  sort,  when  you  used  lime  and  adequate  circula¬ 
tion?  A.  The  schedule  of  cleaning  that  I  finally  arrived  at 
was  one  day,  and  that  was  for  only  one  man ;  in  other  words, 
one  man  in  one  day  was  supposed  to  clean  a  still  ready  for 
operation. 
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Q.  I  want  to  go  back  again  to  the  early  part  of  1924. 
Did  you  ever  during  that  period  make  any  comparative 
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tests  to  find  out  what  the  effect  of  lime  was  in  the  still? 
A.  At  what  time  was  that? 

Q.  The  early  part  of  1924.  A.  Yes.  After  we  had 
started  to  use  lime  continuously,  we  made  a  run  without 
lime  in  order  to  satisfy  ourselves  that  it  was  a  benefit  and 
just  exactly  what  the  effect  of  it  was. 

Q.  You  were  making  runs  with  lime  at  the  same  time 
that  you  could  compare  that  run  with?  A.  Yes,  we  were 
using  lime  regularly  at  the  time  we  stopped  using  lime  for 
this  one  run. 

Q.  Can  you  say  when  that  was  done?  A.  That  was 
in  the  latter  part  of  March,  I  believe. 

Q.  Of  1924?  A.  Yes.  It  was  run  No.  12;  I  remember 
that.  Run  No.  12  on  still  No.  1. 

Q.  Was  that  comparison  made  before  or  after  you  had 
established  adequate  circulation  in  the  big  stills?  A.  That 
was  before. 

Q.  What  was  the  effect  of  the  carbon  deposit  that  you 
found  as  a  result  of  these  tests  with  that  comparison?  A. 
The  run  with  lime  gave  a  still  in  which  the  carbon  was 
soft  and  fluffy.  It  was  not  adhering  to  the  steel  shell  of 
the  still  or  tubes  to  any  extent  at  all.  It  was  just  a  matter 
of  brushing  it  off  the  tubes,  bottoms  of  the  drums,  and 
sides ;  and  in  the  tubes  it  was  very  light,  and  it  was  easily 
gotten  at.  However,  when  we  ran  without  the  use  of 
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lime  under,  as  nearly  as  we  could  get,  the  exact  operat¬ 
ing  conditions — that  is,  as  to  temperatures,  pressures, 
and  so  on,  we  obtained  a  shorter  run  than  we  had  pre¬ 
viously,  and  when  we  opened  the  still  we  found  almost, 
as  far  as  I  could  judge,  the  same  amount  of  coke  as  we 
had  before,  but  it  was  a  very  hard,  brittle  coke.  In 
fact,  I  remember  that  the  rear  drum,  when  we  looked  in 
there,  looked  like  it  was  so  shiny  and  glossy.  It  looked  like 
it  had  been  painted  with  black  paint.  It  was  very,  very 
glossy  and  was  adhering  very  firmly  to  the  shell  of  the 
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still.  The  tubes  were  coated  all  the  way  around  with  the 
carbon — a  thin  layer  of  carbon — but  that  had  caused  a 
i  hot  tube,  and  it  was  very  much  more  difficult  to  remove 
than  on  our  run  before. 

Q.  So,  on  that  comparison  of  the  big  stills  in  March  of 
i  1924  you  found  that  comparing  the  use  of  lime  to  an  opera¬ 
tion  otherwise  the  same  in  which  you  did  not  use  it,  you 
got  about  the  same  quantities  of  carbon  and  in  about  the 
i  same  places  in  both  operations?  A.  Yes,  just  about. 

Q.  But  when  you  used  the  lime,  that  carbon  was  soft 
I  and  easily  removed?  A.  Yes,  that  is  right. 

Q.  Whereas,  when  you  did  not  use  the  lime  the  carbon 
i  was  hard,  flinty,  and  difficult  to  remove?  A.  Yes,  that  is 
correct. 

Q.  In  that  respect  your  comparison  of  the  big  stills 
showed  precisely  the  same  results  you  had  previously  ob¬ 
tained  on  the  laboratory  tests  in  the  pot  still  back  in 
October,  1923?  A.  Yes,  we  had  the  same  results  from  both 
stills. 

Q.  When  Mr.  Jenkins  made  this  disclosure  or  sugges- 
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tion.  or  whatever  it  was,  to  you  in  October,  1923,  was  he 
talking  about  the  use  of  these  adsorbents,  lime  and  Ful- 
I  ler’s  earth,  generally,  or  was  he  talking  about  that  in  con¬ 
nection  with  the  possibility  of  putting  them  in  the  Jen¬ 
kins  still?  A.  Well,  he  was  talking  about  putting  them 
in  the  Jenkins  still. 

Q.  It  was  a  suggestion  he  made  in  connection  with  what 
i  you  were  proposing  to  do  at  El  Doredo?  A.  Yes. 

Q.  How  did  he  expect  to  get  the  lime  or  the  Fuller’s 
earth  into  the  Jenkins  still?  A.  Well,  we  were  just  to 
dump  it  in  the  still;  in  fact,  when  we  used  it,  we  just 
dumped  a  sack  of  lime  into  the  drum  before  we  put  the 
oil  in;  then  a  little  later,  after  we  had  put  a  sack  of  lime 
into  the  still,  after  it  had  been  charged,  but  before  it  was 
closed  up — 
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Q.  (Interposing)  How  did  you  supply  it  when  you  sup¬ 
plied  it  continuously?  A.  Which?  Lime? 

Q.  Lime  or  Fuller’s  earth.  1  am  asking  really  how  it 
was  to  be  supplied.  A.  Lime? 

Q.  Yes.  A.  Well,  it  was  supplied  continuously  and 
dumped  in  with  the  oil  later  on. 

Q.  Do  you  mean  you  mixed  it  with  the  oil?  A.  Mixed 
it  up.  We  have  a  container  in  which  we  put  some  oil; 
then  we  mix  the  lime  with  it,  and  then  we  pump  the  mixture 
into  the  stills  with  part  of  the  charging  stock. 
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Q.  It  was  part  of  the  same  oil  you  were  putting  into 
the  still  anyway?  A.  Yes,  that  is  right. 

Q.  But  that  was  Mr.  Jenkins’  idea?  A.  Yes. 

Q.  Based  on  your  experience,  Mr.  Smith,  I  want  you 
to  tell  us  whether  or  not  the  effect  of  lime  depends  upon 
circulation  within  a  cracking  still  when  it  is  used  there.  A. 
I  don’t  think  it  does,  no,  sir. 

Q.  That  is,  you  get  this  softening  effect  whether  or 
not  you  have  circulation?  A.  Yes,  it  softens  the  coke 
whether  or  not  there  is  circulation. 

Q.  Again  based  on  your  experience,  I  want  you  to 
state  how  that  result  compares  with  the  results  you  secured 
when  you  used  an  adsorbent  such  as  lime  with  a  high  veloc¬ 
ity  circulation  through  the  heating  tubes.  A.  Well,  it  is 
possible  to  remove  the  carbon  that  is  formed  in  the  reac¬ 
tion  if  you  have  high  circulation,  but  it  is  not  possible  with¬ 
out  the  high  circulation. 

Q.  That  is,  the  elimination  of  the  carbon  deposit  is 
not  possible?  A.  Yes.  Elimination  from  the  still,  so  that 
the  still’s  operation  can  be  carried  on  longer,  can  be  car¬ 
ried  out  if  there  is  high  circulation.  If  there  is  not,  the 
carbon  that  is  formed  simply  stays  there,  and  the  lime 
adds  just  that  much  dirt  so  far  as  volume  goes. 

Q.  I  want  to  go  back  to  your  very  first  run  on  the 
verv  first  still  at  El  Doredo. 
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Mr.  Adams :  I  want  to  say  to  the  Court  that  these 
interference  records  include  all  the  original  operat¬ 
ing  data  for  these  stills  for  a  period  of  I  do  not 
know  how  long;  something  like  a  year  and  a  half. 
There  are  enough  figures  so  that  anybody  can  find 
anything  he  likes  in  there.  I  want  him  to  go  over 
just  one  of  those  runs  because  some  comparisons 
have  been  made. 

By  Mr.  Adams: 

Q.  I  want  you  to  give  us  your  opinion  as  to  the  validity 
of  the  comparisons  based  on  the  very’  first  run  of  the  very 
first  still,  as  one  end  of  the  comparison.  A.  Well,  I  don’t 
feel  that  the  first  run  on  that  still  or,  as  far  as  that  goes, 
on  any  still,  can  be  used  as  really  representative  of  what 
the  still  will  do,  because  in  this  particular  case  this  was 
the  first  time  that  anybody  had  ever  run  a  Jenkins  still 
with  the  modifications  that  we  had.  Also,  as  far  as  I  per¬ 
sonally  was  concerned,  it  was  the  first  time  that  I  had  run 
that  type  of  still,  and  I  was  used  to  and  had  been  operating 
a  different  type,  the  old  shell  type  of  stills,  and  I  had  set 
down  the  operating  conditions  to  correspond  with  my  in¬ 
formation,  which  I  found  later  I  had  to  change  very  con¬ 
siderably.  Also,  in  starting  up  any  new  piece  of  equip¬ 
ment  there  are  a  great  many  tests  and  things  that  have  to 
be  carried  out  For  instance,  the  brickwork  must  be  tried 
out  thoroughly  before  a  fire  is  put  into  it.  In  our  par¬ 
ticular  case  the  propeller  had  to  run  continuously — we 
hoped  it  would,  at  least.  The  pumps  had  never  been  tried. 
So,  in  the  work  on  this  first  run  the  still  was  charged 
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with  oil  completely  full.  Then  pump  pressure  was  put 
on  that  oil  to  see  that  there  were  no  leaks  where  there 
was  bad  riveting  or  seams,  and  so  forth.  Then,  the 
oil  was  brought  up  to  a  moderate  temperature,  and  that 
was  held  for  some  time  to  try’  out  the  brickwork.  About 
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the  same  time  the  propeller  mechanism  was  started,  but 
after  a  short  time  the  operation  of  the  propeller  stopped, 
and  we  could  not-  get  it  started  no  matter  what  we  did,  so 
we  were  compelled  to  cool  the  still  down  and  were  prepar¬ 
ing  or  were  prepared  to  empty  it  to  see  if  we  could  get  into 
the  still  and  correct  this  propeller.  But  shortly  after  the 
still  was  somewhat  cooled  off,  we  were  able  to  start  the 
propeller  again.  Then  we  brought  the  temperature  up 
to  about  400  or  500  degrees  and  allowed  the  propeller  to 
run  then  for,  I  believe  it  was,  18  hours,  to  be  sure  that  it 
was  going  to  operate,  and  after  that  length  of  time  and 
those  various  things  we  finally  brought  the  still  up  to 
pressure  and  temperature  and  made  this  first  run. 

Q.  One  result  of  these  circumstances  you  were  talking 
about  was  that  you  had  the  oil  in  the  still  for  an  unusually 
long  time  before  you  started  to  run  the  still;  is  that  right? 
A.  Yes,  it  was  in  there — it  must  have  been  two  or  three 
days.  I  don  ’t  recall  what  it  was.  It  was  quite  a  long  time. 

Q.  Does  that  kind  of  cooking  of  the  oil  have  any  effect 
upon  its  properties  with  respect  to  carbon  deposition?  A. 
Well,  I  believe  it  does.  Yes,  T  think  it  does. 

Q.  What  is  the  effect  it  does  have?  A.  Well,  I  don’t 
know  exactly  what  the  effect  it.  1  know  it  is  not  very  good 
for  your  operation  to  do  things  like  that,  and  usually  you 
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get  more  carbon  from  that  kind  of  operation  after  you 
have  had  it  monkeying  around  like  that  than  if  you  can 
simply  put  the  oil  in  and  go  right  off. 

Q.  To  go  back  to  this  investigation  that  you  made  be¬ 
fore  the  decision  to  install  Jenkins  stills  and  Cross  stills 
was  reached  on  your  recommendation,  what  processes  or 
cracking  stills  did  you  investigate  at  that  time?  A.  Well, 
I  had  worked  with  the  Coast  stills  before  I  came  with 
Skelly,  and  I  was  familiar  with  the  Burton  &  Clark,  and 
I  had  investigated  the  Cross  and  the  Dubbs  and  the  Flem¬ 
ing  and,  of  course,  Jenkins.  There  was  a  McCabe  process 
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that  was  an  electrical  process.  Everybody  had  a  cracking 
process  in  those  days. 

Q.  Did  the  Cross  process  still  have  heating  tubes! 
A.  Yes. 

Q.  How  were  they  positioned!  Vertically  or  horizon¬ 
tally  inclined!  A.  They  were  horizontal. 

Q.  Did  the  Dubbs  process  still  have  heating  tubes!  A. 
Yes. 

Q.  How  were  they  positioned!  A.  They  were  horizon¬ 
tal. 

Q.  Did  the  Fleming  process  still  have  heating  tubes! 
A.  No,  it  did  not. 

Q.  Did  the  Coast  process  still  have  heating  tubes!  A. 
No,  sir,  they  had  no  heating  tubes. 

Q.  Did  the  Burton-Clark  still!  A.  Burton-Clark  had 
heating  tubes,  yes. 

Q.  How  were  they  positioned!  A.  They  were  in¬ 
clined. 
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Q.  How  did  their  inclination  compare  with  the  incli¬ 
nation  of  the  Jenkins  still  tubes?  A.  They  looked  very 
nearly  the  same.  I  never  measured  them,  but  then  they 
looked  very  much  the  same. 

Q.  Was  there  a  propeller  in  the  Burton  &  Clark  still? 
A.  No,  there  was  no  propeller  in  the  Burton  &  Clark. 

Q.  But  it  had  circulating  tubes  with  thermo-syphonic 
action?  A.  Yes,  they  had  thermo-syphonic  circulation. 
Yes. 

Q.  Now,  I  want  you  to  do  one  calculation  for  us  so 
that  we  will  have  the  figures. 

The  Court:  We  will  recess  now*  and  return  at 
1:30. 

(At  12:30  o’clock  p.  m.  a  recess  was  taken  until 
1:30  o’clock  p.  m.  of  the  same  date.) 
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After  Recess. 

(The  trial  was  resumed  at  1 :30  o’clock  p.  m.,  upon 
the  expiration  of  the  recess.) 

ORSINO  CECIL  SMITH  the  witness  on  the  stand  at 
the  time  of  the  taking  of  the  recess,  resumed  the  stand 
and,  upon  examination,  testified  further  as  follows: 

Direct  Examination — resumed  by  Mr.  Adams: 

Q.  Mr.  Smith,  I  wish  you  would  tell  us  how  many  feet 
per  second  an  oil  stream  would  be  flowing  through  a  one- 
inch  tube  if  the  oil  was  supplied  to  the  tube  at  the  rate  of 
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30  gallons  per  minute.  A.  At  30  gallons  per  minute? 

Q.  Yes.  A.  I  will  have  to  do  a  little  figuring  on  that. 

Q:  Will  you  give  us  the  result  of  that?  A.  Yes. 

By  the  Court: 

Q.  By  the  way,  what  was  the  size  of  these  heating 
tubes?  A.  The  heating  tubes  in  there  were  3  inches  in 
diameter. 

Q.  How  long?  A.  They  ran  about  20  feet,  I  believe. 
20  feet,  as  I  remember. 

Q.  I  was  going  to  ask  you  about  how  you  take  carbon 
out  of  those  heating  tubes.  A.  That  carbon  is  taken  out 
of  the  heating  tubes  with  a  cylinder.  The  apparatus  is  a 
cylinder  that  has  an  ordinary  motor  inside  of  it.  Then 
you  simply  hook  this  on  to  the  end  of  an  air  hose  at  100 
or  125  pounds  pressure.  When  you  open  the  valve  and  keep 
going  down,  it  rotates  the  motor  and  gives  it  a  very  high 
velocity — rotary  motion — that  then  drives  the  cutting 
heads.  There  are  a  number  of  different  kinds,  but  they 
are  all  so  arranged  that  the  rotary  motion  gives  them 
centrifugal  force  and  forces  them  out  against  the  sides  of 
the  tubes.  Then,  the  metal  of  those  cutters  is  very  large 
The  cutters  are  very,  very  hard,  and  so  as  the  air  rotates 
this  thing,  it  simply  cuts  the  tube — cuts  the  carbon  clear 
to  the  tube ;  in  fact,  it  will  cut  the  tube,  metal  in  the  tube, 
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if  it  is  held  at  any  one  place  too  long.  If  the  tube 
is  open,  that  carbon  is  simply  blown  with  the  excess 
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1  air  down  through  the  tube.  If  the  tube  is  blocked,  as 
sometimes  happens,  solid,  then  all  that  carbon  has  to 
come  back  up,  obstructing  the  cleaner,  and  usually  right 
i  into  the  operator’s  face,  and  it  is  really  a  very  difficult  job 
if  the  tubes  are  badly  coated.  It  is  very  difficult.  Let  us 
see.  That  was  30  gallons  per  minute  through  a  one-inch 
I  diameter  tube,  I  believe,  is  that  right! 

By  Mr.  Adams: 

Q.  That  is  right.  A.  Do  you  want  me  to  tell  the  steps 
or  just  get  the  answer! 

Q.  No,  I  want  you  to  tell  us  the  answer.  How  many 
feet  per  second  is  that!  A.  I  will  figure  it  out  as  soon 
as  I  can.  I  get  12.2  feet  per  second. 

Q.  I  now  want  to  know  how  many  feet  per  second 
through  the  tube  in  oil  velocity  corresponds  to  a  feed  to 
the  tube  of  50  gallons  per  minute — the  same  one-inch  tube. 
A.  That  would  be  five-thirds  of  the  12,  which  would  be 
20  feet  per  second. 

Q.  Mr.  Smith,  I  want  you  to  consider  for  a  moment  any 
one  heating  tube  in  a  cracking  still,  and  for  the  moment 
I  want  you  to  think  about  it  as  to  whether  it  is  horizontal 
or  vertical  or  inclined.  Is  the  heat  that  is  imparted  to  the 
oil  in  that  tube  from  the  fire  or  furnace  gasses  around  the 
tube  transferred  through  any  particular  part  of  the  tube 
wall,  or  is  it  through  all  parts  of  the  tube  wall!  A.  It  is 
through  all  parts  of  the  tube  wall. 

Q.  So,  in  a  horizontal  tube  the  top,  the  sides,  and  the 
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bottom  would  all  be  heat-transferring  surfaces!  A.  Yes, 
th  entire  surface  of  the  tube  all  the  way  around. 

Q.  The  same  would  be  true  of  an  inclined  tube!  A. 
Yes. 

Q.  Or  of  a  vertical  tube?  A.  That  is  right,  yes,  sir. 
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Q.  You  spoke  this  morning  of  carbon  deposited  in  the 
tubes,  and  you  said  that  when  it  occurred  it  formed  a  tube 
of  carbon  inside  the  tube  of  metal;  is  that  right!  A.  Yes, 
sir. 

Q.  So,  in  an  inclined  tube  or  a  horizontal  tube  you 
would  have  a  layer  of  carbon  all  the  way  around  inside 
the  tube — the  top,  the  sides,  and  the  bottom!  A.  Yes,  it 
accumulates  all  over  the  entire  surface. 

Q.  And  really  bakes  on  the  surface  from  the  oil!  A. 
Yes. 

Q.  That  is  true  if  you  are  running  the  still  without 
lime!  A.  Yes. 

Q.  Is  it  also  true  when  you  run  the  still  with  lime! 
A.  Yes,  the  carbon  that  is  deposited  is  deposited  all  over 
the  tube  in  the  same  manner,  very  similar  to  that  as  when 
you  do  not  have  lime. 

Q.  So,  what  the  lime  does  is  changes  the  nature  of 
the  carbon  deposit  but  it  does  not  change  either  the  shape 
or  the  place  where  it  deposits!  A.  No,  it  does  not  affect 
that. 

Q.  You  also  told  us  earlier  in  your  testimony  about 
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a  comparison  that  was  made  at  Eldoredo  in  March  of 
1924,  comparing  a  run  without  lime  with  another  run  or 
some  other  runs  that  were  the  same  except  that  lime  was 
used  in  them.  Do  you  recall  about  how  long  the  run  with¬ 
out  lime  was?  A.  It  was  just  about  three  days. 

Q.  How  did  that  compare  with  the  length  of  the  runs 
that  you  had  made  with  lime  down  to  that  time?  A.  It 
was  about  the  same  length. 

Q.  That  is,  that  run  without  lime?  A.  About  the  same 
as  the  average  runs  before  that. 

Q.  So,  in  making  that  comparison  you  did  not  have  to 
make  any  allowances  for  a  difference  in  the  length  of 
run?  A.  No. 

Q.  When  you  made  that  run  without  lime,  do  yon  re- 
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call  whether  or  not  the  run  that  followed  it  was  a  repre¬ 
sentative  run  using  lime?  A.  The  one  just  after  that? 

Q.  Yes,  sir,  the  next  run.  A.  No,  that  was  a  very  short 
run  and  came  down  from  other  than  normal  reasons.  It 
was  shut  down  from  a  different  cause  than  from  simply 
still  operation. 

Q.  That  was  a  run  with  lime  ?  A.  Yes. 

Q.  But  it  was  abnormally  short?  A.  Yes. 

Q.  So,  it  was  not  representative  of  an  operation  with 
lime?  A.  No,  that  was  not  representative  at  all. 

Mr.  Adams :  That  is  all. 
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CROSS  EXAMINATION  by  Mr.  Reynolds: 

Q.  You  testified,  did  you,  that  before  you  recommend¬ 
ed  the  installation  of  the  Jenkins  still  you  were  of  the 
opinion  that  it  was  not  satisfactory  but  that  it  could  be 
made  satisfactory ;  is  that  right?  A.  Yes,  we  felt  that 
we  could  develop  the  still. 

Q.  What  changes  did  you  have  in  mind  at  that  time 
to  make  it  satisfactory?  A.  Well,  there  were  quite  a 
number  of  them.  Do  you  want  me  to  recite  them? 

Q.  Just  name  as  many  as  you  can  remember.  A.  Well, 
one  thing  was  the  furnace  construction  that  they  had  on 
the  stills  that  I  had  seen.  It  was  extremely  poor.  The 
still  did  not  have  any  reflux  tower  on  it,  so  that  everything 
that  came  off  the  still,  both  the  heavy  and  light — I  might 
say  that  the  vapors  that  come  off  the  oil  that  is  cracked 
are  a  mixture  of  gasoline  and  the  gas  oil,  and  unless  it  is 
fractionated  to  a  certain  extent  in  the  apparatus  under 
pressure,  it  simply  goes  off,  and  you  take  a  great  deal  from 
the  still  that  is  not  gasoline,  and  that  was  the  condition 
that  we  found  at  those  plants,  so  we  installed  the  reflux 
tower  which  ran  under  the  same  pressure  as  the  still  and 
in  which  the  gasoline  was  concentrated,  so  that  it  was  only 
a  rich  gasoline  fraction  that  was  finally  taken  off.  That, 
by  the  way,  was  one  of  the  principal  changes  that  we  had 
in  mind. 
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Q.  At  that  time  this  suggestion  of  using  lime  had  not 
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been  made;  is  that  right?  Or  had  it  been?  A.  No,  not 
to  me.  The  other  stills  were  not  using  it. 

Q.  The  first  time  voti  heard  about  using  lime  was  in 
the  fall  of  1923;  is  that  right?  A.  Yes,  that  is  the  first 
time  1  heard  about  using  lime. 

Q.  The  first  time  it  was  used  in  a  Jenkins  still,  to  your 
knowledge,  was  early  in  1924;  is  that  right?  February? 
A.  Yes. 

Q.  When  that  lime  was  used,  did  the  lime  particles  form 
nuclei  on  which  the  carbon  was  deposited?  A.  Well,  I 
couldn’t  say  about  that.  Of  course  I  had  my  own  idea  of 
what  was  going  on,  but  I  never  examined  it  under  the 
miseroscope,  or  anything  like  that.  But  I  felt  that  that 
was  what  was  going  on. 

Q.  Were  those  nuclei,  if  they  were  formed,  kept  in  sus¬ 
pension  during  the  operation  of  the  still,  or  were  they  not? 
A.  In  suspension? 

Q.  In  the  oil?  A.  At  what  time? 

Q.  During  the  operation  of  the  still  the  first  time  lime 
was  used.  A.  The  first  time? 

Q.  Yes.  A.  I  don’t  know  whether  they  were  or  not. 
They  must  have  been,  because  the  carbon  formed  on  the 
lime,  and  it  was  simply  a  point  of  precipitation;  but  to 
say  definitely  they  were  held  in  circulation  is  impossible, 
because  it  was  inside  the  still. 

Q.  Did  you  not  testify  that  they  were  deposited  on  the 
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walls  of  the  still?  A.  I  said  the  carbon  was.  That  is, 
all  we  could  tell  was  when  the  still  comes  down  and  you 
look  at  it  after  it  is  empty,  you  can  see  the  condition  of 
the  still. 

Q.  If  the  carbon  was  on  the  lime,  and  the  carbon  was 
deposited,  the  nuclei  could  not  have  remained  in  suspen¬ 
sion,  could  they?  A.  What  is  that? 
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Q.  If  the  carbon  particles  adhered  to  the  lime  and  were 
nevertheless  deposited  on  the  walls  of  the  still,  then  the 
nuclei  could  not  have  remained  in  suspension?  A.  I  think 
that  is  a  logical  conclusion,  yes. 

Q.  Then,  it  would  be  your  testimony  that  the  nuclei  were 
not  maintained  in  suspension,  would  it  not?  A.  They  had 
to  be  maintained  in  suspension  until  such  time  as  they  de¬ 
posited. 

Q.  Surely,  but  I  mean  they  were  not  maintained  in  sus¬ 
pension  until  they  were  withdrawn  from  the  still.  A.  No, 
they  were  not  maintained.  Those  that  were  deposited  were 
not. 

Q.  Well,  were  any  of  them?  A.  Any  what? 

Q.  Were  any  of  the  nuclei  maintained  in  suspension? 
A.  Well,  they  must  have  been.  Some  of  them  must  have 
been  maintained  in  suspension.  They  must  have  been  in 
suspension  or  they  could  never  have  been  deposited  all  over 
the  sides  of  the  still. 

Q.  I  mean  were  they  maintained  until  they  were  with¬ 
drawn  from  the  still  with  the  oil.  A.  The  deposit  on  the 
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still  was  never  withdrawn  with  the  oil. 

Q.  It  is  your  testimony  that  most  of  them  were  not 
maintained  in  suspension  until  they  were  withdrawn;  is 
that  right?  A.  Yes,  I  think  that  is  right,  if  I  under¬ 
stand  you;  I  am  not  sure  that  I  understand  exactly  the 
question  you  are  asking. 

Q.  What  I  have  in  mind  is  this :  Are  you  familiar  with 
the  interference  in  which  this  application  was  involved? 
A.  I  don’t  think  I  am,  no,  sir. 

Q.  One  of  the  claims  included  this  language.  Mr.  Rey¬ 
nolds.  That  is  the  second  claim,  your  Honor,  in  Interfer¬ 
ence  No.  60,087.  The  first  part  of  the  claim  recites  a  ring 
in  which  circulation  is  maintained.  Then,  in  the  latter 
part  of  the  claim  there  is  this  language: 

#  •  contiuuouslv  adding  oil  to  the  ring,  continu- 
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ously  adding  a  cracking  agent  to  said  ring  to  present  j 
nuclei  for  the  deposition  of  carbon,  agitating  the 
whole  to  maintain  said  nuclei  in  a  state  of  suspen¬ 
sion,  and  withdrawing  residuum  including  part  of 
said  cracking  agent  with  its  deposited  carbon.’ * 

By  Mr.  Reynolds: 

Q.  Do  you  think  that  the  Jenkins  still  as  operated  in 
1924  satisfied  those  conditions?  A.  Well,  that  depends 
on  what  part  of  1924. 

Q.  I  mean  February  1.  A.  At  the  first  part,  no.  We 
had  very  little  indication,  if  any,  that  the  lime  or  any  part 
of  the  carbon  was  actually  removed  from  the  still.  After 
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the  circulation  was  developed:  then  there  was  that  defi¬ 
nite  indication  that  it  came  out. 

Q.  But  it  is  your  testimony  that  the  first  operation  in 
February,  without  this  increased  circulation,  did  not 
specify  that  language  which  I  have  just  read?  A.  Yes. 

Q.  Would  you  consider  that  the  operation  of  the  still 
was  successful  at  that  time?  A.  No,  we  did  not  consider 
the  still  successful  at  that  time. 

Q.  When,  to  your  knowledge,  did  Jenkins  first  mention 

to  vou  Fuller’s  earth?  A.  It  was  mentioned  in  the  fall 
•> 

of  1923,  when  this  general  conversation  was  had  about  this 
matter. 

Q.  You  say  he  did  not  suggest  at  that  time  that  this 
substance  would  assist  in  keeping  the  carbon  in  suspen¬ 
sion;  is  that  true?  A.  No;  his  main  idea  was  that  it 
would  soften  it. 

Q.  But  he  did  not  mention  the  fact  that  it  might  keep 
it  in  suspension  to  a  greater  extent?  A.  Not  that  I  re¬ 
member. 

Q.  What  was  the  object  of  using  the  propeller  in  the 
Jenkins  system?  A.  The  use  of  the  propeller  in  the  Jen¬ 
kins  system  was  an  attempt  to  make  use  of  a  known  fact 
that  the  rate  of  heat  absorption  is  to  a  large  extent  a  func- 
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tion  of  the  rate  of  change  of  the  oil  over  the  heating  sur¬ 
face.  That  was  one  of  them. 

Q.  In  other  words,  it  was  to  increase  the  rate  of  cir- 
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culation;  is  that  right?  A.  Yes.  If  they  could  increase 
the  circulation,  they  would  get  better  heat  transference. 

Q.  It  would  be  obvious  to  you  that  if  you  increased  the 
rate  of  circulation,  you  would  decrease  the  amount  of  car¬ 
bon  deposited,  would  it  not  ?  A.  Under  certain  conditions 
or  under  special  conditions,  or  what  do  you  mean? 

Q.  Take  any  given  set  of  conditions.  With  a  given  rate 
of  circulation,  if  you  increased  that  rate  of  circulation,  you 
would  decrease  the  rate  of  carbon  deposited,  would  you 
not?  A.  Well,  I  don’t  know  whether  I  could  say  ab¬ 
solutely  that  that  would.  You  have  a  tendency — that  is, 
if  your  circulation  is  high  enough,  it  has  a  tendency  to 
prevent  the  deposition  of  carbon  on  heating  surfaces  some¬ 
what.  However,  it  does  not  remove  the  carbon,  and  that 
carbon  has  to  deposit  somewhere  if  you  are  forming  it. 

Q.  If  you  circulate  it  rapidly  enough,  it  will  remove 
the  carbon,  will  it  not?  A.  Well,  I  don’t  think  so,  not 
either  from  what  I  knew  before  or  now.  I  have  been 
operating  pressure  stills  ever  since  then,  and  I  have  never 
seen  a  pressure  still  yet  that  did  not  come  down  because  it 
got  carbon  on  it. 

Q.  I  do  not  mean  that  it  will  take  it  all  out,  but  I  mean 
that  the  amount  deposited  will  be  less  with  rapid  circula¬ 
tion?  A.  That  is  a  different  story,  then.  That  is  exactly 
what  I  said.  It  will  be  less,  but  it  will  not  prevent  the 
deposition  of  carbon. 
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Q.  But  it  will  decrease  it,  will  it  not?  A.  It  will  de¬ 
crease  it  at  the  point  of  high  velocity. 

Q.  That  is  obvious,  is  it  not,  to  any  worker  in  this  art? 
A.  T  think  that  is  fairlv  obvious,  ves. 
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Q.  That  was  what  you  were  doing  with  the  Jenkins 
system,  was  it  not?  A.  That  is  what  we  hoped  to  do. 

Q.  When  you  increased  the  velocity?  That  is  why  you 
did  it?  A.  When  we  increased  the  velocity,  we  were  at¬ 
tempting  to  make  use  of  that  very  factor,  yes,  sir. 

Q.  By  using  it,  you  finally  got  successful  results,  did 
you  not?  A.  Well,  I  don’t  believe  we  would.  The  Jenkins 
still  was  peculiar  in  that  sense ;  that  while  we  had  the  pro¬ 
peller  and  finally  developed  it  to  the  point  of  getting  high 
circulation,  it  never  was  an  absolutely  positive  circulation. 
If  you  will  note  the  drawing,  all  the  tubes  are  in  parallel, 
and  it  became  and  was  perfectly  possible  for  anywhere 
from  one  to  a  number  of  tubes  to  become  plugged  and  not 
interfere  with  the  operation  of  that  propeller. 

Q.  Still,  you  got  an  operation  that  enabled  you  to  run 
for  twenty  days,  didn’t  you  say,  without  cleaning?  A. 
Yes,  that  was  after  we  had  developed — that  was  with  the 
Mse  of  lime  with  our  high  circulation.  Without  the  use  of 
lime,  the  still  would  not  have  run  more  than  three  or  four 
days  at  the  most. 
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Q.  I  am  talking  about  the  use  of  lime.  I  am  assuming 
lime  is  being  used.  A.  Well,  you  did  not  mention  that. 
In  other  words,  with  a  pressure  still,  all  the  conditions 
involved  must  be  taken  into  consideration.  There  isn’t 
any  one  that  makes  it  run.  There  may  be  one  thing  that 
won’t  make  it  run,  but  there  is  no  one  thing  that  will  make 
it  run. 

Q.  You  used  lime  at  first  wfith  a  relatively  low  rate  of 
circulation?  A.  Yes. 

Q.  That  was  not  successful;  isn’t  that  true?  A.  It 
was  not  successful  as  a  total  operation,  but  it  was  a  step 
toward  success  because  it  showed  us  that  we  had  softening. 
It  had  the  beneficial  effect  of  softening  the  carbon. 

Q.  Knowing  that,  it  was  obvious  to  you,  was  it  not,  that 
by  speeding  up  the  circulation  you  could  take  that  carbon 
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out?  A.  I  don’t  think  we  are  quite  talking  about  the 
same  thing.  By  speeding  up  the  circulation,  it  put  a  con¬ 
dition  in  the  still  whereby  the  carbon  was  withdrawn  from 
the  still  instead  of  compelling  it  or  allowing  it  to  stay  on 
the  walls  of  the  vessels. 

Q.  That  was  the  natural  result,  was  it  not,  of  increased 
circulation?  A.  Yes,  that  was  the  natural  result  of  in¬ 
creased  circulation,  I  believe. 

Q.  And  conversely,  of  course,  the  circulation  was  the 
natural  way  to  get  that  result,  was  it  not?  A.  Yes,  I 
think  it  was. 

Mr.  Reynolds:  That  is  all. 
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RE-DIRECT  EXAMINATION  by  Mr.  Adams: 

Q.  Mr.  Smith,  when  you  have  oil  in  a  cracking  still  and 
you  subject  it  to  heat  and  pressure,  you  get  decomposition 
which  produces  gasoline  and  also  produces  something  else; 
is  that  right?  A.  Yes,  that  is  right. 

Q.  The  something  else  which  is  formed  appears  in  the 
still  finally  as  carbon  or  coke;  is  that  correct?  A.  Yes, 
that  is  right. 

Q.  Is  that  carbon  or  coke  the  initial  product  of  that 
decomposition,  or  is  there  something  else  that  goes  on  in 
between?  A.  It  is  usually  thought  that  there  is  formed 
first  a  tarry  or  gummy  substance  which  polymerizes  or, 
in  other  words,  goes  together  to  form  these  heavy  coking 
substances  which  finally,  under  the  action  of  the  heat  in 
the  still,  break  down,  lose  a  little  bit  of  hydrogen  from 
there,  and  go  down  to  what  we  know  as  coke. 

Q.  But  the  first  heavy  product  of  the  decomposition  is 
not  coke  or  carbon?  A.  No.  There  may  be  a  small 
amount  of  actual  molecular  carbon  formed,  but  the  coke  in 
a  pressure  still  is  due  to  the  building  up,  so  to  speak,  of 
these  heaw  tarrv  molecules. 

•>  w 

Q.  These  tarry  molecules  are  the  things  that  in  some 
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of  the  text  books  are  called  aspkaltine;  is  that  right?  A. 
Yes,  I  think  that  is  commonly  referred  to. 

Q.  That  tarry  material  when  it  is  first  formed  stays 
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dissolved  in  the  oil;  is  that  right?  A.  Yes,  and  then 
gradually  precipitates  out. 

Q.  Do  you  mean  it  precipitates  when  too  much  of  it 
forms  to  stay  in  solution?  A.  The  oil  finally  reaches  a 
supersaturation  of  these  substances,  and  some  of  this 
settles  down  like  salt  settles  out  of  supersaturated  water. 
It  does  not  settle,  however,  in  the  same  sense  that  salt  will 
settle  down.  It  will  come  out  and  stick  to  anything  that  it 
is  possible  for  it  to  adhere  to.  The  result  is  that  in  a  pres¬ 
sure  still,  instead  of  having  it  actually  settle  and  go  to  the 
bottom  of  the  vessel,  it  sticks  and  goes  out  from  the  oil 
in  all  directions.  It  will  stick  anywhere  that  there  is  any¬ 
thing  to  stick  to. 

Q.  To  any  metal  it  comes  in  contact  with?  A.  Yes. 

Q.  Regardless  of  whether  the  metal  is  overhead,  on  the 
side,  or  underneath?  A.  It  seems  to  go  anywhere  it 
gets  anything  to  stick  to. 

Q.  So,  this  comes  out  on  the  metal  in  the  form  of  a 
tarry  material?  A.  I  think  that  is  it,  and  then  the  heat 
attacks  it  some  more  while  it  is  in  that  condition  and  con¬ 
verts  it  into  coke. 

Q.  So,  it  is  turned  into  coke  or  carbon  by  heat  absorbed 
from  the  metal  after  contact  with  it?  A.  Yes. 

Q.  Then,  it  would  be  incorrect  to  think  of  this  carbon 
that  is  deposited  as  something  separated  in  the  oil  and  then 
settling  down  in  the  way  mud  settles  out  of  a  river  after 
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it  flows  into  a  lake?  A.  I  don't  think  it  is  that  way  at  all, 
because  the  specific  gravity  of  the  substance  is  very  close 
to  the  oil  that  is  in  there. 

Q.  And,  in  addition,  it  is  in  the  solution?  In  the  oil? 
A.  Yes. 
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Q.  So,  you  have  this  intermediate  step  going  on  which 
does  not  conform  to  the  literal  translation  of  the  idea  of 
settling  or  sedimentation?  A.  No,  I  don’t  believe  there 
is  any  sedimentation  in  a  cracking  still. 

Q.  Is  it  correct  to  say  that  when  you  have  spoken  of  a 
carbon  deposit,  you  have  not  been  talking  about  something 
that  settles  or  becomes  sediment,  but  you  have  been  talking 
about  this  carbon  or  coking  material  which  forms  in  the 
still  from  these  tars  or  asphaltines  deposited  on  the  metal? 
A.  Yes,  that  is  what  I  have  been  talking  about. 

Q.  I  want  to  consider  two  different  places  in  the  same 
still.  We  might  take  the  Jenkins  still  as  an  example  of 
that.  In  Plaintiff’s  Exhibit  1,  as  I  understand  it,  the  only 
part  of  the  still  that  is  heated  with  furnace  gasses  is  the 
tubes;  is  that  correct?  A.  That  is  correct,  yes,  sir. 

Q.  When  this  tarry  material  separates  on  the  walls  of 
those  tubes — on  the  inside  walls  of  those  tubes — that  metal 
is  heated  by  the  furnace  gasses?  A.  Yes. 

Q.  So,  you  have  there  a  greater  tendency  to  bake  that 
material  then  you  do  elsewhere  in  the  apparatus;  is  that 
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right?  A.  Yes,  the  substance  that  settles  down  on  the 
tubes  bakes  to  a  harder  coke  than  it  does  in  any  other 
part  of  the  still. 

Q.  You  just  used  the  word  “settles”  again.  A.  I 
should  not  say  “settles”;  separates  out.  It  simply 
separates  out.  It  goes  all  over  the  tube,  not  down  on  the 
bottom ;  but  it  is  put  equally  all  over  the  wall  of  that  tube. 

Q.  Regardless  of  the  word,  what  happens  is  that  this 
tarry  material  sticks  to  the  metal  of  the  tube  whenever  it 
gets  too  concentrated  in  the  oil?  A.  Yes,  that  is  right. 

Q.  Then  it  bakes  on  because  the  tubes  are  hot?  A. 
Yes. 

Q.  That  goes  on  all  the  way  around  the  tube?  A.  Yes, 
that  is  right;  that  is  what  I  meant  to  say. 

Q.  In  addition  to  this  chemical  process,  then,  you  have  a 
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physical  process  related  to  concentration — in  fact,  how  con¬ 
centration  of  tar  with  the  oil  will  hold  in  solution — as  part 
of  this  problem?  A.  Yes. 

Q.  Does  the  presence  of  an  adsorbent  in  the  oil  have 
anything  to  do  with  that  function  of  the  concentration  of 
the  tarry  matter?  A.  No,  it  doesn’t  have  anything  to  do 
with  the  concentration  of  it  at  all.  In  other  words,  if  you 
are  cracking  the  oil  to  the  same  extent,  whether  you  have 
an  adsorbent,  as  you  call  it,  in  there  or  not,  you  are  form¬ 
ing  the  same  quality  of  this  substance. 

Q.  In  the  body  of  oil  as  a  whole?  A.  In  the  body. 
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Q.  The  total  concentration  would  be  the  same?  A. 
Yes. 

Q.  But  if  we  adopt  this  word  “nuclei”  for  the  collec¬ 
tion  of  carlxm,  to  which  there  was  reference  in  your  cross- 
examination,  is  that  a  place  where  this  tarry  material  also 
separates  in  the  same  way  that  it  separates  on  the  metal? 
A.  That  is  the  way  I  have  always  looked  at  it;  in  fact,  I 
might  illustrate  the  function  of  that  a  little  more.  I  made 
a  calculation  some  time  back  on  the  surface  that  would 
be  presented  by  the  lime  if  it  were  all  perfect  spheres, 
which  it  is  not,  and  using  so  much — a  certain  amount  of — 
lime;  and  the  lime  itself — as  I  say,  assuming  it  was  per¬ 
fect  spheres,  which  is  absolutely  the  minimum — presented 
a  surface  of  about  fortv  times  the  surface  of  the  still. 

Q.  In  other  words,  the  adsorbent  in  the  still  was  ac¬ 
tually  providing  additional  surface  on  which  this  tarry 
material  could  precipitate?  A.  Yes.  Whether  you  look 
at  it  as  nuclei  or  not,  it  was  simply  surface  there  all 
through  the  still.  Of  course,  it  also  had  this  other  matter 
to  stick  to,  so  that  it  did  not  have  to  stick  to  the  still. 

Q.  But  as  long  as  those  particles  that  presented  that 
surface  were  in  the  still  and  in  contact  with  the  oil  some¬ 
where,  it  would  have  that  effect  regardless  of  where  it 
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came  in  contact  with  the  oil  or  how?  A.  Yes,  that  was 
irrespective. 

Q.  So,  circulation  had  no  effect  on  that  function,  is 
that  right?  A.  Circulation  had  no  effect  on  the  actual 
adhering. 
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Q.  If  you  had  an  adsorbent  that  had  forty  times  as 
much  surface  as  the  interior  surface  of  the  still,  what 
would  be  the  distribution  in  the  formation  of  this  coat¬ 
ing  of  tarry  material  on  the  still  and  on  the  adsorbent? 
A.  Well,  just  mathematically,  the  amount  of  tar  that  had 
not  adhered  to  lime,  in  my  way  of  thinking,  would —  Let 
me  put  it  this  way:  The  amount  of  tar  that  would  reach 
the  surface  of  the  still  or  the  metal  of  the  still  that  had 
not  come  in  contact  with  lime  would  only  be  one-fortieth 
of  what  it  would  be  if  the  lime  were  not  present,  if  I  make 
myself  clear. 

Q.  You  are  just  stating  that  the  deposits  are  in  pro¬ 
portion  to  the  amount  of  surface?  A.  Yes,  that  is  the 
thing.  In  other  words,  there  would  be  only  one-fortietli 
the  amount  of  hard  carbon  actually  on  the  still  that  was  in 
there  before  lime  was  used. 

Q.  After  the  tarry  matter  has  adhered  to  those  par¬ 
ticles  of  adsorbent,  it  still  is  not  carbon,  is  it?  A.  It  still 
is  what? 

Q.  It  is  not  carbon?  A.  Xo,  not  in  the  first  case;  no. 

Q.  So,  on  the  particles  of  adsorbent,  just  to  say  that 
it  is  on  the  wall  of  the  still  or  heating  tubes,  it  still  has 
to  be  baked  until  it  becomes  carbon?  A.  Yes,  that  is  the 
way  I  feel  it  is. 

■  Q.  Then,  it  would  make  a  difference  as  to  that  reaction 
whether  that  material  were  in  contact  with  hot  metal  or 
merely  in  suspension  in  the  oil;  is  that  right?  A.  Well, 
yes.  I  think  that  the  temperature  and  the  time  that  it 
was  in  contact  with  the  hot  oil  in  there  are  enough  to 
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change  it  there  until  it  made  it  into  a  non-sticky  substance. 
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Q.  But  it  would  take  it  longer  to  turn  it  into  carbon  if 
it  were  stuck  on  the  part  that  wTas  adsorbent  than  if  it 
were  stuck  on  the  heating  tubes!  A.  Oh,  yes. 

Mr.  Adams:  That  is  all. 

Mr.  Reynolds:  That  is  all. 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  4  a 
certified  copy  of  the  file  wrapper  and  contents  in 
the  matter  of  Jenkins  Patent  No.  2,167,211,  granted 
July  25, 1939.  This  certified  copy  is  a  complete  cer¬ 
tified  copy. 

I  think  that  Mr.  Reynolds  would  probably  join  me 
in  suggesting  to  the  Court  that  the  only  thing  with 
which  we  are  concerned  at  the  moment  is  the  part 
of  this  down  to  the  declaration  of  these  inter¬ 
ferences.  I  do  not  think  the  Court  needs  to  con¬ 
cern  itself  with  what  followed  in  this  after  the  in¬ 
terferences. 

Mr.  Reynolds:  Yes. 

The  Court:  Mr.  Reynolds  seems  to  agree  to 
that. 

(Certified  copy  of  file  wrapper  and  contents  in 
the  matter  of  Jenkins  Patent  No.  2,167,211,  was 
marked  as  Plaintiff’s  Exhibit  4  and  received  in  evi¬ 
dence.) 

Mr.  Adams:  Mr.  Reynolds  has  not  yet  offered 
but  has  handed  to  your  Honor  a  copy  of  the  Jen¬ 
kins  patent  of  this  same  number — that  is,  No.  2,- 
167,211.  I  have  here  this  document  to  which  Mr. 
Forward  referred  this  morning,  the  analysis  of  the 
file  wrapper.  This  document  was  prepared  from  this 
certified  copy,  Plaintiff’s  Exhibit  4.  The  drawings 
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are  identical  with  the  drawings  in  the  certified  copy. 

The  parts  of  pages  in  the  rest  of  it  have  this 
significance:  The  right-hand  part  of  each  page  is 
the  page  of  the  patent  exactly  as  it  appears  in  the 
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patent.  The  facing  page  on  the  left  in  each  instance 
is  the  corresponding  page  of  the  application  as 
tiled.  I  think  we  can  also  say  that  the  application 
as  filed  is  the  thing  with  which  we  are  here  con¬ 
cerned,  rather  than  the  patent.  I  believe  Mr. 
Reynolds  will  join  me  in  that  statement,  because  it 
is  the  application  as  filed  on  June  30,  1924,  that  we 
have  to  consider.  That  would  be  the  basis  of  any 
adverse  finding  on  patentability.  The  patent  if  it 
differs  from  the  application  has  no  real  significance 
here. 

In  the  left-hand  pages  we  have  indicated  in  green 
ink  the  portions  of  the  original  application  which 
were  deleted  prior  to  the  granting  of  the  patent. 
On  the  right-hand  pages  we  have  indicated  in  red 
ink  the  material  which  was  inserted  in  the  specifica¬ 
tion  and  in  the  claims  prior  to  the  granting  of  the 
patent.  So,  the  green  material  is  something  which 
was  in  the  application  as  filed  but  which  does  not 
appear  in  the  patent;  the  red  material  is  something 
in  the  patent  as  issued  which  did  not  appear  in  the 
application;  the  black  portions  of  the  text  in  each 
instance  are  identical. 

I  should  like  to  offer  this  analysis  as  Plaintiff’s 
Exhibit  5. 

(Analysis  of  file  wrapper  of  Jenkins  Patent  No. 
2,167,211  was  marked  as  Plaintiff’s  Exhibit  5  and 
received  in  evidence.) 

Mr.  Adams:  1  offer  as  Plaintiff’s  Exhibit  6  a 

a  certified  copy  of  the  specification,  claims;  and 
drawings  as  originally  filed,  papers  Nos.  2,  3,  5,  and 
6,  with  the  exception  of  the  affidavits  of  Herthel 
and  Forward;  papers  Nos.  7,  8,  9,  10,  15  to  21,  in¬ 
clusive,  and  29  to  31,  inclusive,  in  the  pending  ap- 
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plication  of  Herthel,  Serial  No.  167,716  filed  Feb¬ 
ruary  12,  1927. 

This  is  the  first  of  the  three  applications  upon 
which  this  action  is  based. 

(Certified  copy  of  specification,  claims,  and 
drawings  as  originally  filed,  and  as  above  referred 
to,  was  marked  as  Plaintiff’s  Exhibit  6  and  re¬ 
ceived  in  evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  7  a 
certified  copy  of  the  file  wrapper  and  contents  of 
the  second  Herthel  application  upon  which  this 
action  is  based,  Serial  No.  376,530. 

(Certified  copy  of  file  wrapper  and  contents  of 
second  Herthel  application,  Serial  No.  376,530,  was 
marked  as  Plaintiff’s  Exhibit  7  and  received  in 
evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibits  8,  9, 
and  10,  certified  copies  which,  together,  constitute 
the  file  wrapper  and  contents  of  the  third  of  the 
Herthel  applications  upon  which  this  application 
is  based.  That  is  Serial  No.  394,491. 

(Certified  copies  together  constituting  file  wrap¬ 
per  and  contents  of  third  Herthel  application,  Serial 
No.  394,491,  were  marked  as  Plaintiff’s  Exhibits 
8,  9,  and  10  and  received  in  evidence.) 

Mr.  Adams:  Mr.  Reynolds  and  I  attempted  to 
get  together  on  the  question  of  the  dates  for  Herthel, 
but  we  have  concluded  by  feeling  that  it  is  necessary 

101 

actually  to  put  the  proofs  before  the  Court  rather 
than  to  agree  upon  the  date,  because  of  the  di¬ 
vergence  in  opinion  as  to  what  it  was  that  the  Court 
of  Customs  and  Patent  Appeals  awarded,  on  the 
one  hand,  to  Herthel,  and,  on  the  other  hand,  to 
Jenkins. 
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So,  I  offer  in  evidence  as  Plaintiff’s  Exhibit  11 
the  testimony  for  Ilcrthel  in  Interferences  Nos.  60,- 
087  and  60,089.  There  is  only  one  set  of  testi¬ 
mony.  It  was  taken  as  a  consolidated  record  in 
both  interferences. 

(Testimony  for  Herthel  in  Interferences  Nos. 
60,087  and  60,089  was  marked  as  Plaintiff’s  Exhibit 
11  and  received  in  evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  12 
the  original  exhibits  offered  in  connection  with  the 
testimony  for  Herthel,  which  is  now  Plaintiff’s  Ex¬ 
hibit  11.  The  index  is  in  the  testimony,  so  we  can 
treat  that  as  one  exhibit,  Plaintiff’s  Exhibit  12. 

(Original  exhibit  offered  in  connection  with  tes¬ 
timony  for  Herthel,  Plaintiff's  Exhibit  11,  was  mark¬ 
ed  as  Plaintiff’s  Exhibit  12  and  received  in  evi¬ 
dence.) 

I  am  now  going  to  try  to  do  the  same  thing  for 
Jenkins  as  I  have  for  Herthel.  I  have  here  a  sepa¬ 
rate  consolidated  record  for  Jenkins  in  these  inter¬ 
ferences. 

I  should  like  to  offer  as  Plaintiff’s  Exhibit  13  all 
the  testimony,  both  direct  examination  and  cross- 
examination,  of  Kenneth  J.  Smith. 

(Testimony,  direct  and  cross,  of  Kenneth  J.  Smith 
in  Jenkins  interferences  was  marked  as  Plaintiff’s 
Exhibit  13  and  received  in  evidence.) 

Mr.  Adams:  I  should  like  to  offer  as  PJaintiff's 

Exhibit  14  all  the  testimony,  both  on  direct  ex¬ 
amination  and  cross-examination,  of  E.  A.  Todd. 

(Testimony,  direct  and  cross,  of  E.  A.  Todd  in 
Jenkins  interferences  was  marked  as  Plaintiff’s  Ex¬ 
hibit  14  and  received  in  evidence.) 

Mr.  Adams:  I  should  like  to  offer  as  Plaintiff’s 
Exhibit  15  all  the  testimony,  both  on  direct  examina¬ 
tion  and  cross-examination,  of  O.  0.  Smith. 
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(Testimony,  direct  and  cross,  of  0.  0.  Smith,  in 
Jenkins  interferences  was  marked  as  Plaintiff’s  Ex¬ 
hibit  15  and  received  in  evidence.) 

Mr.  Adams:  I  might  say  by  way  of  explanation 
to  your  Honor  that  Mr.  K.  J.  Smith,  who  I  am  in¬ 
formed  is  in  no  way  related  to  Mr.  0.  C.  Smith,  was 
the  general  superintendent  of  the  Skelly  Oil  Com¬ 
pany’s  refinery  at  Eldoredo  and  that  Mr.  0.  C. 
Smith  was  his  subordinate,  more  particularly  in 
charge  of  this  work  on  cracking-stills. 

Mr.  E.  A.  Todd  was  the  chief  chemist  of  the 
company.  He  was  the  man  who  did  much  of  the 
work  in  connection  with  these  tests  in  October  of 
1923.  I  believe  that  the  testimony  of  these  three 
witnesses  which  I  have  just  offered  as  Plaintiff’s 
Exhibits  13,  14,  and  15,  constitute  all  the  testimony 
there  is  on  these  disclosures  and  tests  in  October 
of  1923. 

If  your  Honor  please,  I  am  going  to  suggest  that 
we  just  tear  this  record  to  pieces  for  the  purpose 
of  making  this  offer,  but  I  should  like  to  wait  to 
do  that  until  I  have  heard  from  Mr.  Reynolds,  be¬ 
cause  if  he  is  going  to  offer  any  additional  material, 
there  is  no  reason  why  we  should  destroy  more  than 
one  copy  of  this  record. 
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Mr.  Reynolds:  No,  I  am  not  going  to  offer  any 
of  that. 

Mr.  Adams:  We  can  take  care  of  the  mechanics 
•  of  this  without  taking  time  out  here. 

The  Court:  Yes. 

Mr.  Adams:  I  should  like  to  offer  as  Plaintiff’s 
Exhibit  16  the  letter  addressed  to  Mr.  Jenkins  by 
Mr.  Berger,  dated  January  14,  1924,  which  con¬ 
stitutes  Jenkins’  Exhibit  57  in  the  consolidated  rec¬ 
ord  in  the  interferences. 
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(The  letter  of  January  14,  1924,  from  Berger  to 
Jenkins,  Exhibit  57  in  consolidated  record  in  inter¬ 
ferences,  was  marked  as  Plaintiff’s  Exhibit  16  and 
received  in  evidence.) 

Mr.  Adams:  I  should  like  to  offer  as  Plaintiff’s 
Exhibit  17  the  letter  addressed  to  Mr.  Black  by  Mr. 
Jenkins,  dated  March  31, 1924,  which  is  Jenkins’  Ex¬ 
hibit  112  in  the  consolidated  record  of  the  inter¬ 
ferences. 

(Letter  of  March  31,  1924,  from  Jenkins  to 
Black,  Exhibit  112  in  consolidated  record  of  inter¬ 
ferences,  was  marked  as  Plaintiff’s  Exhibit  17  and 
received  in  evidence.) 

Mr.  Adams:  Those  two  letters,  your  Honor,  ap¬ 
pear  respectively  on  pages  2668  and  2669  and  pages 
2709  and  2710  of  the  interference  record. 

The  ‘Court:  I  suppose  they  may  be  subtracted 
from  the  record. 

Mr.  Adams:  Yes,  sir.  I  will  tear  those  out  in 
the  same  way  I  did  the  other  testimony,  or  in  the 
way  I  will  tear  it  out. 

I  offer  as  Plaintiff’s  Exhibit  18  the  motion  to 
dissolve,  filed  February  9,  1931,  Herthel’s  support¬ 
ing  memorandum  dated  December  11,  1931,  and  the 
decision  of  the  Examiner  of  Interferences,  dated 
March  31,  1932,  which  disposed  of  that  motion  in 

Interference  No.  60,087.  I  am  offering  those  to  be 
sure  the  record  includes  the  evidentiary  matter  on 
the  question  of  estoppel. 

(Motion  to  dissolve,  filed  February  9,  1931; 
Herthel’s  supporting  memorandum  dated  Decem¬ 
ber  11,  1931;  and  decision  of  Examiner  of  Inter¬ 
ferences,  dated  March  31,  1932,  disposing  of  motion 
in  Interference  No.  60,087,  were  marked  as  Plain¬ 
tiff’s  Exhibit  18  and  received  in  evidence.) 
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(Note:  There  is  no  Plaintiff’s  Exhibit  19.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  20  the 
motion  to  dissolve,  dated  February  9,  1931,  in  In¬ 
terference  No.  60,089;  the  decision  of  the  Examiner 
of  Interferences,  dated  March  31,  1932 ;  the  Petition 
for  Further  Consideration,  dated  April  11, 1932 ;  and 
the  decision  of  the  Examiner  of  Interferences,  dated 
May  6,  1932,  on  that  motion. 

(Motion  to  dissolve,  dated  February  9,  1931,  in 
Interference  No.  60,089;  decision  of  the  Examiner 
of  Interferences,  dated  March  31,  1932;  petition  for 
Further  Consideration,  dated  April  11,  1932;  and 
decision  of  Examiner  of  Interferences,  dated  May 
6,  1932,  were  marked  as  Plaintiff’s  Exhibit  20  and 
received  in  evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  21  the 
decision  of  the  Board  of  Appeals  in  Interference 
No.  60,087,  that  being  the  decision  dated  May  4, 1937. 

(Decision  of  Board  of  Appeals  in  Interference 
No.  60,087,  dated  May  4, 1937,  was  marked  as  Plain¬ 
tiff’s  Exhibit  21  and  received  in  evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  22  the 
decision  of  the  Board  of  Appeals,  dated  May  4, 1937, 

in  Interference  No.  60,089. 

(Decision  of  Board  of  Appeals  dated  May  4,  1937, 
in  Interference  No.  60,089,  was  marked  as  Plain¬ 
tiff’s  Exhibit  No.  22  and  received  in  evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  23  the 
final  decision  of  the  Examiner  of  Interferences  in  In¬ 
terference  No.  60,087  on  priority,  December  21, 1935. 

(Final  decision  of  Examiner  of  Interferences, 
dated  December  21,  1935,  in  Interference  No.  60,087, 
on  priority,  was  marked  Plaintiff’s  Exhibit  23  and 
received  in  evidence.) 

Mr.  Adams:  I  offer  as  Plaintiff’s  Exhibit  24  the 
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final  decision  of  the  Examiner  of  Interferences  on 
priority  in  Interference  No.  60,089,  dated  December 
21,  1935. 

(Final  decision  of  Examiner  of  Interferences  on 
priority  in  Interference  No.  60,089,  dated  December 
21,  1935,  was  marked  as  Plaintiff’s  Exhibit  24  and 
received  in  evidence.) 

Mr.  Adams :  There  has  been  some  question  before 
the  tribunals  in  the  Patent  Office  as  to  the  basis  on 
which  the  Court  of  Customs  and  Patent  Appeals 
acted.  One  element  of  that  is  the  representations 
made  to  the  Court;  consequently  I  should  like  to 
read  to  the  Court  here  three  brief  passages  from  the 
brief  presenting  the  Jenkins  case,  on  which  that  deci¬ 
sion  was  based,  and  which  I  think  constitute  those 
representations. 

On  page  11  of  the  Jenkins  brief  I  find  these  state¬ 
ments — 

The  Court:  Who  was  the  writer  of  that  brief? 

Mr.  Adams:  The  writers  of  that  brief  were 
Messrs.  Parkinson  &  Lane,  of  Chicago,  counsel  for 
Jenkins.  I  read  from  page  11  the  following: 
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“After  being  thus  positively  forced  in  a  large 
number  of  streams  through  the  heating  tubes,  the 
oil  and  suspended  matters  pass  out  from  the  for¬ 
ward  end  of  the  tubes  into  the  front  transverse 
drum,  and  thence  upwardly  through  the  front  sluice¬ 
way,  then  rearwardly  through  the  top  longitudinal 
drum  and  back  again  to  the  propeller,  where  the  oil 
and  suspended  matters  are  again  thoroughly  mixed 
and  agitated,  this  cycle  being  continuously  repeat¬ 
ed  •  *  \” 

I  am  now  going  to  skip  a  portion,  the  brief  con¬ 
tinues  : 

“The  finely  divided  adsorptive  material,  carbon  par¬ 
ticles  and  any  other  suspended  matters  are  main- 


tained  in  suspension  in  the  oil  by  reason  of  sev¬ 
eral  factors,  including  the  repeated  agitation  and 
thorough  mixing  of  the  same  with  the  oil  by  the 
propeller  each  of  the  many  times  they  pass  it,  the 
dividing  of  the  oil  into  a  large  number  of  smaller 
streams  through  the  heating  tubes,  the  ebullition 
occurring  within  the  tubes,  the  discharging  of  the 
fresh  oil  and  small  amount  of  adsorptive  material 
mixed  therewith  at  the  outlet  end  of  the  feed  pipe, 
and  the  introduction  of  the  same  into  the  circulating 
oil  in  the  still,  this  mixing  being  further  accelerated 
by  the  premixing  occurring  as  the  fresh  oil  and  ad¬ 
sorptive  material  flow  through  the  feed  pipe  under 
pressure.” 

Then,  on  page  43,  there  is  the  following: 

“As  quoted  above  from  page  53,  the  propeller  aids 
the  circulation  downwardly  in  the  rear  sluiceway, 
forwardly  through  the  heating  tubes,  then  up  through 

the  front  sluiceway,  and  again  past  the  propeller, 
this  repeated  passing  of  the  still  contents  by  and 
through  the  propeller  necessarily  creating  a  very 
positive  and  thorough  mixing  of  the  finely  divided 
mineral  substance  in  the  body  of  oil  each  and  every 
time  they  pass  the  rotating  propeller  blades;  #  *  #.” 

In  the  original,  the  words  “each  and  every  time 
they  pass  the  rotating  propeller  blades”  are  em¬ 
phasized. 

Finally,  in  referring  specifically  to  the  counts,  on 
page  51,  the  proposition  was  as  follows : 

‘  ‘  Count  2  next  recites — 

“  ‘agitating  the  w’hole  to  maintain  said  nuclei  in  a 
state  of  suspension.  ’ 

“As  pointed  out  above  in  connection  with  count  1, 
the  mechanically  driven  propeller  10  in  the  Jenkins 
still  shown  in  Fig.  1  of  the  drawings  in  the  Jenkins 
application,  vigorously  agitates  the  oil  in  the  Jenkins 
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still  each  time  the  oil  passes  the  propeller  blades. 
In  other  words,  the  entire  body  of  oil  is  continually 
being  vigorously  agitated  at  this  point.  It  should 
.  be  kept  in  mind  that  the  recitation  quoted  above  re¬ 
garding  agitating  the  whole  does  not  mean  simultan¬ 
eously  agitating  the  whole  body  of  liquid  throughout 
the  entire  closed  ring,  as  the  Board  of  Appeals  ap¬ 
peared  to  erroneously  think  #  #  V’ 

I  want  to  make  one  more  reference  here,  to  what 
I  think  is  the  summary  statement  of  the  evidence 
that  was  presented  to  the  Court  of  Customs  and 
Patent  Appeals.  This  is  on  page  17 : 

“The  Board  of  Appeals  in  its  decision  made  the 
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fundamental  error  of  assuming  that  rapid  circula¬ 
tion  is  contemplated  by  the  counts  in  issue,  the  word 
‘rapid’  as  modifying  ‘circulation’  not  appearing  in 
any  of  the  counts  in  issue.” 

The  Court :  I  think  we  will  take  a  five-minute  re¬ 
cess. 

(At  this  time  a  short  recess  was  taken.  The  fol¬ 
lowing  then  occurred.) 

Mr.  Adams :  In  addition  to  the  offers  I  have  just 
made,  your  Honor,  I  am  going  to  suggest  that  the 
reporter  copy  into  the  record  the  counts  in  the  two 
interferences,  in  Nos.  60,087  and  60,089,  making  it 
possible  correctly  to  interpret  them.  We  will  pro¬ 
vide  him  with  a  copy  of  those. 

The  Court :  That  may  be  done. 

(The  counts  referred  to  are  as  follows:) 

“Counts. 

“Intf.  No.  60,087. 

“1.  In  an  oil  cracking  process  in  which  carbon¬ 
forming  material  is  produced,  the  steps  of  charging 
into  a  body  of  oil  subjected  to  cracking  conditions 
additional  oil  and  a  finely  divided  mineral  substance 
having  a  characteristic  adsorptive  action  for  carbon- 


forming  material;  dispersing  said  finely  divided 
mineral  substance  in  said  body  of  oil;  withdrawing 
from  said  body  of  oil  during  said  process  a  portion 
of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance 
charged  into  said  body  of  oil  being  so  regulated  as 
to  permit  of  its  intimate  contact  in  suspension  with 
said  carbon-forming  material. 

“2.  The  process  of  converting  a  heavy  petroleum 
oil  into  a  light  one  which  consists  in  circulating  the 
heavy  oil  in  a  closed  ring,  continuously  heating  a 
portion  of  the  ring,  maintaining  a  pressure  on  the 
portion  of  the  ring  so  heated,  continuously  taking 
off  light  vapors  from  the  ring,  continuously  adding 
oil  to  the  ring,  continuously  adding  a  cracking  agent 
to  said  ring  to  present  nuclei  for  the  deposition  of 
carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  withdrawing  residuum 
including  part  of  said  cracking  agent  with  its  de¬ 
posited  carbon. 

“3.  The  process  of  converting  a  heavy  petroleum 
oil  into  a  light  one  which  consists  in  circulating  the 
heavy  oil  in  a  closed  ring,  continuously  heating  a 
portion  of  the  ring,  maintaining  a  pressure  on  the 
portion  of  the  ring  so  heated,  continuously  taking  off 
light  vapors  from  the  ring,  continuously  adding  oil 
to  the  ring,  continuously  adding  a  cracking  agent  to 
said  ring  to  present  nuclei  for  the  deposition  of 
carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdraw¬ 
ing  residuum  including  part  of  said  cracking  agent 
with  its  deposited  carbon. 

“Counts. 

“Intf.  No.  60,089. 

“1.  In  the  cracking  of  heavy  hydrocarbon  oils  for 
the  production  of  lighter  hydrocarbon  oils  therefrom 


by  distillation  under  pressure,  the  improvement 
comprising  circulating  a  stream  of  the  oil  from  a 
bulk  supply  through  a  heating  zone  and  back  to  the 

bulk  supply,  heating  the  oil  to  a  cracking  tempera¬ 
ture  in  the  heating  zone,  introducing  finely  divided 
fuller’s  earth  into  the  oil  circulating  from  the  bulk 
supply  to  the  heating  zone  at  a  point  between  the 
bulk  supply  and  the  heating  zone,  and  maintaining 
the  fuller’s  earth  so  introduced  into  the  circulating 
oil  in  intimate  admixture  therewith  during  passage 
through  the  heating  zone. 

“2.  In  the  cracking  of  heavy  hydrocarbon  oils  for 
the  production  of  lighter  hydrocarbon  oils  therefrom 
by  distillation  under  pressure,  the  improvement 
comprising  circulating  a  stream  of  the  oil  from  a 
bulk  supply  through  a  heating  zone  and  back  to  the 
bulk  supply  heating  the  oil  therein  to  a  cracking 
temperature  in  the  heating  zone,  supplying  fresh  oil 
to  the  oil  circulating  from  the  bulk  supply  to  the 
heating  zone  at  a  point  between  the  bulk  supply  and 
the  heating  zone,  introducing  finely  divided  fuller’s 
earth  in  admixture  with  fresh  oil  so  supplied  to  oil 
circulating  from  the  bulk  supply  to  the  heating  zone, 
and  maintaining  the  fuller’s  earth  so  supplied  in 
intimate  admixture  with  the  oil  while  passing 
through  the  heating  zone.” 

Mr.  Adams:  I  think  that  concludes  the  presenta¬ 
tion,  so  far  as  proofs  are  concerned. 

During  the  next  recess  we  are  going  to  take  these 
copies  of  the  record  apart,  so  that  these  last  offers 
will  include  nothing  more  than  they  need  to  include. 
It  will  be  hard  enough  anyway,  but  we  will  certainly 
have  that  done  by  the  first  thing  tomorrow  morning. 

That  brings  me  to  the  place  where,  unless  Mr. 

Reynolds  wants  to  go  on  further,  I  shall  ask  what  is 
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the  Court’s  pleasure  as  to  how  we  should  present 
the  argument  in  the  case. 

Mr.  Reynolds:  I  just  want  to  offer  in  evidence 
our  exhibit^  which  I  handed  your  Honor  at  the  start. 
I  have  given  the  reporter  a  list  of  the  contents. 

The  Court :  Very  well ;  that  may  be  received. 

(Patent  Office  folder  with  contents  as  follows  was 
marked  as  Defendant’s  Exhibit  1  and  received  in 
evidence) : 

“SINCLAIR  REFINING  COMPANY  v.  COE 
“Civil  Action  No.  11,369 
A — Jenkins,  2,167,211 

B — Print  of  Drawing, 

C — Examiner’s  Statement  in  167,716 

D — Decision  of  the  Board  of  Appeals  in  167,716 

E — Examiner’s  Statement  in  376,530 

F — Decision  of  the  Board  of  Appeals  in  376,530 

G — Examiner’s  Statement  in  394,491 

H — Decision  of  the  Board  of  Appeals  in  394,491” 
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Plaintiff’s  Exhibit  2. 

Drawing  of  the  Jenkins  Still. 
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Plaintiff’s  Exhibit  3. 

Jenkins  Patent  No.  1,913,635. 
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June  13,  1933. 
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FLUID  FBOPELUNG  DEVICE 
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The  present  invention  relates  to  propelling 
devices  for  propelling  or  forcing  movement 
of  fluids  through  or  along  a  passage  or  the 
like. 

5  Among  the  objects  of  the  invention  is  to 
provide  a  novel  fluid  propelling  means,  pref¬ 
erably  adapted  for  use  in  a  fluid  circulating 
system,  such  as  that  in  an  oil  cracking  still, 
.  with  means  for  causing  the  directing  of  the 
fluid,  such  as  the  oil,  into  the  propelling 
means  in  such  a  way  as  to  prevent  back-slip 
or  slippage  of  the  oil  around  the  propeller 
device  so  that  the  efficiency  of  the  means  may 
be  greatly  increased,  particularly  as  regards 
-3  the  positive  movement  of  the  fluid  or  oil  in 
the  passage.  The  propelling  device  is  so 
designed  that  if  it  should  be  stopped  for  any 
reason,  the  circulation  of  the  oil  will  not  cease 
but  may  continue  freely  as  upon  a  thermo- 
20  siphon  ~  principle,  the  propeller  being  of 
utility  when  operating  to  effect  a  positive 
and  more  rapid  flow,  or  circulation  than  is 
possible  by  a  thermo-siphon  action. 

In  an  illustrative  embodiment  of  the  in- 
25  vention,  the  means  for  preventing  slippage 
comprehends  the  reducing  of  the  cross-sec¬ 
tional  area  of  the  passage  at  the  locus  of  the 
propelling  means,  such  as  by  the  provision  of 
an  annular  member  in  the  passage  with  a 
30  tapered  throat,  proximate  to  the  propelling 
device,  such  as  a  blade  device,  and,  as  in  a 
specific  embodiment,  just  behind  the  blades 
thereof,  and  with  the  tapered  surface  of  the 
annular  member  extending  within  the  pe- 
35  ripheral  path  of  the  outer  ends  of  the  blades. 
In  this  way  any  tendency  to  the  oil  slipping 
back  along  the  surface  of  the  passage  oppo¬ 
site  the  ends  of  the  blades  will  be  clocked, 
and  the  suction  action  of  the  blades  will  be 
40  upon  a  body  of  oil  through  a  throat  very 
much  in  the  form  of  an  ajutage  tube  or  the 
like.  The  contracting  of  the  stream  induces 
increased  velocity  whereby  the  blades  may 
operate  at  high  speed  and  there  will  also  be 
45  a  reduced  lateral  pressure  thus  tending  to 
prevent  the  lateral  flow  of  the  liquid  toward 
the  wall  of  the  passage  at  the  locus  of  the 
propelling  blades,  thus  acting  against  any 
tendency  of  back  slipping  of  the  fluid. 

a  •  r  0i  l  •  a  •  • 


providing  of  novel  meaips  for  ready  and  quick 
attaching  and  detaching  of  the  propelling 
blade  device,  thus  greatly  reducing  the  time 
of  shut  down  of  the  still  that  would  be  re¬ 
quired  in  the  case  of  using  means  which  may  55 
be  “frozen”  to  the  propeller  or  the  like,  such 
as  when  using  a  castellated  nut  threaded  to 
the  end  of  the  shaft.  In  the  present  inven¬ 
tion,  it  is  preferable  to  provide  the  end  of 
the  shaft  with  a  shoiilaer  which  may  be  60 
tapered,  and  the  blade  device  or  assembly 
having  a  counterpart!  socket,  such  as  a 
tapered  socket,  to  fit  the  same,  and  to  hold 
the  same  normally  in  place  as  by  means  of 
providing  a  slot  in  the  shaft  and  a  taper  or  65 
cotter  pin  or  the  like  ^herein.  In  this  way 


when  it  is  desired  to 
bly,  the  pin  may  be  q 
drawn  from  the  slot 
from  the  end  of  the 
pulling  device  if  neo 


ove  the  blade  assem- 
and  readily  with- 
e  assembly  gulled 
ft,  as  by  a  suitable  70 
ry.  A  new  assembly 
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may  be  similarly  quickly  connected  in  place. 

In  this  way  the  shutdown  period  is  greatly 
reduced  from  several  hours  to  a  fraction  of 
an  hour. 

Other  objects,  advantages,  capabilities  and 
features  comprehended  by  the  invention 
will  later  appear  and  are  inherently  possessed 
thereby. 

Referring  to  the  drawing,  Fig.  1  is  a  ver-  80 
deal  sectional  view  witjh  part  in  vertical  ele¬ 
vation  of  a  portion  of  a  cracking  still  em¬ 
bodying  the  invention. 

Fig.  2  is  a  fragmentary  vertical  sectional 
view  through  the  propeller  part  of  the  in-  85 
vention. 

Fig.  3  is  a  horizontal  sectional  view  taken 
in  a  plane  represented  by  line  3 — 3  in  Fig.  2 
of  the  drawing. 

And,  Fig.  4  is  a  horizontal  sectional  view  90 
taken  in  a  plane  represented  by  line  4 — 4  in 
Fig.  2  of  the  drawing. 

Referring  now  more  in  detail  to  the  draw¬ 
ing,  an  illustrative  embodiment  of  the  in¬ 
vention  is  shown  embodied  in  a  cracking  still  95 
comprising  a  drum  1  connected  with  a  cir¬ 
culating  passage  2  depending  downwardly 
from  the  drum  1  and  connected  at  its  lower 
end  to  a  cross-drum  3  suitably  supported 


50  Another  feature  of  the  invention  is  the  .by  a  stand  4.  The  drum  3  has  a  number  of  100 
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tubes  5  subjected  to  the  heat  of  a  furnace  6, 
and  leading  to  the  other  end  of  the  still  and 
being  connected  to  the  other  end  of  the  drum 
either  directly  or  through  another  cross 
S*  drum  and  vertical  passage  (not  shown).  In 
this  type  of  still  the  oil  is  caused  to  circulate 
or  move  in  a  circuitous  path  for  repeated 
passage  through  the  tubes  5  and  repeated 
application  of  heat  effects. 

10  Above  the  drum  1  and  suitably  supported 
in  any  desired  manner  or  even  upon  the 
drum*!  itself,  is  mounted  a  motor  7  carried 
by  a  pedestal  8.  To  the  motor  is  connected 
a  shaft  9  extending  upwardly  through  suit- 
15  able  bearing  and  packing  mechanisms  10 
having  a  sealing  connection  with  the  drum  1. 
The  shaft  is  suitably  housed  in  a  housing  11 
extending  downwardly  through  the  drum 
space  and  into  the  passage  2.  The  shaft  9 
20  extends  beyond  the  open  end  of  the  housing 
into  the  passage  2.  At  the  lower  end  of  the 
housing  11  is  secured  a  centering  band  or 
ring  12  connected  by  radial  adjusting  links 
13  connected  at  their  outer  ends  to  brackets 
2o  14  fastened  to  the  side  walls  of  the  passage  2. 
By  adjusting  the  links  13  the  band  or  collar 
12  may  be  properly  centered  with  the  housing 
11.  The  open  end  of  the  housing  11  is  sock¬ 
eted  to  slidably  receive  a  bearing  member 
00  or  sleeve  15  which  may  be  of  bronze  or  like 
composition.  This  member  may  be  secured 
in  place  by  any  suitable  securing  elements 
such  as  set  screws  16  which  may  be  locked 
35  in  place  by  lock  nuts  17.  Within  this  outer 
9  bearing  member  1 5  may  be  also  slidably  in¬ 
cluded  an  inner  bearing  member  18  which 
is  adapted  to  rotate  in  the  member  15,  and 
which  may  be  of  steel  or  similar  material, 
40  preferably  of  different  material  ttian  the 
member  1*5.  The  member  18  is  preferably  se¬ 
cured  to  the  shaft  9  by  any  suitable  securing 
means  such  as  a  set  screw  19  which  may  be 
held  in  place  by  a  lock  nut  20.  The  lower 
45  ends  of  the  members  15  and  18  may  be  pro¬ 
vided  with  flanges  21  and  22.  the  set  screw 
for  the  latter  passing  through  flange  22  as 
desired.  The  flanges  21  and  22  may  also  be 
provided  with  threaded  openings  such  as  the 
50  opening  23  in  the  flange  22  for  the  engage¬ 
ment  therewith  of  a  pulling  device  adapted 
to  react  against  the  lower  end  of  the  shaft  9 
when  the  members  15  and  18  are  to  be  re¬ 
moved.  The  above  structure  provides  for, 
55  a  bearing  of  which  the  member  15  is  held  in 
relatively  stationary  position  and  the  mem¬ 
ber  18  is  secured  to  the  shaft  9  to  rotate 
therewith  and  also  to  be  journaled  in  the 
member  15.  the  bearing  surfaces  being  be- 
co  tween  these  two  members.  If  for  any  reason 
the  bearing  surface  becomes  scored  or  other¬ 
wise  injured  and  replacement  be  made 
necessary,  it  is  only  necessary  to  remove  the 
members  15  and  18  and  replace  the  same 
63  without  necessitating  the  replacing  of  the 


shaft  9  and  the  housing  11  and  the  attendant 
cost  and  labor. 

The  lower  end  of  the  shaft  is  provided 
with  a  tapered  portion  24  to  form  a  seat  for 
a  tapered  socket  25  of  a  blade  device  as  shown  ‘ 
in  Fig.  2.  The  latter  comprises  a  number 
of  blades  26  extending  radially  from  the 
hub  portion  27  as  shown.  The  tapered  por¬ 
tion  of  the  shaft  is  preferably  provided  with  _ 
a  slot  in  which  may  laterally  extend  a  taper  ‘  ’ 
or  cotter  pin  28  for  holding  the  blade  assem¬ 
bly  upon  the  tapered  portion  24.  The  huh 
27  is  also  preferably  secured  to  the  shaft  bv 
way  of  a  removable  kev  29  whereby  the  blade 
assemblv  mav  be  positively  rotated  in  uni- 
son  with  the  shaft  9.  If  for  any  reason  it  be 
desired  to  remove  the  blade  assembly  or 
replace  the  same,  it  mav  be  readilv  done 
bv  driving  out  the  pin  28  from  its  slot,  re¬ 
moving  kev  29  and  nulling  the  blade  as¬ 
semblv  from  ’ts  seat.  If  it  cannot  be  readily 
nulled  from  its  seat,  a  pulling  device  mav 
be  applied  to  the  end  of  the  shaft  to  react 
therea gainst  and  pull  the  blade  assembly 
from  its  tapered  seat. 

Within  the  passage  2  and  approximntelv 
behind  the  blade  assembly  is  located  an  annu¬ 
lar  member  30  having  a  tanered  surface  31 
forming  an  annular  throat  in  the  passage,  the 
surfaee  31  extending  a  short  distanea  within 
the  peripheral  path  of  the  ends  of  the  blades 
26.  This  member  is  located  close  to  the 
blades  tn  prevent  back  slipping  or  slippage  of 
the  oil  around  the  ends  of  the  blades  rear-  ioo 
wardlv  into  the  passage  2.  It  also  rednees 
the  diameter  of  the  stream  so  as  to  increase 
its  velocitv  when  passing  into  the  blades  as 
well  as  directing  the  oil  into  the  blades  and 
causing  a  reduction  of  pressure  laterallv  thus  io5 
also  aiding  to  prevent  the  passage  of  the  oil 
backwardlv  in  the  passage  2. 

When  it  is  desired  to  remove  and  replace 
the  bearing  members  15  and  18  a  pulling  de¬ 
vice  mav  be  applied  to  the  lower  end  of  the  no 
shaft  and  suitable  connecting  means  threaded 
into  the  threaded  apertures  23  of  either  or 
both  sleeves,  for  successively  withdrawing  the 
same,  it  being  assumed  of  course  that  the  set 
screws  have  been  previous^  loosened.  New  115 
sleeves  may  then  be  driven  into  place  and  the 
set  screws  tightened  to  secure  the  members  15 
and  18  in  place. 

The  propelling  device  above  described  is 
located  in  the  down  leg  2  of  the  circulating  120 
passage  of  a  cracking  still  so  as  to  cause  a 
rapid  passage  or  flow  of  the  oil  downwardly 
through  the  leg  2  and  hence  with  rapid  cir¬ 
culation  throughout  the  circulatory  system 
of  the  s^ill.  Any  number  of  blades  may  be  125 
provided  in  the  propelling  means,  two  blades 
however  being  shown.  If  for  any  reason  the 
propeller  should  be  stopped,  the  circulation 
of  the  liquid  will  continue  upon  a  thermo¬ 
siphon  principle.  The  propeller  is  used  to  ISO 
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increase  the  velocity  of  flow  and  the  efficiency  mg  the  outer  ends  of  said  blades  for  directing 
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blades  and  prevent* 
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of  the  operation  of  the  device.  the  flow  of  oil  into  said 

While  I  have  herein  described  and  upon  ing  slippage  of  oil  from  the  ends  of  said 
the  drawing  shown  an  illustrative  embodi-  blades  back  along  the  walls  of  said  passage, 
ment  of  the  invention,  it  is  to  be  understood  8.  In  an  oil  cracking!  still  having  a  cylin- 
that  the  latter  is  not  limited  thereby  but  may  drical  passage  for  circulating  oil  undergo- 
comprehend  other  constructions,  arrange-  ing  cracking  downward  therethrough,  a  pro- 
ments  of  parts,  details  and  features  without  peUer  having  blades  operating  in  said  pas- 
departing  from  the  spirit  thereof.  sage,  and  tapered  means  associated  with  said 

Having  thus  disclosed  the  invention,  passage  immediately  above  the  propeller  for  SB 

I  claim :  directing  oil  toward  the  center  of  said  blades, 

1.  In  an  oil  cracking  still  having  a  cir-  the  underside  of  said  tapered  means  being 
culating  passage  for  the  oil  undergoing  parallel  to  and  overlying  the  outer  ends  of 
cracking,  a  propeller  having  blades  operat-  said  blades  to  prevent  slippage  of  oil  from 

is  ing  in  said  passage,  and  tapered  means  ex-  said  propeller  blades  back  along  the  walls 
tending  within  said  passage  and  converging  of  said  passage. 

toward  the  center  of  said  blades  for  directing  9.  In  an  oil  cracking  still  having  a  cylin- 
the  oil  into  said  blades.  drical  passage  for  circulating  oil  undergoing 

2.  In  an  oil  cracking  still  having  a  circu-  cracking  downward  therethrough,  a  propel- 
20  lating  passage  for  the  oil  undergoing  crack-  ler  having  blades  operating  in  said  passage, 

ing,  a  propeller  having  blades  operating  in  a  tapered  restriction  associated  with  said 
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said  passage,  and  annular  means  forming  a 
throat  proximately  behind  said  blades  tor 
directing  the  oil  into  said  blades. 

3.  In  an  oil  cracking  still  having  a  circu- 


passage  immediately  above  the  propeller  for 
directing  oil  toward  the  center  of  said 
blades,  the  underside  of  said  tapered  re¬ 
striction  being  parallel  to  and  overlying  the  90 
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lating  passage  for  the  oil  undergoing  crack-  outer  ends  of  said  blades  to  prevent  slippage 
ing,  a  snaft  extending  into  said  passage  and  of  oil  from  said  propeller  blades  back  along 
carrying  propeller  blades  for  propelling  oil  the  walls  of  said  passage, 
in  a  given  direction  in  said  passage,  a  tapered  10.  In  an  oil  cracking  still  having  a  cvlin- 

30  annular  member  in  said  passage  and  converg-  drical  passage  for  circulating  oil  undergoing  95 
ing  toward  said  blades  for  directing  the  oil  cracking  downward  therethrough,  a  propel- 
thereinto.  ler  having  blades  operating  in  said  passage, 

4.  In  an  oil  cracking  still  having  a  circu-  a  conical  surface  associated  with  said  pas- 
lating  passage  for  the  oil  undergoing  crack-  sage  for  directing  oil  (into  said  blades,  the 

33  ing,  a  shaft  extending  into  said  passage  and  underside  of  said  conical  surface  being  posi-  100 
carrying  propeller  blades  for  propelling  oil  tioned  in  said  passage  ijmmediately  above  the 
in  a  given  direction  in  said  passage,  a  ta-  outer  ends  of  said  propeller  blades  and  over- 
pered  annular  member  in  said  passage  con-  lying  the  same  for  presenting  slippage  of  oil 
verging  towaid  and  terminating  contiguous  from  said  propeller  blades  Dack  along  the 

40  to  tne  peripheral  path  of  the  outer  ends  of  walls  of  said  passage. 

said  blades  for  directing  the  oil  thereinto.  11.  In  an  oil  cracking  still  comprising  a 

5.  In  an  oil  cracking  still  having  a  cylin-  drum,  a  bank  of  heating  tubes  and  connect- 
drical  passage  for  circulating  oil  undergo-  ing  passages  between  paid  tubes  and  drum, 
ing  cracking  therethrough,  a  propeller  hav-  a  tapered  restriction  associated  with  one  of 

45  ing  blades  operating  in  said  passage,  and  a  said  connecting  passages,  a  propeller  having 
tapered  annular  member  proximately  be-  blades  operating  in  said  passage  between  said 
hind  said  blades  for  directing  oil  into  said  restriction  and  said  tubes,  the  underside  o*f 
blades.  said  tapered  restriction  overlying  the  outer 

6.  In  an  oil  cracking  still  having  a  cylin-  ends  of  said  blades  to  prevent  slippage  of  oil 

50  drical  passage  for  circulating  oil  undergoing  from  said  propeller  blades  back  along  the  ils 
cracking  therethrough,  a  propeller  having  walls  of  said  passage, 
blades  operating  in  said  passage,  the  outer  12.  In  an  oil  cracking  still  comprising  a 
ends  of  the  blades  of  said  propeller  being  drum,  a  bank  of  heating  tubes  and  connect¬ 
spaced  from  the  walls  of  said  passage,  and  ing  passages  between  said  tubes  and  drum, 
an  annular  member  in  said  passage  extend-  a  shaft  extending  into  one  of  said  connect-  -120 
ing  from  the  walls  of  said  passage  and  over-  ing  passages  and  carrying  propeller  blades 
lying  in  close  proximity  the  outer  ends  of  said  for  propelling  oil  in  a  given  direction  in  said 
propeller  blades  to  prevent  slippage  of  oil  passage,  and  a  tapered  annular  member  in 
from  the  ends  of  said  blades  back  along  the  said  passage  and  converging  toward  said 
walls  of  said  passage.  blades  for  directing  the  oil  thereinto. 


no 
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7.  In  an  o;l  cracking  still  having  a  cylin-  13.  In  an  oil  cracki 


drical  passage  for  circulating  oil  undergoing  drum,  a  bank  of  heating  tubes  and  connect- 
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cracking  therethrough,  a  propeller  having  ing  passages  between 
blades  operating  in  said  passage,  and  a  coni-  a  shaft  extending  into 
cal  surface  within  said  passage  and  overly-  passages  and  carrying  propeller  blades  for 

124 
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ng  still  comprising  a 


said  tubes  and  drum, 
one  of  said  connecting 
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propelling  oil  in  a  downward  direction  in 
said  passage,  a  conical  surface  associated 
with  said  passage  for  directing  oil  into  said 
blades,  the  underside  of  said  conical  surface 
being  positioned  in  said  passage  immediate¬ 
ly  above  the  outer  ends  of  said  propeller 
blades  and  overlying  the  same  for  prevent¬ 
ing  slippage  of  oil  from  said  propeller  blades 
back  along  the  walls  of  said  passage. 

In  witness  whereof,  I  hereunto  subscribe 
my  name  to  this  specification. 

ULYSSES  S.  JENKINS. 


15 


20 


25 


30 


35 


40 


50 


60 


ll 

From  Plaintiff’s  Exhibit  4* 

File  wrapper  Jenkins  Patent  No.  2,167,211,  the  following. 
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TO  ALL  WHOJC  IT  HAT  COITCEHK: 

Be  It  Known  That  1^ Htftfses  S.  Jenkins.,  a  oltlsen  of 
the  United  State*,  residing  at  St.  Louie,  State  of  Missouri,  hare 
invented  coxXt&fTLvn tnd  useful  improvenents  in 


r^y 


ILL  IB 


which  the  following  is  a  specification. 
The  present  invention  relates  to 


method 


r{ 


of  distilling. 

While  the  invention  has  reference  to  the  distilling  of 


any  substance  or  material,  yet  for  illustrating  the  utility  and 
mode  of  operation  of  the  invention,  it  is  herein  described  and 
upon  the. drawings  shown,  in  connection  with  the  distilling  or 
cracking  of  hydrocarbon  oils,  such  as  petroleum,  crude  oil,  shale 
oil  and  order  like  and  similar  substances. 

In  the  crackinr  of  oil,  a  residue  or  residuum  is  ueual- 

V  J' 

ly  formed  in  the  still,  end  it,  comprise^  partly  of  carbon  and  a 
certain  amount  of  uncracked  oil.  Then  this  substance  cakes  and  * 


adheres  to  the  walls  of  the  still  or  other  reaction  ohamber  or 
container,  it  is  necessary  to  stop  the  distilling  run  and  enter  “ 
the  still  to  remove  the  deposit  with  required  t^ols,  thus  caueing 
a  shutting  down  of  the  plant  between  rune. 

The  present  invention  contemplates  the  elimination  of 
the  above  disadvantages  and  has  among  its  objects  the  provision 
of  means  for  and  method  of  distilling  continuously  for  indefinite 

periods  without  the  neoessity  of  stops  or  shut-downs  of  the  planti 

I 

to  provide  for  a  more  effioient  operation  and  liacreaeed  out-put 

# 

of  the  plant;  to  provide  for  preventing  the  accumulation  and  de¬ 
positing  of  oarbon  or  other  hard  substances  in  the  still,  or  other 

parts  of  tne  apparatus,  oy  the  carrying  off  of  the  oarbon  or  as- 

«  # 

slants  as  rapidly  as  the  same  may  be  formed;  to  prevent  the  forae- 
tlon  of  nard  and  di fficul^''  removable  residuum;  to  provide  tMtt 

-4UJ.  -  1  • 
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IQ 


t  4ii, 

feeding  the  oil  to  and  through  the  still  cont 
at  a  greater  rate  than  the  distilling  thereof 


jinuously,  preferably 
nay  ooour,  whereby 


there  may  be  an  excess  of  oil  whioh,  when  drawing  off  from  the 

I  ‘  *  '////'  -  *  •  ^  11  1  1 4 

etill,  will  oarry  the  oarbon  and,  other  Tee44*n 


vide  for  regularly  supplying,  as  continuously 
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an  adsorptivajsuhetaaoe  capable  of  rendering 
oolloidal  or  similar  form  so  that  the  carbon 
a e  the  exoess  oil, may  be  readily  and  continuously  carried  away;//' 
to  provide  for  continuously  causing  a  flow  or  travel  of  the  oil 

.«,*  (f-  rr.U't  7 


ee  therewith;  to  pro- 


or  intermittently, 
the  carbon  into  a 

or  adsorbent,  ae  well 


residuum-  through  and  from  the  still  during  the  action  of  the 


still,  preferably  under  pressure  and  in  the^ presence  of  heat;  tc 

ffX,  ft  •  i*+r  •  *  6*-'-.—  •  -o^i  r»  '■ 

prcvide  -for  conducting  the  residuum-,  with  or  without  adsorbent, 
and  with  or  without  oil,  to  an  evaporator  for  further  distilling 
and  oraoking  action,  preferably  subjecting  the  rsaiduua-eo  con- 
15  ducted,  to  reduo ed  pressure,  above,  at  cr  below  atmospheric  pres- 

sure,  whereby  the  latent"  energy  or  heat  in  the  ree-lduum  will  aot 

\ 

,, — ^  to  separate  out  or  extract  distillates  therefrom;  to  provide*  for 

p  /v  th 

*_  S'  exposing  or  spreading  thieves  iduum,  which  may  be  tsgww*h- initial 
or  primary  residuum,  to  or  over  a  large  area  surface,  such  ae  the 


30 


interior  wall  of  the  evaporator  or  a  plate  or 


Liaphr^m 


located 


therein,  whereby  the  extraction  or  separation 
be  increased  and  readily  effected;  to  provide 
thsHpe*>£r 


I 


of  distillates  nay 
for  conducting  cff 
tittum,  which  may  be  termed  the  intermediate  or  secondary 


or  chamber,  while 


35 


reeidmutf^to1  a  settling  device  or  receptade 

--*9 

the  distillates  are  being  conducted  cr  taken  bff  to  a  suitable  con- 

regulating  the  travel 


deneing  devioe;  to  provide  for  controlling  or 

/»  /.y 

or  flow  of  the  primary  and  secondary  Weidwa  respectively  to  the 


evaporator  and  settling  receptacle,  and  hence 
,  whioh  they  may  be  subjected;  to  provide  for  a 


,  the  pressures  tc 
controlled  travel 


So* y  of  tha^rsolAivur,  which  may  ba-termcd  the  final  residuum,  in  the 
— */ 

settling  reoeptacle  whereby  the  cerbcn,  and  cither  eubeta.noee,  euc* 
i.  P*4d**£ 

®  ae  iweorbente,  eto,,  may  settle  in  the  reoeptpole  so  as  to  leave 

A  lio 

.1  Ofi  -  3  - 


81 


iiied  oil  with  as 


♦* 


•  .  O 


"  £• 


la  t>ys  upper  part  of  the  reoeptaole  the  undistji 
little  oaxbon  or  adsorbent  oonatltuent  as  possible,  or  none  at 
all; -to  provide  for  baffling  the  inflow  of  th«>  intermediate  **- 

into  the  reoeptaole,  preferably  in  the  form  of  a  plate  lo- 
5  oated  opposite  and  near  the  inlet  to  the  reoeptaole,  so  as  to  pre¬ 
vent  formation  of  ourrents  In  tJ^eTVefclisg  contents  of  the  re- 
94tfaole;  to  pfevide'&r  drawing  off  or  deo anting  the  oil  or  un¬ 
settled  part  of  the  oontents  of  the  reoeptaolo;  to  provide  means 
for  the  ready  removal  of  the  settled  contents  of  the  reoeptaole; 

10  to  provide  for  operating  the  vaporiser  and  ths  settling  devioe 

continuously  with  and  during  the  operation  or  aotlon^of  the  still; 

'  Jr.  «— ■  —  - 

to  provide  for  eeleotively  drawing  off  the  primary  sresidtaa^in  the 

still  from  any  desired  point  thereof;  $o  provide  for  eeleotively 

<vr-  -A.  •' 

conducting  the  eeoendary  reslduua,to  any  one  or  more  settling  de¬ 
ls  vloee;  to  provide  for  a  novel  distilling  apparatus  preferably 

comprising  a  still,  an  evaporator  end  a  dnot  jfor  oonduotlng  the 
-residuum,  of  "'the  former  to  the  latter  for  separation  of  further 
distillates;  to  provide  for  controlling  the  flow  of  the  eeolduuy^U^ 

✓ — \  through  suoh  duct;  to  provide  for  a  novel  appt 

/a  /  \ 

fettling  vieane  for  thg-rs a tflumi  -formed  in  the 


$ 

vide  for  a  novel'  evaporator;  to  provide  for  a 


r,Vice;  to  provide  for  th^eetsllay  of  carbon  f^sm  a  mixture  of  oaz- 


aratue  including  a 
evaporator^  to  pro¬ 
novel  settling  de- 


r 


fluidal 
i  the 


35  etill  and  other  parte  of  the  apparatus,  wherejby  the  oolloidal  and 


'  suspended  matter  may  be  continuously  carried 
from  the  apparatus  and  parts  thereof,  suoh  as 
ator;  to  provide  for  a  novel  outlet  meant  for 
provide  for  suoh  ether  objects,  advantages  an 
30  later  more  fully  ear  and  ere  inherently  po 
_ tion, 

■ 


off  and  flushed  out 


the  still  and*  evapor- 
ti£  and  to 

d  capabilities  as  will 
ss eased  by  the  invent 


Referring  to  the  drawings,  illustrating  a  few  embodiment 


.133 


for  carrying  out  tha  invention 


"  i 

,  rig*  iim  vifw 


In  aide  elevation. 


partly  diagrammatic  and  partly  in  eeotion,  of  a  preferred  form  of 


apparatua  for  carrying  out  the  invention;  Fig!  3_  is  an  end  view 
in  elevation  of  part  of  the  apparatus;  Fig,  3.  la  a  fragmentary 
eeotlonal  view  of  a  part  of  the  still;  Fig*  6  is  a  fragmentary 
transverse  sectional  view  taken  on  a  plane  rq?xafe*nted  by  line 


4—4  of  Fig*  3;  Tig*  5_is  a  view  similar' ^to  F^g.  1  of  another  fora 
of  tfparatus;  Fig*  6  la  a  similar  view  of  still  another  form  of 
the  apparatua;  Fig*  7  is  a  bottom  plan  view,  partly  in  section  of 
part  of  the  apparatua  shown  in  Fig;  o>  and.  Fig,  a  -longitud¬ 
inal  sectional  view  of  a  modified  part  of  the  apparatus* 


Referring  more  particularly  to  FigJ*  1,  3,  3  and'  4  of 

/  ~  ' 
the  drawings,  the  preferred  embodiment  seleoted  to  illustrate  the 


invention,  oompriaee  an  elongated  still  or  owmeking  chamber  1, 
preferably  of  oyllndrloal  or  drum  type  and  having  near  the  ends 


thereof  downwardly  ii rooted  sluice-ways  3  and  4  connected  at 
their  lover  ends  to  transverse  drums  5  and  oj  of  which  the  former 


is  preferably  at  a  lower  elevation  than  the  latter*  The  drums  5 
and  6  are  o'onzleoted /together  by  a  brink  of,  tubes  7  for  completing 
the  circulating  part  of  t  h^p£«^tu^f*f  ^ 

'At  the  forward  end  of  the  drum  1  enters  a  supply  pipe 
or  oonduit  8  which  extends,  preferably,  to  ard  into  the  upper 
end  of  the  sluio e-way  3  and  having  a  ehort  discharge  end  S  ex¬ 
tending  but  a  ehort  distance  in  the  upper  end  portion  of  the 
sluio  e-way  3*  If  desired,  the  eluioe-wey  3  Bay  inolude  a  prc- 
pellor  10  driven  by  a  eultable  shaft  11  ext  or  ding  upwardly  through 


the  drum  1  and  operated  by  suitable  operating  mechanism  whereby 
the  propellor  may  meohanioally  oreete"eT circulation  through  the  ^ 
apparatus* 

From  the  upper  part  of  the  drum  1  «ind  toward  the  for¬ 
ward  and  thereof  is  connected  a  vapor’ ocnduil;  12  for  ocnducting 
off  the  vapors  or  distillates  extracted  from  the  oontente  of  the 
drum  1  during  the  operation  of  the  apparatus,, 

«£34  -  4  -  T 


Daring  the  operation  ct  distilling  or  o racking  sub- 
itaooM,  particularly  oil,  a.  resume  m  lenMuii  la  formed*  the 


eiHi  w#c ^ 

the  purpose  of  carrying  off,  the  wsalduum,  particularly  from  the 
drum  6 ,'  and,  if  desired,  from  other  points  such  as  the  rear  'end 
of  the  drun  1  and  from  the  drum  .5,  ,  the  invention  comprehends 
one  or  sore  conducting  conduits  or  ducts  Ifa  14  and  15  respective- 
2y  oonnseted  to  the  drums  5,  5  and  1  as  clearly  shown  in  Fig.  1 

y/ 

of  the  drawings.  Each  of  these  ducts  is  controlled  by  a  valve 
16,  17  or  18  and  leads  to  a  common  duct  leading  to  an  evaporat- 
ing  chamber  or  vaporizer.  30  and  being  provided  with  a  control 

If 

valve  21  as  clearly  shown  in  Fig.  1  of  the  drawings. 

'^Tha  vaporizer  is  preferably  in  the  form  of  a  hollow 
cylinder  or  drum  and  has  connected  at  one  end  thereof  a  conduit 
19  and  at  the  other  end  thereof,  at  a  low  point,  an  cutlet  con¬ 


duit  33  leading  to  a  manifold  23  to  which  axe  connected  a  plur¬ 
ality  of  conduit a  or  iucts  24  controlled  by  valves  35  and  each 
leading  to  a  settling  tank  or  receptacle  35. 

The  evaporator  shown  in  Fig.  1  has  therein  a  diaphxrt&i 
37  preferably  in  the  fora  of  a  plate  supported  within  the  vapor¬ 


izer  by  the  curved  side  wall  pert  ions  of  the  receptacle  20  and 
extends  longitudinally  therein  but  leaving  a  9tace  between  en 
end  38  thereof  e:.i  the  end  wall  29  for  the  downflow  of  material 

Cf. 

from  the  plate  or  diaphrapn  27  to  the  discharge  duct  32  as  clearly 
shown  in  Fig.  1  of  the  drawings.  At  the  upper  pert  of  the  evapor¬ 


ator  may  be  provided  a  plurality  cf  iucte  or  conduits  30  which 
extend  laterally  and  downwardly  to  a  manifold  31,  the  latter  lo¬ 
cated  laterally  adjacent  to  the  vaporizer  30  ar.d  preferably  on  the 
ease  level  thereof.  From  the  manifold,  prefsre.bly  at  one  end  there¬ 
of,  leads  a  iiacharge  conduit  32  connected  to  e.  suitable  condensing 
means  such  as  a  ceil  33.  The  latter  is  merely  shown  diagrammatic al¬ 
ly  and  la  intended  to  illustrate  any  fort  of  condensing  device. 


-  o  - 


The  Vaporiser  may  'oe  used  with  or  without  the  plate  37 
may  be  in  the  form  shown  in  Fig*  3  wherein  the  plate  37  is 
omitted,  the  remainder  of  the  structure  being  identical  with  that 


deeoribed  in  connection  ,Tlth  and  ehcwn  in  Fig*  1  of  the  drawing®. 

•For  the  purpose  of  aiding  in  efficiently  conducting  off 
the  reeidu^ftom  the  drums  6,  5  and  1,  the  inlet  ends  of  the  con¬ 
duits  13,  14  e  d  if  ere,  preferably  connected  to  collector  devices 
1  coated  in  the  lower  parts  of  said  drums*  Such  &  device  is  shown 
in  detail  in  Figs.  3  and  4  of  the  drawings.  Ir.  the  particular  de- 
vioe  shown,  which  is  in  connection  with  drum  5  but  which  may  be 
illustrative  of  the  ether  drums,  the  inlet  end  of  conduit  13  ex¬ 
tends  downwardly  with  a  throat  portion  34  connected  to  an  elongated 


passage  35  provided  with  a  plurality  of  openings  cr  perts  36  in 
the  lower  part  thereof  and  diotribvted  throughout  the  length  there¬ 
of.  These  ports  are  located  a  short  dietenoe  from  the  bottom  of 
the  drums  so  that  the  h eerier  parte  of  the  contents,  such  as  the 


re^duun^,  containing  carbon  particles,  adsorbent  pertiolee  and  ax- 
oess  oil  may  readily  find  passage  under  the  pressure  prevailing  in 
the  still,  through  the  pc.rts  33  into  th®  leasers  35  and  hence 


through  the  tlj^oat  34  ana  ii*-*o  the  duot  13.  To  aid  in^c 


lag  the  residuum  ia  the  bottom  of  the  drums,  oyer  passage  35  may 
be  located  a  hood  37  having  its  sides  resting  Jtpon  the  bottom  wall 


of  the  drum  and  provided  with  lateral  openings  38  for  the  passage 


of  the  reeiduui .from 


42 

lS  interior  of  the  drum 


the  hood  and  beneath  the  porte  35  of  the  pass 


.  into  t 
age  35  * 


the  interior  of 


Eaoh  of  the  settling  devices  cr  reoeptaolee  36  pre¬ 
ferably  of  elongated  cylindrical  or  .drum^form  Ind  provided  with  a 
plurality  of  manholes  39  and  40,  aa  at  the  ends  and  bottom  por¬ 
tions  of  the  reoeptaole  26.  It  is  to  be  understood  that  these 
manhole#  may  be  provided  at  any  desired  part  ejr  the  drum  36  and  in 
any  number  desired.  Opposite  the  discharge  end  41  of  the  duot  34 
is  looated  a  baffling  plate  43  whereby  the  :.at  ?rial  discharged 
into  the  reoeptaole  36  may  hit  the  baffle  plate  and  flow  slowly 


,XZ*> 


30 


O  K 

CD 

fxge>  ttte  vdgos  thmof  Into  the  contents  of  the  receptacle  with¬ 
out  producing  any  current*  or  eddies  In  the  contents  of  the  re¬ 
ceptacle.  At  the  other  end  of  the  receptacle  is  provided  a  dis¬ 
charge  pipe  or  duct  43  which  acts  as  *a  decanting  means  for  conduct- 
5  ing  off  the  unsettled  oil  to  a  locus  of  use.  By  baffling  the  dis¬ 
charge  of  the  material  entering  the  receptacle  26,  the  contents 
of  the  same  may  flow  very  slowly  from  one  end  of  the  receptacle 
to  the  other  end,  namely  the  decanting  end,  so  that  the  settling 
of  the  heavier  material  may  occur  during  the  slow  passage  of  the 
10  contents.  It  has  been  found  that  the  unsettled  material  or  oil  at 
the  surface  or  upper  part  of  the  receptacle  26  will  be  substan¬ 
tially  without  any  colloidal  or  suspended  particles  of  carbon, 
adsorbent  or  the  like  and  the  oil  passing  through  the  ducts  43 
is  in  condition  to  be  used  as  fuel  oil  or  the  like. 

15  In  Fig.  5  is  shown  an  alternate  construction  with  sub¬ 

stantially  corresponding  parts  to. that  shown  in  tie  figures  above 
described,  the  still  comprising  a  drum  1,  sluice-ways  3  and'4 
*  leading  into  headers  44  and  45  connected  by  a  ban]:  of  tubes  46. 

The  ducts  13,  14  and  15  are  respectively  connected  to  the  headers 
20  45,  44  and  the  drum  1  and  similarly  to  the  manner  of  connecting 

the  same  in  the  still  shown  in  Fig.  1  of  the  drawings. 

In  Figs.  6  and  7  is  shown  a  further  foro  wherein  a 
vertical  drum  47  may  correspond  to  the  drum  1  of  ;he  apparatus 
above  described,  or  a  reaction  chamber  of  a  still  in  which  the 
25  oil,  or  the  like,  may  be  previously  heated,  and  the  extraction  of 
the  distillates  may  be  effected  in  the  reaction  chamber.  A  fluid 
inlet  conduit  8  for  the  material,  such  as  the  heated  oil,  is  con¬ 
nected  thereto  to  convey  the  same  into  the  chambet,  and  the  vapors 
extracted  therein  may  be  carried  off  through  conduit  12,  similar 
to  that  of  the  forms  shown  in  Figs.  1  and  5.  A  conduit  48,  cor¬ 
responding  to  conduit  13,  of  the  form  shown  in  Fig.  1,  leads  from 
the  lo»er  part  of  the  still  47  and  is  preferably  in  the  form  of  a 
spider  49  having  curved  branches  which  are  perforated  at  the 
lower  parts  thereof  to  form  inlet  ports  50  through  which  may  past 


13' 


i  4 
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tb«  xa6idUuaL.ixoor  the  "lower-  end  portion  of  the  drum  47.  This 
•plan*  -form  of  Oetloe  in  an  alternate  of  that  shown  In  Tigs.  ^ 

and  4  of  the  drawings. 

Vhile  the  particular'  apparatus  above  described  are 

■erely  illustrative,  it  is  to  be  understood  that  the  invention 

contrabands  the  use  of  any  other  type  of  still  together  with  the 

vaporizer  with  or  without  the  settling  tank  ae  herein  described 

✓ 

and  illustrated  upon  the  drawings,  it  also  b^ingjanderetood  that 
other  forms  of  vaporizers  and  settling  devices  may  be  used. 

Xn  the  operation  of  the  device  t£e  oil  or  other  material 
Lj to  be  distilled  is  regularly  fed.  either  continuously  or  intermit- 
tentlyi^Vhrougft  Vhe-p4po  8  and  Into  the  slnl ro-wey— y.  The  pro¬ 
peller  adds  in  circulating  the^ mate rial  downwardly  in  the  sluice- 


.way  3,  through  the  drum  5,  the  tubes  7,  drum 


sluice-way  4,  into  the  drum  1,  returning  toward  the  sluice-way  3 

7/ 

The  heating  is  applied,  of  course,  to  the  tubes  7  and  other  parts 


as  is  usual  in  heating  a  still  of  this  type. 


f 


Vapors  or  distillates  will  collect 


in  the  drum  1  and  be  carried  off  through  the 
the  desired  point. 

During  the  process  of  distillation 


oil,  oar bon  is  usually  formed  and  if  not  properly  treated  will 


ordinarily  be  deposited  in  the  still  and  becd 


baked  upon  the  walls  of  the  still,  particularly  in  the  drum  6. 


6,  upwardly  in 


above  the  contents 
vapor  conduit  12  to 

particularly  with 


me  encrusted  or 


order  that  this  deposit  may  not  remain— la-  the-  still  and  ,$a_pae 
_Jveht  the  stopping,  from  time  to  time,  to  remove  this  deposit,  the 
invention  comprehends  the  idea  of  feeding  the  material  to  be  dis¬ 
tilled  regularly  and  to  conduct  off,  from  the  low  points  of  the 
wtlllt  the  residuum -gw  fast  as  it  lo  formed.  In  order  that  the 


deposit  will  not  be  formed  into  a  h^rd  material  the  oil  is  treated 
with  an  adsorbent acts  to  maintain  the  icarbon  particles  or 

carried  away  in  sue— 
of  oil,  to  the  vapor— 


an  adsort&nt^Aiefr  acts  to  maintain  the 
the  like  in  oolloldal  form  whereby  it  may  be 
pended  fora  or  the  like  with  tp.  excess  amount! 
lsing  device*  When  oil  is  bsewght  iato 


ataot-wteh  an  adsorbent 


oil,  y!4welswmorth»  Ills,  "utild  sue 


as  [  C?'/  pended*  oelioidal  and  dissolved  i«pnritlee7  suoh-as  eaalA-pag- 

\ _ 

o~  -t teles  cf-ouh»*  finely  divided  or  oolloidal  oejrbOA,  complex  tarry 

compounds  of  high  molecular  weight, dissolved  coloring  matter  as 
3  well  as  traoeejof  suspended  alkali*  aold  and  moisture*  and  also 
certain  sulphonatee  and  similar  compounds*  residual  from  certain 


oil  treatments*  All  of  these  ingredients*  in 

n  (  -  a 


tion,v 


od  fro^cdileul  Hi  ihe  lower  part- 


10 


to  he  continuously  drawn  out  through  the  duots  13  or  14  or  15* 
selectively*  Into  the  veporixing  chamber.  These  are  mapy  adsorbents 
or  adsorptive  materials  that  may  be  used  for  ijhis  purpose. 


the  present  inven- 
of  the  drums  and 


mJL  s  $  tLp 

ed  arw^fto  jTeilla^  ►:  Alumina, 


15 


alkaline  earth 
various  forms*  and 
formed  by  mixing 


30 


as 


30 


aa  those  that  may  be  ue< 

A 

bauxite*  kaolinite,  (5hina  clay,  b-ntcnite,  marneeite,  iron  oxide* 
bene  ?.eh*  bog  iron  ore,  coke,  coal,  clays.  of  yarioue  types,  par¬ 
ticularly  acid  treated  clays,  ^ulieA  earth* 
oxides*  such  as j  calc ium  oxide  or  lime  in  its 
magnesium  oxide;  and  silica-gel,  such  as  that 
sodium  silicate  and  sulphuric  aoid  and  allowing  to  rest  for  a 
given  period  to  set  into  a  homogeneous  jelly-like  mass*  whioh  is 
called  hydrogel,  and  which  is  ground,  lixiviat 
tiveted  to  form  ultremlorosccpio  pores. 

rhile  any  of  these, and  others  nc) 
as  an  adsorb  :vt,  I  prefer  to  make  use  of  lime 
or  the  like. 

^kile  the  oil  is  being  oraoked  cr  distilled,  it  it 

pr -f -table  tha.t  an  excess  amount  of  it  be  fad  into  the  still, 

/  /  .  ' 

*  ••  i  *  *  ^  *  #  T_  « 

•  hat  is,  a  'trhrght  amount  greater  than  is  neoe4eary  to  Just  supply 
the  amount  that  is  being  distilled,  cr  oraoktd  so  that  it  will 
act  as  a  flushing  medium  cr  carrier  for  the  oblloidal  of 
particles  of  oarbon  and  other  similar  materials,  so  as  to  catty 
the  same  eff  continually  from  the  drums  and  into  the  vaporising. 


ed,  dried  and  ao- 

t  namecj,  may  be  ueed 
or  fuller’s  earth 


_devlo*. 


It  will  bo  noted  that  the  dietllllng  motion  Iji  ;la  the 

£.  ^  *- 

presence  of  heat  and  under  pressure.  The  fl<f>w  of  the_  veolluuHT 
from  the  still  may  be  oontroll6d  by  the  vaiv»s  16  or  1?  or  IS, 
whichever  duct  is  selected  to  be  used,  end  the  rate  of  flow  into 
the  vaporizer  as  desired*  As  th*  residuum  passes  into  the  evapor¬ 


ator,  it  will  be  caused  to  pe.98  either  over  1;he  surface  of  the. 

walls  thereof  or  over^the  top  surface  of  the  diaphr$5n  so  as  to 

spread  wfratnnoB  into  a  large  aree  euriae^for  the 'extraction 
*  Of 

thereof  of  further  distillates.  .The  rwlduun  in  the  vaporizer 


is  subjected  to  reduced  pressure,  usually  about  atmospheric  pres¬ 
sure,  but  it  is  to  be  understood  a  greater  or  ieee  pressure  may 
be  used  so  long  as  it  is  of  ieee  pressure  than  that  used  in  the 
still.  The  effect  of  this  reduoed  pressure  is  to  oauee  the  latent 
heat  in  residuum  to  force  cut  or  extract  the  distillates  from 
the  residuum  which  will  r^ass  to  the  upper  pawt  of  the  vaporiser 


15  the  ‘j-ceiduum  whioh  will  pass  to  the  upper  part  of  the  vaporiser 
and  into  the  ducts  30  and  the  manifold  31.  The  vapors  may  then 


■^e  drawn  off  through  the  duct  32  to  the  condensing  device  3^ 

<Oava/lvupc  C~'/ 

The  reeiduue^r-.malniny, In  the  vaporizer,  which  may  be  termed  the 

<  >  <* 

secondary  or  intermediate  residuum/^ay  then  flow  slowly  through 


;he  duct  $r.  into  the  manifold  S3  and  into  any  one  of  the  settling 
e  y  -  x 


tenle  26  ae  way  have  the  conduit  24  open  thereto.  .  This,  residuum 
will  flow  slowly  into  the  chamber  26  upon  the  baffling  plat e^^Hr 
where  it  will  spread  to  the  edges  thereof  and  flow  slowly  into 
the  content e  of  th*  receptecle.  This  baffling  will  effect  suoh 
slow  movement  of  the  material  into  the  reoeptaole  that  there  will 


not  be  produced  any  currents  or  eddies  in  th^  receptacle#  The 

flow  from  one  end  to  the  cth*r  9nd  of  receptacle  26  will  be  very 

/ 

slow  such  that  all  the  suspended  particles  and  colloidal  matter 


will  have  a  ohanoe  to  settle  to  the  lower  part  cf  the  receptacle 
'and  the  unsettled  material  or  fuel  oil  will  remain  in  the  upper 
part  of  the  reoeptaole  and  be  carried  off  or  decanted  through  the 
passage  or  duct  43.  Thi*  residuum^  which  may  be  tenred  the  final,, 
residuum  jin  the  receptacle  26,  may  b#  removed,  when  euffioi«fJ^ 

.  .  i40  *  10  * 


10 


19 


39 

toe  te  ;*©vsre  m  30 

40.  This  residuum,  when  rnond,  w  be  used  as  fuel  «tcrl«l# 

briquetted  or  otherwise  used  as  a  by-product. 

•• 

The  parts  of  the-  apparatus  are  so  located  thgt  t£e 
—  I  -  • 

materials  will  travel,  after  reaching  the  evaporator,  all**? 

gravity  without  the  nsossslty  of  foros  puaye  Jtad  other  pr< 

devices.  It  will  be  understood.  If  desired,  #  'Looa* 

may  be  need  inhipto^s  ersporator  described' and  the  settling 

dsrlos.  This  process  may  bs  oarzlet  cm#  to  «y  Oegtrsil  pcmbar 

-  of  evaporators,  depending  upon  the  degree  of  gaCtraet  ion  of  dls^ 

t  tlllatee  desired. 

4‘ 

While  I  haws  herein  described  and  upon  the  dreeing# 

!  Illustrated  a  few  illustrative  embodiment#  of  the  invention,  it 
Is  to  be  understood  that  the  invention  Is  not  limited  to  the- 
.  particular  details,  constructions  end  arrangements  of  parts,  de¬ 
scribed  and  illustrated,  but  that  other  o  on  at  ructions,  arrangement# 
of  parts,  end  details  ere  comprehended  by  the  invention  without 

i 

departing  from  the  eplrit  thereof. 

Having  thus  described  my  Invention^ 
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i*  In  &  process  o\dietillation,  the  step  of  jubjeot- 
ing  the  residuum  of  distUlattV^to  reduced  preeeure  for  eepara-  ' 
-ti^h~^y~Tat ent  heat  of  distillates  from  the  pesiduun. 

lng  off  the  reel^iua^^g^irilation  i:.  colloidal  form,  and  eub- 
J  eotin£^jLbe--'tfame  to  reduoed  pressure  for  separation  of  dietlll*- 
flSSf -therefron.  % _ _ _ * 


j  5^"  ^^j>**^atlon,  the  a  tape  of  spread- 

ing  tho  over  a  surfaoe  of  large  area, 

w^ubigftttrr^Se  same  to  reduoed  pressure  for  separation  of 
‘tfstillates  therefrom, _ _ _ J _ 

%  j  **  In  a  prooaaa  of  dlatlUatlon,  (the  etep*  oi_Mp5lySg 

“  S^j^rrtr^ToZrartire 

j\+X  1  /*#  *  V- 


*  4  *•  laa  process  of  distillatioi 
adsorptive  ^S^SAt 


the  non-di at i liable  const! tu< 


condition,  and 

•»i3vc&s£RSm 


S9id  ratexi&i  litrairinll  nl  ilal 


sU 


condition,  a^e^eS^ing  Fortion  vf  .^U  notarial  holding 

0  -^r  *°rm  to  reduce!  pressure  for  separa- 

IV  fc'S^Caof  distillates  therefrom. 


In  &  procoa»  o*  diet  ilia  tion^cpat^^ously  passing 
the  material  to  be  distilled  through^^ill ,  subjecting  the  same 
to  pressure  and  heat  for  eepmtdtfnof  distillates,  continuously 

subjecting  oai£^rSeiduum  in  said  chamber  to  Teduoed  pressure  for 

*//  the separation  by  latent  heat  of  distillates  from  the  residuum 
— - — "“therein,  _ _ _ _ _ . — — 1 - 

A,  ft 

\  4  !n  a  process  of  distillation,  bonpirfi^ueiy  riTTinr 
the  material  to  be  distilled  through  as$*llj^ubjectlng  the  same 
to  pressure  and  heat  for  separatipjr^fdi  etiolates,  continuously 

tpPfiZitlh  to  an  evaporating  clumber, 
•ubjeotiag  laT^^^faS'stald  o  halt  bar  to  reduoed  preaoure  for 

the  *e*“»^°Mf*«**r b«r°f  dlatuutee  fro»'tSS.JrSiW 

thffgg^^sfet  'tittoafe^iar.  «'eo«larr-rearhran  m 

ohamber  therefrom,  \ 


■rms  '  ir  4  - pwoes#  of 


i~ot 


'  the  rr.aterii 


^Vw 

be  distil 


Qoees  of  1!itffXlatloft,  c 

4  -^C^L  Vm 

stilled  through  a  still, 


lafodslj,  passing 
5?eo  sames 


■ates,  continuously 

vaporating  chamber, 
duoed  pressure  for 

|m  ■  ■  w 

rom  the  reeidutai 

»  «.  4,  '  r 

t ed *frbn^ tbs  jr-eel^" 

' 

subjecting  the  same 
ates,  continuously 
vaporating  chamber, 
duced  pressure  for 
^Tiihg^esi  actuiir 
ates  from  said  chamb« 
onduoting  off  the 

^sso'eaA&ry^ ■^eeldwia^fronTsaid  ohamber# 


"57“  A  distillation  apparatus  comprising  a  stilly  an 
evaporator,  and  a  duct  between  said  still  and  svagttrltor  fox  oon- 
ducting  residuum  from  the  still  to  the  evaporator. 

10*  .  A  distillation  apparatus  cojjj'rising  a  still,  an 
evaporator,  a  duct  between  said  still  a*ia  evaporator  for  conduct¬ 
ing  residuum  from  the  still  to  the evaporator,  and  a  control  de¬ 
vice  in  said  duct  for  controlling  ■ the  flow  of  the  residuum  to  the 
separator.  / 

Id.  A  distillation  apparatus  comprising  a  still,  an 
evaporator,  a  duct  between  tail  still  and  evaporator  for  condost- 
lrg  residuum  from  the  still  to  the  evaporator,  said  evaporator 
having  a  means /for  the  spreading  of  the  residuum  over  a  large 
area  surface. 

13*  A  "^tlllation  apparatus  comprising  a  still,  an 
e?*£orator,  a  duct  between  eaiA^till  and  evaporator  for  conduofjp 
ing  residuum  from  the  still  to  th^vaporator,  said  evaporate* 

,M3 


vavtT.e  a  plifre  over  vbleh  the  reaid mm  flova  in  a  thin  'lta/a  m 
extended  area.  y' 

13.  A  diet illation' apparatus  comprising.*  still ,  an 


evaporator,  a  duet  between  said  etili  and  -v&porAtor  for  conduct¬ 
ing  residuum  from  the  at ill  to  tne  evaporator/  said  evaporator 
bavin-  a  plate  dividing  the  evaporator  Into/upper  and  lover 
chambers,  said  plate  ending  abort  of  one>^nd  of  the  evaporator 
for  providing  a  port  for  the  flow  cf  t/e  residuum  iz.to.  the  lover 
chamber.  / 

14.  A  distillation  apparatus  comprising  a  still,  an 
evaporator,  a  iuct  between  said/still  and  evapcratoi  for  conduct¬ 


ing  residuum  from  the  still  t6  the  evaporator,  said  evaporator 


having  a  plate  dividing  th/  evaporator  into  upper  aid  lover 
chambers,  said  plate  er.ifag  shcrt  of  one  er.d  of  the  evaporator 
for  providing  a  port  for  the  flow  cf  the  residuum  into  the  lower 
chamber,  and  a  commit  for  conducting  off  the  spent  resiluua  frosi 
•aid  lover  chamber. 

15.  /k  distillation  apparatus  comprising  a  still,  an 
evaporatorya  duct  between  said  still  and  evaporator  for  conduct¬ 


ing  reel/uum  from  the  still  to  the  evaporator,  said  evaporator 
having a  plate  dividing  the  evaporator  into  upper  aiid  lover 
o bombers,  said  plate  ending  short  of  one  end  of  the  evaporator 
Tor  providing  a  port  for  the  flov  of  the  residuum  into  the  lover 
chamber,  end  a  conduit  for  conducting  off  distillate  separated 
from  the  residuum  In  said  upper  chamber.  - 


I  C-  46.  A  method  of  treating  carbon  produced  ^dyvfS gtho 
oraoklng  operation  of  an  ell  In  a  atlU,  com£p*slng  m 

adsorptive  euhetanoe  to  the  oil  to  fopr^The  carbon  In  t  ntpftnliTil 
condition  whereby  it  may  .be  dpaffib..  off. 

HO*  A  neth^d^ofjxeating  carbon  produced  during  the 
cracking  opera^pl^n  of  an  oil  In  a  still,  comprising  adding  an 

adaorpp*fe«ihetanoe  to  the  oll'-o  ***  ^rrrhnri^f1  /  iriilnl  Til 

\  ' 

p^oondlt lorn  vhersby  it  may  " >  -jirn-n -|f  nff  . .  .  m„  1 1|  ii’fi imj^ 

141  •  '  V 


to  as  evaporating  oherftWrV  and  subjeoJJ«e  the  sere  tc  reduced 
pressure  for  separation  of  distillates  therefrom. 

^  -ig.  A  method  of  treating  carbon  produced  during  the 
cracking  operation  of  ap^l  in  a  still,  comprising  adding  an  ad- 

_i'ti  ip |iL-i , 

eorptive  eubateno^^o  the  oil  to  form  the  carbon  in  a^oejyieidal 
condition  wh*?^  it  may  be  dravlng-cff,  supplying  an  excess  of 
oil  ln^K^rtill  for  continuously  conducting  off  the  carbon  While 
be^ag formed  and  conducting  said  oar  bon  and  excsss  oil  to  an 
evaporating  chamber,  and  subjecting  the  same  to  reduoed  pressure 
for  separation  of  distillates  therefrom 


X  TJ*  In  a  method  cf  cracking  hydrocarbon  oils  in  a 

II  IS  •  y  J  y 

still,  the  etepe  of  oentinuouely  oonducpfng  eff  the  sarto^ ausid*- 
uer  formed  in  the  etlll  together  rr>Ch  an  excess  of  o11,A»  the 


^  In  a  nethodof  cracking  hydrocarbon  oils  in  a 

still,  the  etepe  o^-continuously  conducting  off  tho^erbon  resi'd- 
vasr  formed  inutile  etlll  together  with  an  excess  of  oiiytn  tbs  s» 
si4uuB^a£d  subjecting  said  conducted  material  to  reduced  pressure 
fpr"' further  separation  of  distillates  t>y* tile,  latent*  heat  in  the 


material  conducted  ofi 


Ci-  \  In  a  method  of  cracking  hydrocairbon^o&s  in  a 
still,  the  stepe  cf  regularly  aup^-yin^ jn^fajorptive  substance 
tc,  the  oil  undergoing  the  oracking  operation  for  forming  the 


n  _ _ vcertsa  residuum  tar  e 

'■‘-"sr7  f  , 

i •  **>•  conducting  off  said 


lion  for  forming  the 
♦•condition,  continuously 


conducting  cf:  saiu  regHmum  together  with  an  exoees  of  oil  to 
an  evaporating  lpe£s,  and  subjecting  the  mlxtujre  to  a  reduoed 
pressure^pw'further  separation  of  distillates  therefrom. 

a  method  of  oracking  oils,  the  step  of  separating 


r  *  u  a  c*MW»a  or  omening  oils 

£§'<iietiilatsa  from  the  uncracksd  mixture  cf  h 


oil. 


carbon  and 


H^vT'Twt' 


Its  sub 


■«  «sd  raacvlnp-  aal^>e*iihu»  under  pressure,  and  subj  eoting  the  same 
to  aj^cfcdSedpressure  for  extraction  of  list  112 

^  The  prooees  of  removing  from  a  cracking  e/ill  an.l 

under  pressure  the  careen  produced  lurin',  the  crackin^cperation 
together  with  residual  oils  and  uncracked  or  insufficiently 
cracked  oils,  and  separating  distillates  from  «|&i ^/mixture  at  or 
near  ataoepherio  pressure* 


*  Vs 


In  a  method  of  oraoking  oils  iryfa  still,  the  stepa 


of  feedimga  quantity  of  an  adsorptive/substancs  ifrith  the  oil 

into  the  atill  to  change  the  character  of  t/e  carbon  produced 
whereby  it  may  flow  off  with  excess  ell,  continuously  or  inter¬ 
mittently  removing  the  car'ccn  thus  formed  together  with  excess 
oil  from  the  still  while  under  pressure/,  and  separating  distil¬ 
lates  from  said  mixture  of  carbon,  excess  oil  and  adsorptive  sub- 


comprising  feeding  an  exoess  of  a/il  into  the  ejfcil*,  and  removing 


stance  under  reduced  pressure. 

^^,$6*  A  process  of  ellaixyting  c arbc^ftrcm^rac king  stillp. 


# 

jc 


U*s 


said  carboy 


>1?  fren^f^©  ’  s«  111^1^  arluB^inr 


g  and  r 


L 


‘he  excess  oil  during  the  cracking  operation  ehd  under  pressure^ 


o 

f. 


&  \ 


l*  A  process  o y  eliminating  carbon 


comprising  feeding  an  exoess  c f  oil  into  the  still,  and  removing 


LI*.  1 
leasing  action  of 


from  cracking  still#! 


said  carbon  from  the  a  Vi  11  by  a  flushing  and  r 


eleasing  actios  of 


the  excess  oil  during  the  cracking  operation  and  under  pressure, 
and  subjecting  the/rei eased  mixture  of  cil  and 
pressure  for  effecting  separation  of 


carbon  to  reduoed 
therefrom* 

:jklr.r  oils  and  the 

Uks,  comprising  oontix.ucu*iy  fetdiu,  the  oil  (through  the  crack- 


JOo***/ £roc®9®  cf  distilling  or  crec|i 


,  ing  means' during  the  crackiro  operation  ^kereby^tie  unoraeked 
^rsr^f  is-  withdrawn  without  deposit  or  residuum  in  the  cracking 

A  process  of  continuous  distillation,  comprising 

\  ” 

feeding  the  dletilla'ole  material  continuously  into  through 
,  a  still,  simultaneously  supply  An-  an  adsorptive  substance  to  tjj^- 

I-'*  •'  >45,. 


material  for  r 


the  un distilled  residuum  in'  a'  fluids! 


•Tate  whereby  it  nay  be  continuously  drum 'off,  and 


-i-rr.t  inucusly  ir  awing  off  said  residuum# 


- - A.  •  •  — - 

\  A  process  of  cracking  oil,  coaj 


continuously 


feeding  oil  through  a  still  at  a  grejttefrate  than  the  same  uj 


be  cracked,  euFPiying^an 

/•  /  '  ^ 

^■/ev4/S#vte  " 

ac!  ‘ 


substanc ^ddring  the  cracking 


tier,  to  a  in  eolieldal  fora  whereby  it  may 

be^patfSu ously  and  readily  carried  off  by  th«>  outflowin^exoeee 
oil  wit  bout  deposit  in  the  cracking  still# 


4'  . 


.^.£3  «i#  A  process  of  cracking  oil,  comprising  continuously. 


same  may 


feeding  oil  through  a  still  at  a  greater  rate 
.  .  ,  •  V*  •4CwJ >****»£ 

be  cracked,  supplying  an  adjerptive  substance,  during  the  cracking 


cL*-*,e!  action  :o  maintain 

he  continuously  and  readily  carried  off  by  th; 
oil  without  deposit  ^n  the  cracking  still. 


0. — 


hs  vi»arbtr.  i..  w^llildal  form  /hereby  it  may 

'  *  ^ 

outflowing;  excess 

conducting  the 

o  an  evaporator 


oil- ond  carioi-.  restrue  from  the  still 


than 


fuTtl*.*?  0'»00i 


-  C.I.L. 


.<  a- 

I.  ts 

«« t> 


v^^-b£.  A  process  of  cracking, 611,  comprising  continuously 

feeding  oil  through  &  still  at  a  greater  rata  than  the  same  may 

be  cracked,  supplying  an  adsorptive  substance  during  the  oraoking 

action  to  maintain  the^q arson  h4.  gellei.u.1  fo3*m  ^hereby  it  may 

be  continuously  and  readily  o4rried  off  by  tho  outflowin^exceee 

oil  without  deposit  in  the/orackiiw  still,  oondu£tingt5^a»ese 

id  if.  /*,•*  ^ 

Zorn  the  etlU  to  an  evaporator  —  ~ ~ 


. ,  .  .  »; 
oix  and  caroon- 


-H«4o  /wd 


»f 


_^orackir,T  of  the  esoee^ oAlfr  and  conducting  the  res 


/+*  O  •  ■  ’  y 

.  d. - 

6V3i.urjT.ot  tc 


>  W 


:o  a  ost/-in^  .eceptacie 

,c  a*«i  fuel  oil#  / 

/ 


r^jT^ls  ^ieparation  © 


6  -95#  /A  process  of  cracking  oil,  oomprleing  continuously 

i'*  /  I 

feeding  cIjL  through  a  still  &t  a  greater  rate  than  the 


ce  crac/. 

/ 


*«l 

k«\L,  SU 


ney 


supplying  to  adsorptive  substance  during  the. cracking 


j"  lactic/  :o  r-sdntain  th^osrhen.  lr.  nrhleldal  form  whereby  it  may  • 
continuously  and  readily  carried  off  by  the  outflowing  --see 


<■.  r- 

•jft 

-j 


.  •  O' 
t- 

•*  t> 


r.  r.- 


,  ^V.  -  ~  -C«- 

■f  cl*  a  n.i,  careen 


4ft  fclfe  orftMclag  still,  convict  it.  g  tke^ekoess 


4  •  ^ 

TL«_ 

?  i  •— 


•V  (> 

*k  rf' 
•  *  */ 


•  **^ 


<-•  i 'inf- from  the  still  to  an  evaporator 
cracking  of  tbs  oxeegg-oll,  concCciltg^^^M®^ 


Turtirer 


^  evaporator  to  a  settling  receptacle  for  the  a apart 


■  »  a  4  j 

of^oerfeoa 


and  fuel  oil,  and  daoantlng  the  fuel  oil  from  said' receptacle* 


a  , 


I 

In  a  proceee  cf  distilling,  comprising  continuous- 

till  daring  the 


ly  running  the  distillable  material  through 

distilling  action  thereof, "co^tiimously 

*.  -■•■__  •  •  ct* 

adid  still  into  an  evaporating  device. 

ea  la-teat 


eepaxatlon  of  auxiliary  disti 

fltsn  <*h«4v  «“  <-  , 

i,  contiguously  running  the 


ted  pressure  for 
feet  la  the  reoid- 
froa  said 


evaporating  device  into  a  settling  device  for  ‘fhe  separation  of 
a  final  real  dime  froa  the  into^g'.calatg-y 


In  a  proceee  it  distilling,  coaprieing  continuous- 
ly  running  the  diatillable/naterial  through  a  still  during  the 
distilling  action  thereof,  continuou3*y  ranml  r.g^wc  reeiduua  erf 
said  still  into  an  ev^/orating  device  under  reduced  pressure  for 

y  dieti Hates  cy^xateiit  leair'Ili'  IhB  resld- 


Awi. 

separation  of  auxi. 


uua>  coa^inucusly 

evaporating  dev^e  into  a  settling  device  for. the  separation  of 

a  final  reel  . 

the  remain 


ning  tog,  P.ile-.'.edici  itiyliuijjs  from  said 

•ii 

L fr  c sPThe  lat  syp.e-ilatc  reeidu'ja,.  and  decant  ins- 

cr/y^  I 

fr  cr  unsettled  part  cf  t.-.e  r  eol  duma- run  to  the  set 


settling 


^36*  In  a  devios  of  the  character  disclosed,  an  elongated 


provided  with  an  inlet  and  cutlet  at  opposite  ends 

ef  4*  V  a  * 


;her< 


of  and  taka  off  pjyrte^at  the  upper  part  ^thereof,  a  collecting 


manifold  along  side  of  the  chamber,  ducts  from 
manifold,  and  a  discharge  conduit  connected  to 

a  condensing  means.  _ 1 _ 


the  ports  to  the 
the  manifold  and  to 


OA 


k.a  device  of  the  character  dikslceed,  an  elon¬ 
gated  chamber  provided  with  an  inlet  and  outle|fc  at  opposite  ends 
thereof,  a  baffle  op^Tite  the-  discharge  of  th< 
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Office  Action  Dec.  11,  1924  Page  No.  2. 

154  UNITED  STATES  PATENT  OFFICE 

Washington 

Wallace  R.  Lane,  Dec.  11, 1924 

Marquette  Bldg., 

Chicago,  Ills. 

Please  find  below  a  communication  from  the  Examiner  in 
charge  of  the  application  of  Ulysses  S.  Jenkins,  filed  June 
30, 1924,  Serial  #723,144.  Means  and  methods  of  distilling. 

THOMAS  E.  ROBERTSON, 
Commissioner  of  Patents. 

Examined. 

Page  5,  line  19,  correct  “diaphragm”.  The  disclosure 
relative  to  the  use  of  an  adsorbent  medium  is  unsatisfac¬ 
tory.  It  is  not  understood  how  the  adsorbent  can  maintain 
the  carbon  in  colloidal  form,  as  stated  in  last  paragraph 
page  8.  The  disclosure  is  apparently  contradictory,  since 
in  lines  1-10,  page  9,  it  is  stated  that  when  oil  is  brought  into 
contact  with  an  adsorbent,  colloidal  impurities  are  removed 
and  “caused  to  collect  in  the  lower  part  of  the  drums”. 
How  is  this  statement  reconciled  with  that  in  lines  31-35, 
page  8  which  state  that  the  adsorbent  maintains  the  car¬ 
bon  particles  in  colloidal  form  and  in  suspension! 

Where  and  how  is  the  adsorbent  introduced  into  the  sys¬ 
tem. 

Claims  4,  16,  17,  18,  21,  22,  23,  25,  29,  30,  31,  32  and  33 
are  rejected  for  lack  of  sufficient  and  satisfactory  disclosure 
relative  to  the  action  and  method  of  introducing  the  ad¬ 
sorbent  substance. 

Claims  4, 16, 17, 18, 21, 23, 29,  30, 31,  32  and  33  are  further 
rejected  as  inaccurate,  so  far  as  at  present  understood,  in 
reciting  that  the  adsorptive  substance  acts  “to  form  the 
carbon  in  a  colloidal  condition”,  or  other  equivalent  expres¬ 
sions. 

Claims  16,  17,  18  are  rejected  as  inapt  in  the  expression 
“whereby  it  may  be  drawing  off”. 

155  The  following  art  is  cited: 
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Clark 

1,410,797 

Mar.  28,  1922 

196/48 

Pyzel 

1,506,444 

filed  May  18,  1921  196/47 

Muehl 

1,485,565 

Mar.  4,  1924 

196/48 

Warren 

1,110,361 

Sept.  15,  1914 

196/128 

Poliak 

1,254,271 

Jan.  22,  1918 

<< 

George 

1,420,832 

June  27,  1922 

196/69 

Coast 

1,291,414 

Jan.  14,  1919 

u 

u 

1,349,815 

Aug.  17,  1920 

u 

Trumble 

996,736 

July  4,  1911 

196/128 

u 

1,281,884 

Oct.  15,  1918 

196/69 

Dubbs 

1,411,961 

Apr.  4,  1922 

196/59 

Dunham 

1,003,040 

Sept.  12,  1911 

196/128 

Glossop  (British) 

184,242 

complete  accepted 
Aug.  2,  1922 

196/128 1  sht. 

Claims  1,  2,  5,  6,  7,  8,  9  and  10  are  rejected  on  either 
Clark,  Pyzel  or  Muehl  cited.  Note  lines  106  et  seq.  page 
2  of  Clark;  lines  38-52,  page  2  and  line  130,  page  1  and 
lines  1-34,  page  3  of  Muelil.  Note  the  claim  in  the  Pyzel 
patent. 

Claims  3,  11  and  12  are  rejected  on  Pyzel  cited. 

Claims  13,  14  and  15  are  rejected  on  Pyzel  who  shows  a 
cone  shaped  baffle  26  in  the  evaporator  25,  in  view  of 
either  Glossop,  Warren  or  Poliak  each  of  which  shows  an 
inclined  plate  in  the  evaporator,  said  plate  being  short  of 
one  end  of  the  evaporator. 

Claims  19,  20,  22,  24,  26,  27  and  28  are  rejected  on  either 
Clark,  Pyzel  or  Muehl. 

Claims  34,  35  and  38  are  rejected  on  either  Clark,  Pyzel 
or  Muehl  in  view  of  the  carbon  settling  devices  attached 
to  the  evaporating  chambers  in  either  George,  Coast, 
1,291,414,  Trumble,  1,281,884  or  Dubbs.  Note  element  K 
of  George,  tanks  1,  2,  3  and  4  of  Dubbs,  element  13  of 
Coast,  and  element  3,  figure  2  of  Trumble  1,281,884. 

Claims  36  and  37  are  rejected  as  without  invention 
over  either  of  the  Trumble  patents  cited.  Note  chamber  2 
in  Trumble  1,281,884  and  chamber  1  in  Trumble  996,736. 

Claim  36,  line  3,  “parts”  should  apparently  be — ports. — 

Claim  39  is  rejected  on  either  Clark,  Pyzel  or  Meuhl 
in  view  of  the  settling  receptacle  3  of  Trumble  1,281,884, 
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in  which  note  baffles  32,  figure  4.  Claim  40  is  rejected  on 
either  Dunham  1,349,815.  Note  pipe  4  in  Dunham  and  pipe 
9  in  Coast.  No  ref.  have  been  found  against  claims  41 
and  42. 

W.  W.  HOLMES, 
Examiner . 


Amendment  Filed  Dec.  10,  1925  Paper  No.  3. 

156  IN  THE  UNITED  STATES  PATENT  OFFICE 


(Filed  Dec.  10,  1925.) 


In  re  application  of  Ulys¬ 
ses  S.  Jenkins,  Serial  No. 


723,144,  Filed  June  30, 


1924,  Div.  31,  Room  314. 


Means  and  Methods  of  Distillin 


Amendment. 

Dec.  7, 1925 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

In  response  to  the  Office  Action  of  Dec.  11,  1924,  in  the 
above  entitled  application,  applicant  amends  as  follows : 

Page  5  of  the  specification,  line  19,  change  “diaphram” 
to  diaphragm. 

Page  8,  line  11,  after  “fed”  insert  together  with  the  de¬ 
sired  amount  of  adsorptive  substance  and  the  like,  line  34, 
change  “brought  into  contact  with”  to  treated  in  the  pres¬ 
ence  of. 

Page  9,  line  1,  change  “there  is  removed  from  the  oil, 
petroleum  or  the  like,  solid  sus-”  to  or  adsorptive  substance, 
the  latter  will  act  upon  or  in  connection  with  the  impur¬ 
ities  in  the  oil  or  petroleum  or  the  like,  and  particularly 
upon  or  in  connection  with  the  carbon  freed  in  the  treat¬ 
ment  of  the  contents  of  the  still.  The  eocact  theory  of  the 
action  or  the  like  is  not  ascertained,  but  apparently  the 
particles  or  the  like  are  attracted  to  and  acted  upon  or  in 
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connection  with  the  'particles  of  the  adsorbent  such  that 
the  particles  appear  to  be  held  in  a  peculiar  mode  of  sus¬ 
pension,  or,  as  is  generally  expressed  in  this  art,  in  colloidal 
form  or  condition,  the  adsorbent  particles  apparently  act¬ 
ing  as  centers  or  nuclei  and  the  other  particles,  such  as  the 
carbon  particles,  being  held  as  nebulae  about  the  nuclei, 
cmd  such  that  the  formation  of  hard,  graphitic  or 
157  crystalline  carbon,  as  has  always  occurred  hereto¬ 
fore,  is  prevented.  The  carbon  particles  and  the 
impurities  present  in  the  contents,  appear  to  be  held  in  a 
sort  of  suspended  state  and  may  be  drawn  off  or  flowed 
from  the  still  to  remove  such  particles  at  a  sufficient  rate 
to  prevent  the  accumulation  of  the  same.  This  state  or 
condition  exists  whether  the  particles  be  in  thick  or  thin 
layers  or  regions  or  zones,  whether  the  same  tends  to  settle 
toward  the  lower  parts  of  the  still  and  also  whether  the 
lower  region  be  thicker  or  more  dense  than  the  upper  re¬ 
gion  of  the  contents.  Thus  the  removal  or  flowing  off  of 
this  material  is  easily  effected.  The  impurities  that  may 
be  acted  upon  by  the  adsorbent  also  may  be  such  as. 

Same  page,  cancel  line  2,  and  in  line  3,  cancel  “tides  of 
coke,”. 

Please  cancel  claim  1  and  renumber  claims  2,  3,  4,  5,  6, 
7  and  8  as  claims  1,  2,  3,  4,  5,  6  and  7  respectively. 

Please  cancel  claims  9,  10,  11,  12,  13,  14  and  15  and  re¬ 
number  claims  16  to  39  inclusive  as  claims  8  to  31  inclu¬ 
sive  and  respectively. 

Please  cancel  claim  40  and  renumber  claims  41  and  42  as 
claims  32  and  33. 

Present  claim  8,  line  4,  change  “drawing”  to  drawn. 

Present  claim  28,  line  3,  change  “parts”  to  ports. 

Present  claim  1,  line  1,  after  “of”  (second  occurrence) 
insert  treating  distillable  substances  with  an  adsorptive. 

Present  claim  4,  line  4,  after  “still,”  insert  supplying  an 
adsorptive  to  said  material. 

Present  claim  6,  line  2,  after  “still,”  insert  supplying  an 
adsorptive  to  said  material. 
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REMARKS. 

There  was  and  there  is  no  inconsistency  between  lines 
31-34  on  page  8  and  lines  1-10  on  page  9  of  the  specification. 
To  say  that  the  particles  are  in  suspension  does  not  mean 
that  they  must  be  in  homogeneous  suspended  condi- 
158  tion  throughout  the  mass.  The  suspended  particles 
may  collect  in  varying  densities  in  the  upper  and 
lower  regions  of  the  contents  of  the  still.  The  mass  is  in 
a  sort  of  fluid  or  fluidal  condition,  whether  it  be  thick  or 
thin  at  different  parts  or  different  regions,  and  inasmuch  as 
there  is  a  continual  flow  or  circulation,  the  collected  sus¬ 
pended  matter  is  continuously  moving  and  is  drawn  off 
continually  with  some  excess  oil  as  well  as  the  other  sub¬ 
stances  acted  upon  by  the  adsorbent  and  the  adsorbent 
itself. 

The  nature  of  the  carbon  and  the  other  substances  after 
or  during  the  action  of  the  adsorbent  appears  to  be  that  of 
a  colloid  and  also  that  of  suspended  particles.  The  theory 
of  adsorption  has  not  been  fully  explained.  Explanation 
of  such  a  theory  is  not  required  as  a  condition  precedent 
to  the  obtaining  of  a  patent  and  the  Examiner  is  therefore 
requested,  on  this  point,  to  withdraw  his  requirement.  Ap¬ 
plicant  has  already  clearly  disclosed  the  structure  and  the 
process  steps,  and  has  described  the  apparent  charac¬ 
teristics  of  the  mass  of  contents  being  treated  and  that  is 
all  that  is  required. 

The  term  colloidal  is  used  in  the  sense  indicating  the 
condition  of  the  free  carbon  particles  when  not  formed  in 
a  hard,  graphitic  or  crystalline  mass  but  is  mobile  and  in  a 
more  or  less  fluidal  condition  or  in  a  sort  of  suspended 
state  or  condition,  as  now  set  forth  in  page  9  of  the  specifi¬ 
cation,  such  that  the  particles  may  be  drawn  off  or  flowed 
from  the  still.  It  also  is  intended  to  include  the  condition 
of  the  carbon  which  appears  to  be  that  of  nebulae  about 
adsorbent  neuclei  such  that  the  caking  or  forming  of  hard 
graphitic  or  crystalline  carbon,  is  prevented  and  the  mass 
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or  content  is  maintained  in  a  sort  of  mobile  viscous  mass 
some  what  resembling  a  jelly  or  gelatinoid.  The  term  is 
also  used  to  describe  a  mass  of  powdered  coal  or  lignite 
coal  mixed  with  oil  for  use  as  a  fuel,  the  mass  being  like 
a  viscous  liquid  and  somewhat  resembling  a  jelly 
159  mass  or  gelatinoid.  The  term  is  also  used  in  this  art 
and  also  commercially  to  mean  no  particular  rigid 
form  as  distinguished  from  hard,  graphitic  or  crystalline 
forms  of  substances,  such  as  that  formed  upon  the  walls 
of  stills  heretofore. 

The  Examiner’s  attention  is  also  directed  to  line  3  on 
page  3  of  patent  Xo.  1,282,906,  granted  Oct.  29,  1918  to  G. 
Mersereau. 

The  adsorptive  or  adsorbent  enters  with  the  oil  supplied 
through  the  supply  pipe  8. 

With  the  above  amendments  and  explanations  it  is  un¬ 
derstood  that  present  claims  3,  8,  9,  10,  13,  15,  17,  21,  22, 
23,  24  and  25  (former  claims  4,  16,  17,  18,  21,  23,  25,  29,  30, 
31,  32  and  33)  stand  allowed. 

Regarding  the  patents  to  Muehl  and  Pyzel,  the  applicant 
completed  and  operated  his  invention  prior  to  the  filing 
dates  of  the  applications  upon  w’hich  these  patents  issued, 
and  an  affidavit  under  Rule  75  with  photographs  of  such  an 
apparatus  so  completed  and  operated,  are  submitted  here¬ 
with  to  overcome  these  references,  irrespective  of  the  ques¬ 
tion  of  the  lack  of  pertinency  of  the  same.  This  leaves  only 
the  patent  to  Clark  to  consider  in  connection  with  present 
claims  1,  4,  5,  6,  7,  11, 12, 14, 16,  18,  19  and  20. 

Clark  does  not  disclose  the  idea  of  treating  a  distillable 
substance  with  an  adsorptive  together  with  the  steps  of 
conducting  off  the  residuum  in  colloidal  form  and  subject¬ 
ing  to  reduced  pressure,  as  set  forth  in  present  claim  1 
(former  claim  2),  this  combination  of  steps  being  new  and 
producing  a  new  result.  The  allowance  of  this  claim  is 
therefore  in  order. 
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Present  claim  2,  former  claim  3,  should  now  be  allowed 
in  view  of  the  overcoming  of  the  patent  to  Pyzel  under 
Rule  75. 

Present  claims  4  and  6,  former  claims  5  and  7,  combine 
several  steps,  including  that  of  supplying  an  adsorptive 
to  the  material  passing  through  the  still,  which  combina¬ 
tion  is  new  and  not  disclosed  in  the  patent  to  Clark.  Allow¬ 
ance  of  these  claims  is  therefore  requested. 

160  Present  claims  5  and  7,  former  claims  6  and  8, 
include  in  combination  the  step  of  continuously  with¬ 
drawing  the  secondary  residuum  which  is  not  a  part  of  the 
disclosure  of  the  Clark  patent.  Allowance  of  these  claims 
should  therefore  be  accorded.. 

Present  claims  11  and  12,  former  claims  19  and  20,  in¬ 
clude  the  idea  of  using  an  excess  of  oil  for  conducting  off 
the  carbon  residuum  or  mass  in  the  still,  which  is  not  a 
part  of  the  Clark  disclosure.  The  Clark  patent  goes  no 
further  than  to  supply  incoming  material  at  a  rate  to  main¬ 
tain  a  constant  level  in  the  still  and  to  only  compensate 
for  the  amount  distilled  and  removed  as  a  residue  only, 
but  not  the  idea  of  an  excess  of  oil  to  act  as  a  carrier  for 
the  residue.  These  claims  should  therefore  be  allowed. 

Present  claim  13,  former  claim  21,  also  is  subject  to  the 
same  remarks  as  made  above  under  present  claims  11  and 
12  further  including  the  steps  of  supplying  an  adsorptive 
to  the  oil  undergoing  cracking  to  form  the  colloidal  con¬ 
dition,  all  of  which  is  not  disclosed  in  the  Clark  patent. 
This  claim  should  therefore  be  allowed. 

Present  claim  14,  former  claim  22,  calls  for  the  step  of 
separating  distillates  from  an  uncracted  mixture  of  heavy 
residual  oil,  carbon  and  adsorptive  substances.  There  is 
no  disclosure  of  this  in  Clark.  The  latter  feeds  the  tar  only 
to  a  tar  still  which  is  heated  to  effect  a  distillation  of  the 
tar  and  not  of  an  uncracked  mixture.  Allowance  of  this 
claim  is  therefore  requested. 
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The  remarks  made  above  under  present  claim  14,  also  ap¬ 
ply  to  present  claim  16,  former  claim  24,  and  allowance  of 
this  claim  is  requested. 

The  remarks  made  above  under  present  claims  11,  12 
and  13,  also  apply  to  present  claim  17,  former  claim  25, 
and  therefore  this  claim  should  also  be  allowed. 

Present  claims  18  and  19,  former  claims  26  and 
161  27,  cover  the  idea  of  suppyling  or  feeding  excess 

oil  into  the  still  for  the  removing  and  flushing  of  the 
carbon  or  residuum  during  the  cracking  operation,  which 
is  not  a  part  of  the  Clark  disclosure.  See  also  the  remarks 
made  above  under  present  claims  11  and  12. 

The  remarks  made  above  under  present  claims  11, 12  and 
14  also  apply  to  present  claim  20  which  was  formerly  claim 
28.  Allowance  of  this  claim  should  also  be  granted. 

Present  claims  26,  27  and  30,  former  claims  34,  35  and 
36,  call  for  new  combinations  not  disclosed  in  any  prior 
patent.  Clark  fails  to  show  any  settling  means  in  connec¬ 
tion  with  or  combined  with  the  apparatus  disclosed,  and 
the  attempt  to  combine  the  structures  of  George,  Coast, 
Trumbull  or  Dubbs,  is  contrary  to  the  rule  of  substitution 
of  equivalents.  Clark  also  fails  to  disclose  the  idea  of 
continuously  running  the  intermediate  residuum  of  the 
evaporator  to  a  settling  tank,  and  also  the  idea  of  decant¬ 
ing  from  a  settling  tank,  as  called  for  in  these  claims. 
Allowance  of  these  claims  is  therefore  requested. 

Present  claims  28  and  29,  former  claims  36  and  37,  call 
for  particular  structural  combinations  not  disclosed  in 
either  patent  to  Truinble.  The  mere  showing  of  a  chamber 
with  spreaders  does  not  meet  these  claims.  They  do  not 
disclose  the  particular  take-off  called  for,  nor  the  collecting 
manifold,  as  set  forth;  nor  ducts  from  the  ports  claimed; 
nor  a  discharge  connected  to  a  manifold  as  claimed;  nor 
a  baffle  opposite  the  discharge  as  and  for  the  purposes  set 
forth,  in  these  claims.  Allowance  of  these  claims  is  there¬ 
fore  requested. 
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Tlie  remarks  made  above  under  present  claims  26,  27  and 
30,  also  apply  to  present  claim  31,  former  claim  39,  and 
allowance  of  this  claim  is  therefore  requested. 

Present  claims  32  and  33,  former  claims  41  and  42,  stand 
allowed. 

With  the  above  explanations,  changes  and  point- 
162  ing  out  of  distinctions  of  the  patentable  features,  it 
is  submitted  that  this  application  is  now  in  condition 
to  be  passed  to  issue  and  an  early  action  to  that  end  is  re¬ 
quested. 

Respectfully  submitted, 

LLB  :LW  WALLACE  R.  LANE. 


Supplemental  Amendment  Filed  Dec.  14,  1925  Paper  No.  4. 

168  IN  THE  UNITED  STATES  PATENT  OFFICE 

(Filed  Dec  14  1925) 


In  re  application  of*) 
Ulysses  S.  Jenkins, 
Serial  No.  723,  144, 
Filed  June  30,  1924, 
Div.  31,  Room  314. 


>  Means  and  Methods  of  Distilling 


Supplemental  Amendment. 


Dec.  9, 1925. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Supplemental  to  our  amendment  dated  December  7, 1925, 
in  response  to  the  Office  Action  of  December  11,  1924,  on 
page  2  of  that  amendment,  change  lines  24  and  25  to  read 
as  follows:  insert  treating  distillable  substances  with  an 
adsorptive. 

Present  claim  4,  line  2,  after  “still”  insert  supplying. 
Respectfully  submitted, 

WALLACE  R,  LANE. 


LLB  :LW 


110 


Office  Action  February  20,  1926  Paper  No.  5. 

169  UNITED  STATES  PATENT  OFFICE 

"Washington  Feb  20  1926 

Please  find  below  a  communication  from  the  Examiner  in 
charge  of  this  application 

THOMAS  E.  ROBERTSON, 
Commissioner  of  Patents . 

Applicant:  U.  S.  Jenkins, 

ffpi*  72^  144. 

Wallace  R.  Lane,  Filed  ’  June  30,  1924 

Marquette  Building,  For  Means  and  Methods  of 

,  Chicago,  Ills.  Distilling. 

Amendment  of  December  10,  1925  and  supplemental 

amendment  of  December  12,  1925  have  been  entered. 
References  added  to  the  record: 

Hansen  1,215,526  Feb.  13, 1917  196/55 

Leslie  et  d,  1,337,523  Apl.  20, 1920  196/79 

In  regard  to  the  affidavit  under  rule  75,  attention  is  called 
to  lines  3  and  4  of  Rule  75  which  provide  that  the  reference 
must  not  claim  the  rejected  invention.  It  will  be  noted  that 
the  claim  of  the  Pyzel  patent  includes  the  steps  of  claim  2 
of  this  application.  In  conformity  with  the  spirit  of  Rule 
75,  therefore,  the  affidavit  is  not  considered  sufficient  to 
overcome  the  Pyzel  reference.  Should  claims  of  the  scope 
of  claim  2  later  prove  allowable,  applicant’s  recourse 
should  be  procedure  outlined  in  ex  parte  Card  &  Card  1904 
CD.  383. 

Claim  2  is  rejected  on  Pyzel  and  is  further  rejected  on 
Clark  in  view  of  the  step  of  spreading  the  material  to  be 
distilled  over  a  large  surface  area  in  the  Trumble  patents 
or  Warren  of  record. 

Claim  4,  as  amended  in  line  4,  by  amendment  of  Decem¬ 
ber  10,  1925,  does  not  make  sense.  Nor  does  the  sup¬ 
plemental  amendment  to  line  2  of  this  claim  by  letter  of 
December  12,  1925  fit  in  with  the  context 
Claim  4  is  rejected  as  indefinite. 

Claims  5,  7,  11,  12,  16,  18,  19,  20  are  rejected  on  Clark 
of  record,  or  Pyzel. 


Ill 


Claim  20  is  so  broad  as  to  be  further  rejectable  on  Trum¬ 
bull  1,281,884  of  record.  Note  lines  100-105  page  1  of  Trum¬ 
bull. 

170  The  point  made  by  applicant  in  the  second  para¬ 
graph  of  page  2  of  his  remarks  relative  to  the  Clark 
patent  is  not  believed  well  taken.  In  lines  75-105  page  2 
Clark  clearly  states  that  each  still  is  fed  210  gallons  more 
per  hour  than  it  is  producing  as  distillate,  and  the  amount 
of  tar  will  therefore  flow  continuously  from  each  still.  It 
is  obvious  that  the  excess  of  210  gallons  must  act  as  a 
“carrier  for  the  residue”  since  Clark  states  in  lines  37-46 
page  1  and  lines  26-35  page  3  that  by  the  described  method 
of  operation  the  length  of  the  run  is  materially  prolonged. 
Since  it  is  chiefly,  if  not  solely,  the  accumulation  of  carbon 
which  shortens  the  period  at  which  a  cracking  still  can 
operate,  it  is  evident  that  the  excess  oil  withdrawn  in  the 
Clark  process  must  carry  with  it  a  large  amount  of  the  car¬ 
bonaceous  residue. 

Applicant's  objection  that  Clark  does  not  disclose  with¬ 
drawing  “secondary  residium”  is  not  believed  well  found¬ 
ed.  The  materialwithdrawn  through  pipe  32  (see  lines  9-11 
page  2)  of  Clark  corresponds  to  applicant’s  “secondary 
residium”  Note  from  lines  113-116  page  2  of  Clark  that 
the  tar  still  29  does  not  have  to  be  heated,  the  residual  heat 
of  the  oil  alone  being  sufficient  for  distillation. 

Claims  6,  14  and  17  are  rejected  on  Clark  of  record  in 
view  of  the  use  of  adsorptive  materials  in  the  stills  in 
either  Hansen  or  Leslie  cited. 

Claims  26  and  27  are  rejected  as  a  mere  aggregation  of  a 
cracking  process  with  exaporation  of  residues  at  reduced 
pressure,  and  a  method  of  settling  or  decanting  residuum. 

Claims  26  and  27  are  rejected  on  Clark  in  view  of  the  step 
of  settling  carbon  and  other  solids  from  residuum,  in 
chamber  13  of  Coast  1,291,414,  or  chamber  3  of  Trumble 
1,281,884,  both  of  record.  Note  Rive  v.  Burtet  et  al.,  1880 
CD.  page  119. 
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The  rejection  of  record  of  claim  28  on  Trumbull  1,281,884 
is  repeated.  Trumble  shows  an  elongated  chamber 

171  2,  with  inlet  and  outlet  at  opposite  ends.  A  plurality 
of  take  off  ports  26  (figure  3)  are  provided  which 

are  connected  to  a  collecting  manifold  45  along  side  of  the 
chamber.  Said  conduit  is  connected  with  a  condenser  47. 

The  rejection  of  record  of  claim  29  is  repeated. 

Claims  30  and  31  are  rejected  as  an  aggregation  of  a 
cracking  and  evaporating  means  with  a  settling  means. 

Claim  30  is  rejected  on  Clark  of  record  in  view  of  the 
settling  receptacle  13  of  Coast  1,291,414  or  3  of  Trumble 
1,281,884  of  record. 

Claim  31  is  rejected  on  Clark  in  view  of  separator  3  of 
Trumble  1,281,884. 

So  far  as  at  present  advised,  claims  32  and  33  may  be 
allowed. 

Claim  1  is  rejected  as  inaccurate  in  reciting,  line  2,  that 
the  residuum  of  distillation  is  in  colloidal  form.  Residuum 
is  a  broad  term  which  includes  both  the  residual  oil  and  the 
carbonaceous  particles  and  foreign  matter  contained  there¬ 
in.  It  is  obvious  that  the  oil  itself  is  not  in  colloidal  form. 

Claims  9  and  10  are  rejected  as  inaccurate  in  the  phrase 
“whereby  it  may  be  drawing  off”. 

Claims  13,  20  and  21  are  rejected  as  alternative  in  scope 
in  the  phrase  “colloidal  or  friable”  “distilling  or  crack¬ 
ing”  “fluidal  or  colloidal” 

It  is  not  believed  that  further  cracking  would  take  place 
in  receptacle  20.  The  release  in  pressure,  and  subsequent 
vaporization  would  result  in  a  sharp  drop  in  temperature, 
which  would  inhibit  further  cracking. 

Claims  23,  24  and  25  are  accordingly  rejected  as  inac¬ 
curate  and  inoperative  in  reciting  further  cracking  in  the 
evaporator. 

Claims  1,  3,  8,  9,  10, 13,  15,  21,  22  and  23  are  rejected  on 
Clark  in  view  of  the  use  of  adsorptive  substances 

172  in  the  distillation  and  cracking  of  oil  in  Hansen  or 
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Leslie  cited.  The  settling  of  residue  in  a  decanting 
receptacle  as  recited  by  claims  24  and  25  is  merely  an  ag¬ 
gregative  step  (Rice  v.  Burt  et  cU.,  1880  CD  119)  and  these 
claims  are  accordingly  rejected  on  that  ground  and  on  the 
references  of  claim  1  in  view  of  the  settling  of  residuum  in 
the  receptacle  of  Trumble  1,281,884  or  13  of  Coast  1,291,- 
414  of  record. 

W.  W.  HOLMES, 
Examiner . 


Part  of  Amendment  Filed  September  2,  1926  Paper  No.  6. 


173  IN  THE  UNITED  STATES  PATENT  OFFICE 


In  re  application  of 
Ulysses  S.  Jew  kins, 
Serial  No.  723,144,  Fil¬ 
ed  June  30,  1924,  Div. 
31,  Room  312. 


r  Means  and  Methods  of  Distilling 


Amendment. 

August  31,  1926 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

In  response  to  the  Office  Action  of  February  20,  1926, 
in  the  above  entitled  application,  the  applicant  amends  as 
follows : 

Page  1  of  the  specification,  lines  28  and  29,  change  “of 
residuum'’  to  and  the  like. 

Page  2,  line  4,  change  “other  residues”  to  similar  or 
other  substances ;  line  10,  change  “residuum”  to  sus¬ 
pended  or  inchtded  substances;  line  12,  change  “the  resi¬ 
duum”  to  or  flushing  out  the  carbon  and  included  sub¬ 
stances;  line  14,  change  “residuum”  to  flushed  or  removed 
material;  line  16,  change  “latent”  to  contained ,  and  change 
“residuum”  to  flushed  or  removed  material;  line  18,  change 
“residuum,  which  may  be  termed”  to  flushed  or  removed 
material ,  which  may  be  termed  as  wash  oil  or;  line  19,  after 


114 


“residuum”  insert  or  “flush”,;  line  23,  change  “resi¬ 
duum”  to  “flush”;  line  24,  after  “residuum”  insert  or 
“flush”;  line  27,  change  “residua”  to  “flushes” ;  line  30, 
change  “residuum,  which  may  be  termed  the  final  resi¬ 
duum”  to  flush,  which  mcuy  be  termed  the  final  flush  or 
settlings,  line  32,  after  “adsorbents”  insert  and  their  re¬ 
action  products. 

Page  3,  lines  3  and  4,  change  “residuum”  to  flush;  line 
6,  change  “settling”  to  flush;  line  12,  after  “residuum” 
insert  or  flush;  line  14,  after  “residuum”  insert 
174  or  flush;  line  17,  change  “residuum”  to  flush;  line 
18,  change  “residuum”  to  flush;  line  20,  change 
“settling  means  for  the  residuum”  to  separating  means 
for  the  distilates  and  the  flushed  material ;  line  22,  change 
“settling  of  carbon  from”  to  holding  in  suspension  and 
dispersion  of  carbon  in;  line  24,  change  “residuum”  to 
suspended  and  included  material  or  substances;  line  28, 
change  “residuum”  to  flush. 

On  page  3,  after  line  31,  please  insert  the  following: 
“The  term  residuum  herein  is  not  used  in  the  sense 
of  a  settling  or  sedimentation  as  has  been  usual  here¬ 
tofore,  but  in  this  case  it  has  a  particular  meaning 
and  covers  the  liquid  and  suspended  matter  taken 
from  any  part  of  the  device  and  in  contradistinction 
to  the  vapors  and  fixed  gases  which  may  be  taken 
from  several  and  different  points  of  the  device  as 
required.  The  term  is  better  expressed  by  the  word 
‘flush’  or  the  expression  ‘flushed  material,’  and  it  in¬ 
cludes  material  which  may  be  introduced  into  the 
system  or  circuit,  such  as  the  adsorbent  or  adsorptive 
substance,  and  suspended  or  similar  material  which 
mav  be  formed  in  the  circuit  or  system.  Also,  this 
substance,  which  is  in  a  fluidal  condition,  when  with¬ 
drawn  or  flushed  or  scavenged  from  any  part  of  the 
circuit  of  the  equipment  or  apparatus,  under  pres¬ 
sure,  will  contain  dissolved  fixed  gases  and  vapors 
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held  in  solution  or  the  like  by  virtue  of  such  pressure, 
at  the  points  or  loci  of  withdrawal  or  flushing  out. 
The  character  of  this  residuum  or  ‘flush’  withdrawn 
or  llushed-0;ut  from  the  point  or  points  of  draw-off 
may  vary.  These  different  portions  of  the  flushed  ma¬ 
terial  are  termed  ‘first  or  initial, ’  ‘second  or  inter¬ 
mediate’  and  ‘third  or  final.’  The  latter  is  in  the  na¬ 
ture  of  settlings  and  this  is  the  first  locus  where  there 
is  anv  such  condition.” 

Page  4  of  the  specification,  line  19,  after  “of”  insert 
preferably  substantially  parallel ;  line  28,  after  “a”  in¬ 
sert  rapid. 

Page  5,  line  2.  change  “residue  or  residuum”  to 
175  certain  amount  or  portion  of  carbon;  and  after 
“formed”  change  the  comma  to  a  period;  line  2 
and  3,  cancel  “the  greater  portion  of  which  is  usually 
formed  in  the  drum  6.”;  line  4  change  “the  residuum”  to 
such  material;  line  11,  after  “vaporizer”  insert  or  ex¬ 
pander. 

Page  6,  line  6,  after  “residua”  insert  or  “flush”;  line 
1G,  change  “heavier”  to  lower;  line  17,  after  “residuum” 
insert  or  flush  material ;  lines  20  and  21,  change  “concentrat¬ 
ing  the  residuum  in”  to  withdrawing  the  residuum  or  flush 
material  near;  line  24,  after  “residuum”  insert  or  ma¬ 
terial  to  be  flushed  out. 

Page  8,  line  1,  after  “residuum”  insert  or  flush  ma¬ 
terial;  line  1,  change  “through  the  pipe  8  and  into  the 
sluice-way  3”  to  such  as  through  the  pipe  8  or  into  any 
convenient  part  of  the  apparatus;  line  13,  change  “ma¬ 
terial”  to  still  contents;  after  line  15,  insert: — This  cir¬ 
culation  is  effected  at  very  high  velocities  and  is  con¬ 
tinuously  repeated.  The  rate  of  flow  through  the  tubes  is 
in  excess  of  four  feet  per  second.  Very  satisfactory  re¬ 
sults  have  been  obtained  with  velocities  of  nine  and  more 
feet  per  second ;  line  25  to  29,  cancel  the  sentence  and  sub¬ 
stitute  the  following: — In  order  that  this  produced  ma- 
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terial  may  not  remain  or  be  deposited  in  the  still  the  in¬ 
vention  comprehends  the  idea  of  feeding  the  material  to 
be  distilled  regularly  and  to  conduct  off,  from  the  selected 
points  of  the  still,  the  flush  material  in  a  relatively  large 
quantity.;  line  31,  change  “which”  to  in  a  relatively  small 
portion.  This. 

At  the  top  of  page  9,  for  the  amendment  previously  made 
in  line  1  and  following  on  page  9,  please  substitute  there¬ 
for  the  following  amendment: 

“or  adsorptive  substance,  the  latter  will  act  upon  or 
in  connection  with  the  impurities  or  foreign  substances 
in  the  oil  or  petroleum  or  the  like,  and  particularly 
upon  or  in  connection  with  the  carbon  freed  in  the 
treatment  of  the  contents  of  the  still.  The  adsorptive 
is  added  to  the  charge  so  that  the  oil  and  adsorptive 
are  thoroughly  mixed  before  entry  into  the  still,  only 
a  small  portion  of  adsorbent  being  so  added.  The 
action  of  the  adsorptive,  as  determined  by  experi- 
176  ments,  appears  to  be  that  the  adsorptive,  particular¬ 
ly  lime,  selectively  adsorbs  alphaltene  bodies  which 
have  been  produced  as  a  degradation  product  of  the 
reactions  involved  in  cracking.  In  their  degradation 
these  alphaltenes,  for  the  most  part,  hold  on  to  the 
sulphur  originally  present  in  the  charging  stock.  The 
final  step  in  the  degradation  of  asphaltene  is  carbon. 
When  these  alphaltenes  go  to  carbon,  the  sulphur  held 
in  the  asphaltene  molecule  is  liberated  as  active  sul¬ 
phur,  probably  in  the  form  of  hydrogen  sulphide.  This 
action  takes  place  within  the  lime  masses  in  contact 
with  an  alkaline  body  which  immediately  enters  in 
reaction  with  it.  The  fact  that  the  lime  in  this  way 
neutralizes  the  hydrogen  sulphide  or  other  sulphur 
body  prevents  its  action  upon  the  metal  of  the  still, 
thus  corrosion  is  substantially  reduced.  Furthermore, 
since  iron  sulphide  acts  as  a  binding  agent  in  the 
consolidation  of  carbon  masses,  (hard  carbon  forma- 
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tion),  and  since  tlie  use  of  lime,  in  correct  amounts, 
prevents  a  formation  of  iron  sulphide,  therefore  the 
use  of  this  or  like  adsorptive  serves  to  allow  the  car¬ 
bon  produced  to  remain  in  an  unconsolidated  form. 
This  action  is  fundamentally  inherent  in  the  use  of  lime 
or  like  adsorbent,  when  used  in  the  amounts  to  act  as 
an  adsorbent  and  not  as  a  catalysor.  There  is  a  dif¬ 
ference  in  the  action  of  lime  or  like  substance  in  large 
amounts  and  the  action  thereof  in  small  amounts.  In 
this  invention  the  lime  is  intimately  or  widely  dis¬ 
persed  or  distributed  throughout  the  whole  mass  of 
material  in  the  circuit  of  the  still.  This  dispersed  con¬ 
dition  achieves  a  fundamental  effect  not  possible  when 
lime  is  used  in  large  quantities  and  particularly  in 
large  masses,  as  heretofore  used.  Lime  in  large 
amounts  and  particularly  in  large  masses  will  catalyze 
the  formation  of  carbon  through  local  overheating  and 
coking  which  is  the  condition  which  this  invention 
avoids.  This  is  avoided  by  the  discovery  of  using 
only  so  much  as  is  required  to  neutralize,  so  to  speak, 
177  the  particular  amount  of  the  deteterious  substances 
freed  in  the  cracking  action.  In  other  words,  a 
large  amount  of  lime  will  catalyze  the  production  of 
coke  while  a  small  amount  of  it  will  by  reason  of  its 
adsorbent  action  give  the  desired  carbon  characteris¬ 
tics. 

Accordingly,  in  this  invention,  the  carbon  particles 
and  impurities  appear  to  be  held  in  a  sort  of  sus¬ 
pended  or  fluidal  state  and  may  be  readily  drawn  off 
or  flushed  out  with  excess  oil  from  the  still,  the  oil 
apparently  acting  as  a  carrier  or  vehicle,  this  flushing 
action  being  effected  at  such  a  rate  as  to  prevent  any 
accumulation  such  that  no  local  overheating  develops 
and  hence  no  coke  is  formed.  Thus  the  removal  or 
drawing-off  or  flushing  out  of  the  material  is  easily 
effected.  The  foreign  bodies  or  impurities  and  car- 
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bon  particles  that  may  be  acted  upon  by  the  adsorbent 
may  be  such  as” 

Page  9  of  the  specification,  line  8,  change  “caused  to 
collect  in  the  lower  part  of  the  drums  and”  to  dispersed  or 
distributed  throughout  the  whole  mass  or  contents  in  the 
still  and  are  caused;  line  27,  change  “slight”  to  substantial. 

Page  9,  after  line  32,  please  insert  the  following: 

“What  has  been  referred  to  as  the  first  or  initial 
residuum  or  ‘flush’  is  not  in  fact  a  residuum  in  the 
usual  sense  of  the  word  but  is  in  fact  a  withdrawal  of 
a  portion  of  the  stock  in  the  still  and  may  be  termed 
wash  oil  or  ‘flush’  and  it  is  an  average  sample  of  the 
stock  in  the  still  or  circuit  thereof,  together  with  par¬ 
ticles  of  carbon,  adsorptive  and  impurities,  in  dis¬ 
persed  and  distributed  suspended  or  like  condition,  so 
that  the  flushed  mass  is  in  the  nature  of  homogeneity. 
It  is  withdrawn  to  the  extent  or  in  amount  or  rate 
equal  to  about  45  to  65  percent  of  the  oil  fed  or  charg¬ 
ed  into  the  circuit  of  the  still.  Its  purpose  is  to  wash 
out,  flush  out  or  carry  away  the  dispersed  lime  and 
suspended  and  finely  divided  carbon,  and  combined 
178  impurities  and  the  like.  There  is  no  settling  out  of 
these  substances  at  any  point  of  the  circuit  of  the 
system  except  in  the  settling  tank  26.  It  has  been 
found  that  regardless  of  the  length  of  the  run,  the 
amount  of  such  material  present  in  the  still  at  the 
end  of  the  run  is  substantially  fixed  and  substantially 
equal  to  that  present  at  any  instant  of  time  during  such 
run.  It  is  this  amount  of  such  material  that  remains 
in  the  still  at  the  end  of  a  run  and  is  removed  there¬ 
from  in  the  form  of  friable  powder  at  the  cleaning 
after  shut-down,  and  this  is  the  same  irrespective  of 
the  length  of  the  run.  In  other  words,  it  is  what  is  in 
the  charge  when  the  still  is  shut  down.  However,  it 
can  be  flushed  out  bv  continuing  the  flushing-out  or 
drawdng-off  operation  during  the  shutting  down. 
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Also,  what  has  been  referred  to  as  the  second  or 
intermediate  residuum  or  ‘flush’  is  not  a  residuum  in 
the  usual  sense  of  the  word.  The  first  or  initial  resi¬ 
duum  or  flush  referred  to  in  the  preceding  paragraph 
withdrawn  from  the  still  at  the  desired  point  in 
amounts  ranging  from  45  to  65  percent  of  the  oil  be¬ 
ing  charged  and  being  in  substantially  homogeneous 
condition  passes  to  the  expansion  chamber  or  evapora¬ 
tor  20  where  vapors  are  released  by  virtue  of  the 
release  of  pressure  and  the  contained  heat.  The 
vapors  pass  off  and  are  condensed  to  be  recycled  with 
the  charging  stock  to  the  still.  The  remainder,  still 
in  a  homogeneous  condition  is  flowed  to  the  settling 
tank.  The  carbonaceous  and  lime  materials  are  car¬ 
ried  with  it. 

The  third  or  final  residuum  is  a  special  form  of 
settlings  in  the  settling  tank,  the  lime  and  carbonaceous 
material  sinking  to  the  bottom,  and  becoming  quiescent. 
This  is  the  first  settling  action  that  occurs  in  the 
whole  system.  The  supernatent  liquid,  is  substantially 
free  of  suspended  matter,  is  drawn  off  to  fuel  tanks, 
and  the  accumulated  solids  in  the  bottom  of  the  settling 
tank  are  discharged,  when  desired,  through  the  dis- 
179  charge  means  40.  Such  material  is  in  the  form  of  a 
sludge  and  is  more  or  less  saturated  with  a  small 
amount  of  oil,  usually  designated  as  fuel  oil.  In  pre¬ 
vious  processes  the  materials  usually  referred  to  as 
residuum  are  the  heavy  ends  of  the  final  separation, 
or  the  ultimate  degraded  products,  and  are  entirely 
different  from  the  settlings  of  this  process.  Further¬ 
more,  this  final  residuum  is  in  no  sense  produced 
within  the  cyclic  path  involved  in  the  cracking. 

The  flushing  of  wash  oil  or  ‘flush’  from  the  circuit 
of  the  system  is  in  large  proportion  amounting  to 
from  45  to  65  percent  of  the  oil  fed  to  the  still.  The 
‘flush’  or  flushed-out  material  is  of  the  same  char 
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acteristics  as  that  in  the  still,  or  in  other  words  is  an 
average  sample  of  the  still  contents.  The  portion  thus 
flushed  out  is  subjected  to  expansion  in  the  expander 
or  separator  where  the  distillates  or  vapors  pass  to  a 
condenser,  and  is  recycled  with  the  charging  stock  for 
the  further  treatment  in  the  still.  The  remainder  of 
the  material  in  the  expander  is  still  of  homogeneous 
character  and  is  flowed  into  the  settling  tank  where 
the  heavier  particles  and  the  like  settle  into  a  thick 
black  mass,  saturated  with  oil  (fuel  oil)  and  is  drawn 
off  as  desired.  This  mass  comprises  carbon,  the 
adsorptive,  and  compounds  of  the  adsorptive  and 
sulphur  and  other  impurities.  The  oil,  free  of  these 
settlings,  may  be  drawm  off  from  the  upper  part  of  the 
settling  tank.  This  is  the  first  place  in  the  system 
where  there  is  any  residuum  in  the  ordinary  sense 
of  the  word,  yet  this  residuum  is  of  a  different  char¬ 
acter  than  that  heretofore  produced  in  other  systems.* * 
Page  10,  line  2,  change  “residuum”  to  flush  material; 
line  5,  change  “residuum”  to  fhish  material ;  line  8,  change 
“residuum”  to  flash  material;  same  line,  after  “surf ace* * 
insert  or  into  the  oil  mass;  line  9,  change  “The  residuum” 
to  This  material;  line  13,  change  “latent’*  to  contained; 

line  14,  change  “residuum”  to  flush  material;  line 
180  15,  change  “residuum”  to  material;  line  17,  after 

“33”  insert  and  recycled  with  the  charging  stock  of 
the  still  or  collected  in  storage  as  desired;  line  18,  change 
“residuum  remaining”  to  remaining  material;  line  19, 
after  “residuum”  insert  or  “fhish”;  line  21,  change 
“residuum”  to  material;  line  33,  after  “residuum”  insert 
a  comma  and  add  hut  more  properly ,  the  settlings. 

Page  11,  after  line  3  insert  the  following: — 

“The  present  invention  comprises  or  involves  at 
least  the  three  following  fundamental  features,  name¬ 
ly,  the  rapid  and  repeated  circulation  of  the  charge 
in  the  still,  the  flushing  out  of  a  substantial  amount  of 
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such  stock,  and  the  dispersing  of  an  adsorptive  in  the 
stock  to  prevent  the  coking  of  carbon  and  to  eradicate 
any  corrosive  constituent.  The  propeller  10,  driven 
at  a  suitable  speed,  forces  a  rapid  and  repeated  cir¬ 
culation  of  the  oil  charge  in  the  circuit  of  the  still,  and 
at  a  high  velocity,  a  velocity  much  higher  than  has 
heretofore  been  considered  possible  or  practical.  Fur¬ 
thermore,  this  circulation  is  independent  of  the  rate 
of  feed  and  is  in  no  degree  affected  thereby.  In  the 
present  invention  the  lineal  velocity  in  the  tubes  is  in 
excess  of  four  feet  per  second  and  in  experiments  made 
the  velocities  of  about  ten  to  twelve  feet  per  second 
were  found  to  be  very  satisfactory.  These  high 
velocities  appear  to  afford  a  higher  rate  of  heat  trans¬ 
fer  and  to  reduce  the  thickness  of  the  slower  moving 
oil  film  or  layer  on  the  inner  surface  of  the  tubes.  As 
a  consequence  of  these  facts  this  invention  affords  a 
minimum  ‘overheating:*  of  the  charge.  This  funda¬ 
mental  advantage  is  indicated  by  the  fact  that  the 
rate  of  gasoline  production  is  substantially  the  same 
■when  operating  on  recycle  stocks  produced  by  means 
of  this  invention  as  it  is  when  operating  on  virgin 
stocks  at  any  given  temperature.  These  high  velocities 
tie  in  fundamentally  with  the  use  of  lime  as  practised 
under  this  invention  in  that  they  make  possible  the 
intimate  dispersion  of  the  adsorptive  and  insure 
181  the  essential  homogeneity  of  the  oil  flushed  from 
the  still.  So  far  as  I  know  this  is  true  of  no  other 
process.  The  flushing-out  of  a  substantial  average 
sample  of  the  stock  at  a  rate  compared  to  that  ’l>eing 
charged  effects  a  scavenging  of  all  foreign  products 
and  impurities  while  in  a  state  of  fluidity.  The  use 
of  an  adsorptive,  such  as  lime,  has  at  least  three  im¬ 
portant  effects,  namely  the  maintaining  of  the  carbon 
in  a  finely  divided  and  rion-consolidating  state  or 
condition,  the  prevention  of  corrosion  by  eradicating 
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any  impurities  or  changing  the  same,  such  as  sulphur, 
into  a  form  that  is  not  corrosive,  and  the  promotion 
and  formation  of  a  product  having  compounds  of 
anti-knock  characteristics.,, 

Please  cancel  claim  1  and  substitute  therefor  the  fol¬ 
lowing  : 

1.  In  a  process  of  distillation,  the  steps  of  dispersing 
divided  adsorptive  material  throughout  the  material  being 
distilled,  subjecting  the  material  to  heat,  and  withdrawing 
a  part  of  the  material  subjected  to  the  adsorptive  and 
heating  actions. 

2.  In  a  process  of  distillation,  the  steps  of  dispersing 
divided  adsorptive  material  throughout  the  material  being 
distilled,  subjecting  the  material  to  heat,  withdrawing  a 
part  of  the  material  subjected  to  the  adsorptive  and  heat¬ 
ing  actions,  and  subjecting  the  withdrawn  material  to  re¬ 
duced  pressure  for  separation  of  distillates  therefrom. 

Please  accordingly  advance  the  ordinals  of  claims  2  to 
28  inclusive. 

Present  claim  3,  former  claim  2,  line  2,  change  “  resi¬ 
duum’  ’  to  flush  material . 

Present  claim  4,  former  claim  3,  line  2,  after  “to”  in¬ 
sert  and  dispersing  the  same  throughout;  line  3,  change 
*  ‘colloidal’’  to  non-consolidating ;  line  4,  change  “that”  to 
a;  line  5,  change  “colloidal”  to  non-consolidating. 
182  Please  rewrite  present  claim  5,  former  claim  4,  as 
follows : 

5.  In  a  process  of  distillation,  continuously  circulating 
and  recirculating  the  material  to  be  distilled  through  a 
still,  supplying  an  adsorptive  to  said  material,  dispersing 
said  adsorptive  throughout  said  material,  subjecting  the 
material  to  pressure  and  heat  for  separation  of  distillates, 
continuously  conducting  a  large  portion  of  said  material 
to  an  evaporating  chamber,  subjecting  said  conducted  por¬ 
tion  in  said  chamber  to  reduced  pressure  for  the  separation 
by  contained  heat  of  distillates  from  the  material  therein* 
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Present  claim  6,  former  claim  5,  line  1,  change  “  pass¬ 
ing”  to  and  repeatedly  circulating ;  line  4,  change  “the 
residuum”  to  a  large  portion  of  said  material ;  line  5, 
change  “residuum”  to  conducted  portion ;  line  6,  change 
“latent”  to  contained ,  and  change  “residuum”  to  mate¬ 
rial;  line  7,  change  “secondary  residuum”  to  undistillated 
part  of  said  material. 

Present  claim  7,  former  claim  6,  line  1,  after  “continu¬ 
ously”  insert  and  repeatedly;  line  2  after  “ material ”  in¬ 
sert  dispersing  the  adsorptive  throughout  said  material.; 
line  4,  change  “the  residuum”  to  a  portion  of  said  material 
and  adsorptive  and  carbonaceous  material;  line  5,  change 
“residuum”  to  conducted  portion;  line  6,  change  “latent” 
to  contained,  and  change  “residuum”  to  conducted  portion; 
lines  7  and  8,  change  “the  residuum”  to  said  material. 

Present  claim  8,  former  claim  7,  line  1,  change  “pass¬ 
ing”  to  and  repeatedly  circulating;  line  4,  change  “the 
residuum”  to  a  large  portion  of  said  material;  line.  5, 
change  “residuum”  to  conducted  portion;  line  6,  change 
“latent”  to  contained,  and  change  “the  residuum”  to 
said  portion;  line  9,  change  “secondary  residuum”  to  re¬ 
mainder  of  said  portion. 

Present  claim  9,  former  claim  8,  line  3,  change  “colloi¬ 
dal”  to  non-consolidating. 

183  Present  claim  10,  former  claim  9,  line  3,  change 
“colloidal”  to  non-consolidating;  line  4,  change 
“drawing  off,  conducting  said  carbon”  to  drawn  off  with 
excess  oil,  conducting  said  carbon  and  excess  oil. 

Present  claim  11,  former  claim  10,  line  3,  change  “colloi¬ 
dal”  to  non-consolidating;  line  4,  change  “drawing”  to 
drawn. 

Present  claim  12,  former  claim  11,  lines  2  and  3,  change 
“carbon  residuum”  to  carbonaceous  constituents;  lines  3 
and  4,  cancel  “in  the  residuum”  and  place  a  period  after 
“oil”  in  line  3. 

Present  claim  13,  former  claim  12,  lines  2  and  3,  change 
“carbon  residuum”  to  carbonaceous  constituents;  lines  3 
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and  4,  insert  a  comma  after  “oil”  and  cancel  “in  the 
residuum”;  line  5,  change  “latent’  to  contained . 

Present  claim  14,  former  claim  13,  line  2,  after  “supply¬ 
ing”  insert  and  dispersing ;  line  3,  after  “to”  insert  and 
in;  line  4  change  “carbon  residuum  in  a  colloidal  or  fria¬ 
ble”  to  carbonaceous  constituents  therein  in  a  non-consoli¬ 
dating ;  line  5,  change  “residuum”  to  substance  and  con¬ 
stituent. 

Present  claim  15,  former  claim  14,  line  2,  cancel  “heavy 
residual.” 

Present  claim  16,  former  claim  15,  line  2,  after  “supply¬ 
ing”  insert  and  dispersing;  line  3,  change  “to  the  hydro¬ 
carbon  for  rendering  the  carbon  residue  colloidal”  to  to 
and  throughout  the  hydrocarbon  for  rendering  the  car¬ 
bonaceous  substances  formed  therein  in  a  non-consolidat¬ 
ing  state;  line  4,  change  “residue”  to  material. 

Present  claim  19,  former  claim  18,  line  1,  change  “car¬ 
bon”  to  carbonaceous  material;  line  2,  after  “still”  insert 
in  excess  of  the  amount  of  distillates  and  carbonaceous 
material  formed  therein;  line  3,  change  “carbon”  to  car¬ 
bonaceous  material  and  excess  oil. 

Present  claim  21,  former  claim  20,  line  3,  change  “the” 
(second  occurrence)  to  an;  line  4,  change  “residue” 
184  to  portion  of  the  oil  with  carbonaceous  matter. 

Present  claim  23,  former  claim  22,  line  3,  after 
“supplying”  insert  and  dispersing ;  same  line,  after  “sub¬ 
stance”  insert  to  and  throughout  said  oil;  line  4,  change 
“carbon  in  colloidal”  to  carbonaceous  substances  formed 
therein  in  a  non-consolidating ;  line  5,  after  “outflowing” 
insert  of. 

Present  claim  22,  former  claim  21,  lines  4  and  5,  cancel 
“or  colloidal.” 

Present  claim  24,  former  claim  23,  line  1,  after  “contin¬ 
uously”  insert  and  repeatedly;  line  3,  after  “supplying” 
insert  and  dispersing;  same  line,  after  “substance”  insert 
to  and  throughout  said  oil;  line  4,  change  “carbon  in  colloi¬ 
dal”  to  carbonaceous  substances  formed  therein  in  a  non- 
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consolidating ;  line  5,  after  “outflowing”  insert  of;  line  7, 
change  “excess  oil  and  carbon  residue”  to  mixture  of  ex¬ 
cess  oil  and  the  carbonaceous  substances  and  the  adsorp¬ 
tive;  change  line  8  to  read  to  extract  therefrom  the  excess 
oil  in  said  mixture  for  further  cracking. 

Present  claim  25,  former  claim  24,  line  4,  change  “car¬ 
bon  in  colloidal”  to  carbonaceous  matter  formed  therein  in 
a  non-consolidating;  line  5,  after  “outflowing”  insert  of; 
line  6,  before  “excess”  insert  mixture  of;  line  7,  change 
“carbon  residue”  to  the  carbonaceous  matter  and  the  ad¬ 
sorptive  substance;  lines  7  and  8,  change  “for  further 
cracking  of  the  excess  oil”  to  to  extract  therefrom  the  ex¬ 
cess  oil  in  said  mixture  for  further  cracking;  line  8,  change 
“residuum  of”  to  remainder  of  the  mixture  in;  lines  9  and 
10,  change  “carbon  and”  to  the  carbonaceaus  matter  and 
adsorptive  substance  and  the. 

Present  claim  26,  former  claim  25,  line  4,  change  “car¬ 
bon  in  colloidal”  to  carbonaceous  substance  formed  therein 
in  a  non-consolidating;  line  5,  after  “outflowing”  insert 
of;  line  6,  before  “excess”  insert  mixture  of;  line  7,  change 
“carbon  residue”  to  said  substances;  lines  7  and  8,  change 
“for  further  cracking  of  the  excess  oil”  to  to  extract 
185  therefrom  the  excess  oil  in  said  mixture  for  further 
cracking;  line  8,  change  “residuum  of”  to  remain¬ 
der  of  said  mixture  in;  line  9,  change  “carbon”  to  said  sub¬ 
stances. 

Present  claim  27,  former  claim  26,  line  3,  change  “the 
residuum  of”  to  a  large  part  thereof  from;  line  4,  after 
“device”  insert  and;  lines  5  and  6,  change  “latent  heat  in 
the  residuum”  to  contained  heat  in  said  material;  line  6, 
change  “intermediate  residuum”  to  remainder  of  the  mate¬ 
rial  in  said  evaporating  device ;  line  8,  change  “the  inter¬ 
mediate  residuum  to  said  remainder. 

Present  claim  28,  former  claim  27,  line  3,  change  “the 
residuum  of”  to  a  large  portion  thereof  from;  lines  5  and 
6,  change  “latent  heat  in  the  residuum”  to  contained  heat 
in  said  material;  line  6,  change  “intermediate  residuum” 
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to  remainder  of  the  material  therein;  line  8,  change  “the 
intermediate  residuum”  to  said  remainder;  line  9,  change 
“remainder  or  unsettled  part  of  the  residuum”  to  unsettled 
part  of  the  material. 

Present  claim  29,  former  claim  28,  line  3,  after  “ports” 
insert  in  a  wall  thereof  and. 

Please  cancel  claim  29. 

Claim  30,  line  2,  change  “residuum”  to  a  portion  of  the 
contents  in  the  still;  lines  3  and  4,  change  “residuum”  to 
undistilled  material . 

Claim  31,  line  2,  change  “residuum”  to  a  portion  of  the 
contents  in  the  still;  lines  3  and  4,  change  “residuum”  to 
undistilled  material. 

Claim  32,  line  2,  change  “residuum”  to  fluidal  material; 
lines  5  and  6,  change  “residuum”  to  material;  line  7, 
change  residuum”  to  material. 

Claim  33,  line  2,  change  “residuum”  to  fluidal  material; 
lines  5  and  6,  change  “residuum”  to  material;  line  7, 
change  residuum”  to  material. 

Please  add  the  following  claims : 

34.  In  a  distilling  device,  a  chamber,  an  inlet  for 
186  supplying  a  mixture  of  oil  and  added  and  produced 
matter  therein,  means  for  reducing  the  pressure 
whereby  the  contained  heat  in  said  mixture  will  cause  re¬ 
lease  of  vapors  from  said  oil,  and  to  maintain  a  constant 
movement  of  said  mixture  to  prevent  settling  of  the  matter 
in  the  chamber,  vapor  outlets  at  the  top  of  said  chamber, 
and  means  for  connecting  said  outlets  to  a  condenser. 

35.  In  a  distilling  device,  a  chamber,  an  inlet  for  sup¬ 
plying  a  mixture  of  oil  and  added  and  produced  matter 
therein,  means  for  reducing  the  pressure  whereby  the  con¬ 
tained  heat  in  said  mixture  will  cause  release  of  vapors 
from  said  oil,  and  to  maintain  a  constant  movement  of  said 
mixture  to  prevent  settling  of  the  matter  in  the  chamber, 
vapor  outlets  at  the  top  of  said  chamber,  and  a  collecting 
manifold  connected  to  said  outlets  and  to  a  condenser. 
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36.  In  a  distilling  device,  a  chamber,  an  inlet  for  sup¬ 
plying  a  mixture  of  oil  and  added  and  produced  matter 
therein,  means  for  reducing  the  pressure  whereby  the  con¬ 
tained  heat  in  said  mixture  will  cause  release  of  vapors 
from  said  oil,  and  to  maintain  a  constant  movement  of  said 
mixture  to  prevent  settling  of  the  matter  in  the  chamber, 
vapor  outlets  at  the  top  of  said  chamber,  a  collecting  mani¬ 
fold  connected  to  said  outlets  and  to  a  condenser,  a  dis¬ 
charge  duct  leading  from  the  bottom  of  said  chamber,  and 
a  manifold  connected  to  said  outlets  and  to  a  group  of 
settling  tanks. 

37.  In  a  distilling  device,  a  chamber,  an  inlet  for  sup¬ 
plying  a  mixture  of  oil  and  added  and  produced  matter 
therein,  means  for  reducing  the  pressure  whereby  the  con¬ 
tained  heat  in  said  mixture  will  cause  release  of  vapors 
from  said  oil,  and  to  maintain  a  constant  movement  of  said 
mixture  to  prevent  settling  of  the  matter  in  the  chamber, 
vapor  outlets  at  the  top  of  said  chamber,  a  collecting  mani¬ 
fold  connected  to  said  outlets  and  to  a  condenser,  a  dis¬ 
charge  duct  leading  from  the  bottom  of  said  chamber,  a 
manifold  connected  to  said  duct  and  having  means  for  se¬ 
lective  connections  to  settling  tanks. 

187  38.  A  process  of  cracking  oil,  comprising  sub¬ 

jecting  the  oil  to  heat  and  pressure,  continuously 
taking  off  vapors  therefrom  while  being  subjected  to  said 
pressure,  continuously  supplying  fresh  oil  in  flushing  ex¬ 
cess  for  carrying  off  suspended  matter,  continuously  draw¬ 
ing  off  the  excess  oil  and  said  matter  to  maintain  a  constant 
volume  of  oil  under  treatment. 

39.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  the  oil  in  a  closed  circuit,  subjecting  the  oil  in  said 
circuit  to  heat  and  pressure,  continuously  taking  off  vapors 
from  said  circuit  and  while  being  subjected  to  said  pres¬ 
sure,  and  conducting  said  vapors  to  the  exterior  of  said 
circuit. 

40.  A  process  of  cracking  oil,  comprising  rapidly  circu¬ 
lating  the  oil  in  a  closed  circuit,  subjecting  the  oil  in  said 
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circuit  to  heat  and  pressure,  continuously  taking  off  vapors 
from  said  circuit  and  while  being  subjected  to  said  pressure, 
conducting  said  vapors  to  the  exterior  of  said  circuit,  con¬ 
tinuously  supplying  oil  in  flushing  excess  for  carrying  off 
suspended  matter,  and  continuously  withdrawing  the  ex¬ 
cess  oil  and  suspended  matter  in  said  circuit  from  said  cir¬ 
cuit. 

41.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  the  oil  in  a  closed  circuit,  subjecting  the  oil  in  said 
circuit  to  heat  and  pressure,  continuously  taking  off  vapors 
from  said  circuit  and  while  being  subjected  to  said  pressure, 
conducting  said  vapors  to  the  exterior  of  said  circuit,  con¬ 
tinuously  supplying  oil  in  flushing  excess  for  carrying  off 
suspended  matter,  continuously  withdrawing  said  oil  and 
matter  in  said  circuit  from  said  circuit,  subjecting  said 
withdrawn  oil  to  reduction  of  pressure  for  producing  ad¬ 
ditional  vapors. 

42.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 

a  part  of  said  circuit,  taking  off  vapors  in  said  cir- 
188  cuit,  and  supplying  fresh  oil  to  said  circuit. 

43.  A  process  of  cracking  oil,  comprising  rapidly 
circulating  oil  in  a  closed  circuit  and  under  a  given  pres¬ 
sure,  the  pressure  throughout  the  circuit  being  the  same, 
heating  a  part  of  said  circuit,  taking  off  vapors  in  said 
circuit,  supplying  fresh  oil  to  said  circuit,  and  dispersing  a 
divided  adsorptive  throughout  the  oil  in  said  circuit. 

44.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
a  part  of  said  circuit,  taking  off  vapors  in  said  circuit,  sup¬ 
plying  fresh  oil  to  said  circuit,  dispersing  a  divided  adsorp¬ 
tive  throughout  the  oil  in  said  circuit,  and  continuously 
withdrawing  a  large  portion  of  said  oil  and  dispersed  ad¬ 
sorptive  from  said  circuit. 


45.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
a  part  of  said  circuit,  taking  off  vapors  in  said  circuit,  sup¬ 
plying  fresh  oil  to  said  circuit,  dispersing  a  divided  adsorp¬ 
tive  throughout  the  oil  in  said  circuit,  continuously  with¬ 
drawing  a  large  portion  of  said  oil  and  dispersed  adsorp¬ 
tive  from  said  circuit,  and  subjecting  the  withdrawn  ma¬ 
terial  to  reduced  pressure  for  release  of  vapors  there¬ 
from. 

46.  A  process  of  cracking  oil,  comprising  subjecting  the 
oil  to  heat  and  pressure,  taking  off  vapors  while  under 
said  pressure,  dispersing  a  divided  adsorptive  throughout 
said  oil,  and  supplying  fresh  oil. 

47.  A  process  of  cracking  oil,  comprising  subjecting  the 
oil  to  heat  and  pressure,  taking  off  vapors  while  under  said 
pressure,  dispersing  a  divided  adsorptive  throughout  said 
oil,  supplying  fresh  oil  and  continuously  withdrawing  a 
large  portion  of  the  oil  with  dispersed  adsorptive  and  car¬ 
bonaceous  material  therein. 

189  48.  A  process  of  cracking  oil,  comprising  subject¬ 

ing  the  oil  to  heat  and  pressure,  taking  off  vapors 
while  under  said  pressure,  dispersing  a  divided  adsorptive 
throughout  said  oil,  continuously  withdrawing  a  large  por¬ 
tion  of  the  oil  with  dispersed  adsorptive  therein  and  car¬ 
bonaceous  material  therein,  and  subjecting  said  withdrawn 
material  to  reduced  pressure  for  release  of  vapors  there¬ 
from. 

49.  A  process  of  cracking  oil,  comprising  subjecting  the 
oil  to  heat  and  pressure,  taking  off  vapors  while  under  said 
pressure,  continuously  flushing  out  a  large  portion  of  said 
oil,  said  withdrawn  oil  having  a  given  small  amount  of  car¬ 
bonaceous  material. 

50.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
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a  part  of  said  circuit,  the  oil  in  the  heated  part  of  the  circuit 
passing  therethrough  at  a  rate  greater  than  four  feet  per 
second,  taking  off  vapors  in  said  circuit,  and  supplying 
fresh  oil  to  said  circuit. 

51.  A  process  of  cracking  oil,  comprising  rapidly  circu¬ 
lating  oil  in  a  closed  circuit  and  under  a  given  pressure,  the 
pressure  throughout  the  circuit  being  the  same,  heating  a 
part  of  said  circuit,  continuously  supplying  a  mixture  of  oil 
and  lime  into  said  circuit,  causing  a  dispersing  of  said  lime 
throughout  the  oil  in  said  circuit,  and  continuously  drawing 
off  a  large  portion  of  the  mixture  in  said  circuit  therefrom, 
the  mixture  being  circulated  through  the  heated  part  of 
said  circuit  at  a  greater  rate  than  four  feet  per  second. 

52.  A  cracking  still  for  oil,  comprising  a  drum  wherein 
vapors  are  released  under  pressure,  cylindrical  headers  in 
spaced  relation  to  said  drum  and  to  each  other,  sluice-ways 

connecting  said  drum  to  said  headers,  and  a  group 
190  of  parallel  and  substantially  rectilinear  tubes  con¬ 
nected  to  and  extending  from  one  to  the  other  of  said 
headers,  said  drum,  sluice-ways,  headers  and  tubes  form¬ 
ing  a  closed  circuit  for  the  circulation  therethrough  of  the 
oil  while  being  subjected  to  heat  and  pressure,  said  tubes 
forming  a  segment  of  the  circuit  for  the  heating  of  the  oil 
while  moving  rectilinearly  in  said  segment. 

53.  A  cracking  still  for  oil,  comprising  a  drum  wherein 
vapors  are  released  under  pressure,  cylindrical  headers  in 
spaced  relation  to  said  drum  and  to  each  other,  sluice-ways 
connecting  said  drum  to  said  headers,  and  a  group  of  par¬ 
allel  and  substantially  rectilinear  tubes  connected  to  and  ex¬ 
tending  from  one  to  the  other  of  said  headers,  said  drum, 
sluice-ways,  headers  and  tubes  forming  a  closed  circuit  for 
the  circulation  therethrough  of  the  oil  while  being  subjected 
to  heat  and  pressure,  said  tubes  forming  a  segment  of  the 
circuit  for  the  heating  of  the  oil  while  moving  rectilinearly 
in  said  segment,  and  means  for  causing  a  rapid  flow  of  the 
oil  through  said  segment  at  a  greater  rate  than  four  feet 
per  second. 
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54.  A  cracking  still  for  oil,  comprising  a  drum  wherein 
vapors  are  released  under  pressure,  cylindrical  headers  in 
spaced  relation  to  said  drum  and  to  each  other,  sluice-ways 
connecting  said  drum  to  said  headers,  and  a  group  of 
parallel  and  substantially  rectilinear  tubes  connected  to  and 
extending  from  one  to  the  other  of  said  headers,  said  drum, 
sluice-ways,  headers  and  tubes  forming  a  closed  circuit  for 
the  circulation  therethrough  of  the  oil  while  being  subjected 
to  heat  and  pressure,  said  tubes  forming  a  segment  of  the 
circuit  for  the  heating  of  the  oil  while  moving  rectilinearly 
in  said  segment,  and  means  connected  to  a  point  of  said 
circuit  for  rapidly  flushing  out  a  large  portion  of  the  oil 
in  said  circuit. 

55.  A  cracking  still  for  oil,  comprising  a  drum  wherein 
vapors  are  released  under  pressure,  cylindrical  head- 

191  ers  in  spaced  relation  to  said  drum  and  to  each  other, 
sluice-ways  connecting  said  drum  to  said  headers, 
and  a  group  of  parallel  and  substantially  rectilinear  tubes 
connected  to  and  extending  from  one  to  the  other  of  said 
headers,  said  drum,  sluice-ways,  headers  and  tubes  forming 
a  closed  circuit  for  the  circulation  therethrough  of  the  oil 
while  being  subjected  to  heat  and  pressure,  said  tubes  form¬ 
ing  a  segment  of  the  circuit  for  the  heating  of  the  oil  while 
moving  rectilinearly  in  said  segment,  and  means  for  sup¬ 
plying  an  adsorptive  to  said  circuit  and  for  dispersion  of 
the  adsorptive  throughout  said  circuit. 

56.  A  cracking  still  for  oil,  comprising  a  drum  wherein 
vapors  are  released  under  pressure,  cylindrical  headers  in 
spaced  relation  to  said  drum  and  to  each  other,  sluice-ways 
connecting  said  drum  to  said  headers,  and  a  group  of  paral¬ 
lel  and  substantially  rectilinear  tubes  connected  to  and  ex¬ 
tending  from  one  to  the  other  of  said  headers,  said  drum, 
sluice-ways,  headers  and  tubes  forming  a  closed  circuit  for 
the  circulation  therethrough  of  the  oil  while  being  sub¬ 
jected  to  heat  and  pressure,  said  tubes  forming  a  segment 
of  the  circuit  for  the  heating  of  the  oil  while  moving  rectilin- 
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early  in  said  segment,  and  means  for  supplying  an  adsorp¬ 
tive  to  said  circuit  and  for  dispersion  of  the  adsorptive 
throughout  said  circuit,  and  means  connected  to  a  point  of 
said  circuit  for  rapidly  flushing  out  a  large  portion  of  the 
oil  and  dispersed  adsorptive  in  said  circuit. 

57.  A  cracking  still  for  oil,  comprising  a  drum  wherein 
vapors  are  released  under  pressure,  cylindrical  headers  in 
spaced  relation  to  said  drum  and  to  each  other,  sluice-ways 
connecting  said  drum  to  said  headers,  and  a  group  of 
parallel  and  substantially  rectilinear  tubes  connected  to  and 
extending  from  one  to  the  other  of  said  headers,  said  drum, 
sluice-ways,  headers  and  tubes  forming  a  closed  circuit  for 
the  circulation  therethrough  of  the  oil  while  being  sub¬ 
jected  to  heat  and  pressure,  the  pressure  being  sub- 

192  stantially  uniform  throughout  said  circuit,  said  tubes 
forming  a  segment  of  the  circuit  for  the  heating  of 
the  oil  while  moving  rectilinearly  in  said  segment,  and  the 
cross-sectional  area  of  said  circuit  being  large  throughout 
the  extent  thereof. 

58.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  the  oil  in  a  closed  circuit,  subjecting 
the  oil  in  said  circuit  to  heat  and  pressure,  continuously  tak¬ 
ing  off  vapors  from  said  circuit  and  while  being  subjected 
to  said  pressure,  and  conducting  said  vapors  to  the  exterior 
of  said  circuit. 

59.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  the  oil  in  a  closed  circuit,  subjecting 
the  oil  in  said  circuit  to  heat  and  pressure,  continuously 
taking  off  vapors  from  said  circuit  and  while  being  sub¬ 
jected  to  said  pressure,  conducting  said  vapors  to  the  ex¬ 
terior  of  said  circuit,  continuously  supplying  oil  in  flush¬ 
ing  excess  for  carrying  off  suspended  matter,  and  contin¬ 
uously  withdrawing  the  excess  oil  and  suspended  matter  in 
said  circuit  from  said  circuit. 

60.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  the  oil  in  a  closed  circuit,  subjecting 
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the  oil  in  said  circuit  to  heat  and  pressure,  continuously 
taking  off  vapors  from  said  circuit  and  while  being  sub¬ 
jected  to  said  pressure,  conducting  said  vapors  to  the  ex¬ 
terior  of  said  circuit,  continuously  supplying  oil  in  flushing 
excess  for  carrying  off  suspended  matter,  continuously 
withdrawing  said  oil  and  matter  in  said  circuit  from  said 
circuit,  subjecting  said  withdrawn  oil  to  reduction  of  pres¬ 
sure  for  producing  additional  vapors. 

61.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  oil  in  a  closed  circuit  and  under  a 
given  pressure,  the  pressure  throughout  the  circuit  being 

the  same,  heating  a  part  of  said  circuit,  taking  off 
193  vapors  in  said  circuit  and  supplying  fresh  oil  to  said 
circuit. 

62.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  oil  in  a  closed  circuit  and  under  a 
given  pressure,  the  pressure  throughout  the  circuit  being 
the  same,  heating  a  part  of  said  circuit,  taking  off  vapors  in 
said  circuit,  supplying  fresh  oil  to  said  circuit,  and  dispers¬ 
ing  a  divided  adsorptive  throughout  the  oil  in  said  cir¬ 
cuit. 

63.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  oil  in  a  closed  circuit  and  under  a 
given  pressure,  the  pressure  throughout  the  circuit  being 
the  same,  heating  a  part  of  said  circuit,  taking  off  vapors 
in  said  circuit,  supplying  fresh  oil  to  said  circuit,  dispers¬ 
ing  a  divided  adsoprtive  throughout  the  oil  in  said  circuit, 
and  continuously  withdrawing  a  large  portion  of  said  oil 
and  dispersed  adsorptive  from  said  circuit. 

64.  A  process  of  cracking  oil,  comprising  rapidly  and 
repeatedly  circulating  oil  in  a  closed  circuit  and  under  a 
given  pressure,  the  pressure  throughout  the  circuit  being 
the  same,  heating  a  part  of  said  circuit,  taking  off  vapors  in 
said  circuit,  supplying  fresh  oil  to  said  circuit,  dispersing 
a  divided  adsorptive  throughout  the  oil  in  said  circuit,  con¬ 
tinuously  withdrawing  a  large  portion  of  said  oil  and  dis- 
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persed  adsorptive  from  said  circuit,  and  subjecting  the 
withdrawn  material  to  reduced  pressure  for  release  of 
vapors  therefrom. 

— 17d— 
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Supplemental  Amendment  Filed  October  4,  1926  Paper  No.  7. 

219  IN  THE  .  • 

UNITED  STATES  PATENT  OFFICE. 

MEANS  AND  METHODS  OF  DISTILLING. 

In  re  application  of  ) 

Ulysses  S.  Jenkins  ) 

Serial  No.  723,144,  ) 

Filed  June  20, 1924.  ) 

SUPPLEMENTAL  AMENDMENT. 

Oct.  2, 1926 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Supplemental  to  the  amendment  dated  August  31,  1926, 
in  response  to  Office  Action  of  February  20,  1926,  the  fol¬ 
lowing  correction  is  desired  to  be  made. 

On  page  3  of  the  amendment,  line  14,  the  numeral  “13” 
should  read  15. 

On  page  10  of  the  amendment,  line  18,  after  “line  2,” 
should  occur  (second  occurrence). 

It  is  requested  that  the  amendment  be  entered  with  these 
corrections. 

Respectfully  submitted. 


WALLACE  R.  LANE. 
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Office  Action  January  28,  1927  Paper  No.  8. 

220  UNITE1)  STATES  PATENT  OFFICE 

Washington  Jan  22  1927 

Please  find  below  a  communication  from  the  Examiner  in 
charge  of  this  application. 

THOMAS  E.  ROBERTSON, 
Commissioner  of  Patents 

Applicant:  Ulysses  S.  Jenkins, 
Ser.  No.  723,144 

Wallace  R.  Lane,  Filed  June  30,  1924, 

Marquette  Bldg.,  For  Means  and  methods  of 

Chicago,  Ill.  distilling. 

Amendments  filed  Sept.  2  and  Oct.  4, 1926  are  of  record. 
Recorded : 

Jenkins  1,226,526  May  15,  1917  196/59 

The  number  of  claims  is  unduly  multiplied,  and  the  dis¬ 
tinction  between  many  of  them  is  colorless. 

The  claims  are  rejected  on  the  grounds  of  duplication 
and  indefiniteness.  Ex  parte  Oswald  1925  C.  D.  page  20; 
ex  parte  Duncau  1920  C.  D.  page  36. 

The  following  pairs  of  claims  are  cited  as  examples  of 
substantial  duplication;  and  the  claims  of  each  pair  are 
considered  patentably  indistinct. 

Claim  7  differs  from  claim  5  merely  in  reciting  the  con¬ 
densation  of  vapors  released  the  evaporating  chamber. 
This  is  not  a  patentable  distinction. 

Claims  12  and  49 — The  limitation  ‘ *  taking  off  vapors 
while  under  said  pressure”  in  the  latter  claim  does  not  con¬ 
fer  patentability,  since  it  is  disclosed  in  Clark  of  record. 

Claims  16  and  48  are  considered  patentably  indistinct 
since  claim  16  differs  merely  in  reciting  the  function  of 
the  adsorptive. 

Claims  39,  40,  41,  42,  43,  44  and  45  differ  from  claims 
58,  59,  60,  61,  62,  63  and  64  respectively  merely  in  that  the 
term  “repeatedly”  is  used  in  the  latter  group  of  claims 
in  describing  the  circulation  of  the  oil.  This  is  not  con¬ 
sidered  patentable.  In  the  first  place  repetition  is  implied 
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from  the  expression  “circulating  the  oil”.  Secondly,  re¬ 
peatedly  circulating  the  oil  can  involve  no  invention  in  view 
of  Dubbs  or  Trumble  of  record  or  Jenkins  cited. 

W.  W.  HOLMES, 
Examiner. 


Part  of  the  Amendment  Filed  August  15,  1927 
Paper  No.  9. 

221  IN  THE 

UNITED  STATES  PATENT  OFFICE. 

MEANS  AND  METHODS  OF  DISTILLING. 

In  re  application  of  ) 

Ulysses  S.  Jenkins  ) 

Serial  No.  723,144  ) 

Filed  June  30th,  1924.) 

%  • 

AMENDMENT 

August  10th,  1927. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir:  ■ 

In  response  to  the  Office  Action  of  January  22nd,  1927, 
the  applicant  amends  as  follows : 

Claim  1,  line  1.  after  “of”  (first  occurrence)  insert  oil ; 
line  2,  change  “material”  (second  occurrence)  to  oil;  line 
3,  after  “the”  insert  oil  and;  line  4,  after  “the”  (first  oc¬ 
currence)  insert  oil  and. 

Please  cancel  claims  2,  3  and  4. 

Please  write  the  following  claim  to  take  the  place  of 
claim  5. 

65.  In  a  process  of  oil  distillation,  continuously  and 
repeatedly  passing  the  oil  to  be  distilled  through  a  still, 
supplying  an  adsorptive  to  said  oil,  dispersing  said  adsorp¬ 
tive  throughout  said  oil,  subjecting  the  mixture  of  oil  and 
adsorptive  to  pressure  and  heat  for  separation  of  dis¬ 
tillates,  continuously  conducting  a  substantial  portion  of 
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said  mixture  to  an  evaporating  chamber,  and  subjecting 
said  conducted  portion  in  said  chamber  to  reduced  pres¬ 
sure  for  the  separation  by  contained  heat  of  distillates 
from  the  mixture  therein. 

Please  cancel  claims  6,  7,  8,  12  and  13. 

Please  write  the  following  claims  to  take  the  place  of 
claims  9,  10  and  11. 

222  66.  A  method  of  treating  carbon-forming  sub¬ 

stances  during  a  cracking  operation  on  an  oil  in  a 
still,  comprising  adding  an  adsorptive  substance  to  the  oil 
to  prevent  the  production  of  carbon  in  a  consolidated  form 
whereby  the  unconsolidated  carbon  may  be  drawn  off. 

67.  A  method  of  treating  carbon-forming  substances 
during  a  cracking  operation  on  an  oil  in  a  still,  comprising 
adding  an  adsorptive  substance  to  the  oil  to  prevent  the 
production  of  carbon  in  a  consolidated  form  whereby  the 
unconsolidated  carbon  may  be  drawn  off  with  excess  oil, 
conducting  said  carbon,  adsorptive  substance  and  excess  oil 
to  an  evaporating  locus,  and  subjecting  the  same  to  reduced 
pressure  for  separation  of  distillates  therefrom. 

68.  A  method  of  treating  carbon-forming  substances 
during  a  cracking  operation  on  an  oil  in  a  still,  comprising 
adding  an  adsorptive  substance  to  the  oil  to  prevent  the 
production  of  carbon  in  a  consolidated  form  whereby  the 
unconsolidated  carbon  may  be  drawn  off,  supplying  an  ex¬ 
cess  of  oil  in  the  still  for  continuously  conducting  off  the 
carbon  while  being  formed  and  conducting  said  carbon, 
adsorptive  substance  and  excess  oil  to  an  evaporating 
locus,  and  subjecting  the  same  to  reduced  pressure  for 
separation  of  distillates  therefrom. 

Please  write  the  following  claim  to  take  the  place  of 
claim  16. 

69.  The  method  of  treating  hydrocarbons  undergoing  a 
cracking  operation,  comprising  supplying  and  dispersing 
an  adsorptive  substance  to  and  throughout  the  hydrocar¬ 
bon,  removing  the  mixture  of  the  hydrocarbon  and  sub- 
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stance  under  pressure,  and  subjecting  the  same  to  a  re¬ 
duced  pressure  for  separation  of  distillates. 

223  Please  cancel  claims  17,  18,  19,  20,  21,  22,  24,  25, 
26,  27,  28  and  29. 

Please  write  the  following  claim  to  take  the  place  of 
claim  30. 

70.  An  oil  distilling  apparatus  comprising  a  still,  a 
separator,  a  duct  for  conducting  a  portion  of  the  contents 
in  the  still  therefrom  to  the  separator,  a  settling  receptacle, 
a  duct  for  conducting  the  unflashed  part  of  the  contents 
of  the  separator  to  said  receptacle,,  and  means  for  decant¬ 
ing  the  lighter  part  of  the  contents  of  the  receptacle. 

Please  cancel  claim  31. 

Claim  34,  line  2,  change  4 ‘added”  to  adsorptive,  and 
change  lines  6  and  7  thereof,  to  read  as  follows :  the  adsorp¬ 
tive  and  produced  matter  in  the  chamber,  and  a  vapor  out¬ 
let  at  an  upper  part  of  said  chamber. 

Please  cancel  claim  35. 

Claim  36,  line  2,  change  “added”  to  adsorptive ;  before 
“mat-”  insert  adsorptive  and  produced;  and  lines  6,  7,  8, 
and  9,  please  change  to  read  as  follows :  ter  in  the  chamber, 
a  vapor  outlet  at  an  upper  part  of  said  chamber,  amd  a  dis¬ 
charge  duct  leading  from  a  lower  part  of  said  chamber 
amd  to  a  settling  tank. 

Please  cancel  claims  37,  38,  39,  40,  41,  42,  45,  48,  and  49. 

Claims  43  and  44,  line  4  of  each,  and  claim  50,  line  6, 
change  “in”  to  from. 

Please  write  the  following  claims  to  take  the  place  of 
claims  52,  53,  54,  55,  and  56. 

71.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  the  oil  in  a  closed  circuit,  means  for  subject¬ 
ing  the  oil  to  heat  and  pressure,  and  means  for  causing 
a  rapid  flow  of  the  oil  at  a  greater  rate  than  four  feet  per 

second. 

224  72.  A  cracking  still  for  oil,  comprising  means  for 
causing  a  flow  of  the  oil  in  a  closed  circuit,  means  for 
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subjecting  a  portion  of  said  circuit  to  heat  and  pressure, 
and  means  for  causing  the  flow  of  the  oil  in  said  portion 
at  a  greater  rate  than  four  feet  per  second. 

73.  A  cracking  still  for  oil  comprising  means  for  caus¬ 
ing  a  flow  of  the  oil  in  a  closed  circuit,  means  for  subjecting 
the  oil  to  heat  and  pressure,  and  means  connected  to  a 
point  of  said  circuit  for  flushing  out  a  large  portion  of  the 
oil  in  said  circuit. 

74.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  the  oil  in  a  closed  circuit,  means  for  supplying 
and  dispersing  an  adsorptive  to  and  throughout  said  cir¬ 
cuit,  and  means  for  subjecting  the  mixture  of  the  oil  and 
adsorptive  to  heat  and  pressure. 

75.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  the  oil  in  a  closed  circuit,  means  for  supply¬ 
ing  and  dispersing  an  adsorptive  to  and  throughout  said 
circuit,  means  for  subjecting  the  mixture  of  the  oil  and  the 
adsorptive  to  heat  and  pressure,  and  means  connected  to 
a  point  of  said  circuit  for  flushing  out  a  large  portion  of 
the  oil  and  dispersed  adsorptive  in  said  circuit. 

Please  cancel  claims  57,  58,  59,  60,  61,  62,  63,  and  64. 

Please  add  the  following  claims: 

76.  The  process  of  converting  a  heavy  hydrocarbon 
oil  to  a  lighter  product,  comprising  supplying  an  adsorp¬ 
tive  to  the  oil,  and  subjecting  the  mixture  of  oil  and  ad¬ 
sorptive  to  cracking  heat  and  pressure. 

77.  The  process  of  converting  a  heavy  hydrocarbon 
oil  to  a  lighter  product,  comprising  supplying  an  adsorp¬ 
tive  to  the  oil,  dispersing  the  adsorptive  throughout 

225  the  oil,  and  subjecting  the  mixture  of  oil  and  adsorp¬ 
tive  to  cracking  heat  and  pressure. 

78.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  supplying  an  adsorptive 
to  the  oil,  flowing  the  mixture  of  oil  and  adsorptive  in  a 
stream,  and  subjecting  the  stream  to  cracking  heat  and 
pressure. 
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.  79.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  the  oil  to  cracking  heat  and  pressure,  and  sup¬ 
plying  an  adsorptive  to  the  cracking  locus  of  the  oil  under 
the  cracking  treatment. 

80.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  the  oil  to  cracking  heat  and  pressure,  supply¬ 
ing  an  adsorptive  to  the  cracking  locus  of  the  oil  under  the 
cracking  treatment,  and  dispersing  the  adsorptive  in  said 
locus. 

81.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  the  oil  to  cracking  heat  and  pressure,  and  sup¬ 
plying  an  adsorptive  to  the  cracking  locus  of  the  oil  under 
the  cracking  treatment,  and  withdrawing  a  portion  of  said 
mixture  from  said  locus. 

82.  In  a  process*  of  oil  distillation,  the  steps  of  flowing 
a  stream  of  oil  through  a  still,  supplying  an  adsorptive  to 
the  oil,  and  subjecting  the  stream  to  heat  and  pressure. 

83.  In  a  process  of  oil  distillation,  the  steps  of  flowing  a 
stream  of  oil  through  a  still,  dispersing  a  divided  adsorp¬ 
tive  throughout  said  stream,  and  subjecting  the  stream  to 
heat  and  pressure. 

84.  In  a  process  of  oil  distillation,  the  steps  of  flowing 
a  stream  of  oil  through  a  still,  supplying  an  adsorptive  to 
the  oil,  subjecting  the  stream  to  heat  and  pressure,  and 
withdrawing  a  part  of  the  stream. 
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Office  ActionApril  19,  1928  Paper  No.  11. 

231  UNITED  STATES  PATENT  OFFICE 

Washington,  Apr.  19  1928 
Wallace  R.  Lane  Applicant:  U.  S.  Jenkins 

Marquette  Bldg.  Ser.  No.  723144 

Chicago,  Illinois.  Filed  June  30, 1924 

For  Means  and  Methods  of 
Distilling 

In  response  to  amendment  filed  Aug.  16,  1927 : 

Recorded : 


Dubbs  1319053  Oct.  21,  1919  196-59 

Herber  1111580  Sept.  22,  1914  196-85 

Darlington  1614660  filed  June  2,  1923  196-52 

Prutzman  1561999  “  Sept.  2,  1922  196-147 

“  1562001  “  4  4  2,  1922  196-79 

Herthel  1634666  “  Apr.  8,  1924  196-55 


The  matter  commencing  with  “The  rate”,  line  2  of 
amendment  inserted  after  line  15,  page  8,  by  letter  of  Sept. 
2,  1926;  and  ending  with  “second”,  line  5  of  said  amend¬ 
ment,  is  required  to  be  canceled  as  new  matter.  Also  the 
sentence  included  in  lines  12-15  of  the  amendment  inserted 
after  line  3  of  page  11  is  required  to  be  canceled  as  new 
matter. 

The  original  specification  and  claims  contained  no  speci¬ 
fic  disclosure  relative  to  the  velocity  of  flow.  Applicant 
now  has  claims  directed  to  this  feature  and  support  for 
such  claims  cannot  be  introduced  by  amendment. 

The  specific  figures  on  the  volume  of  oil  withdrawn  as 
“flush  material”  (45  to  65  per  cent)  given  in  lines  9-11, 
line  31,  lines  54^56  of  the  amendment  inserted  after  line  32, 
page  9,  by  letter  of  September  2,  1926  are  required  to  be 
canceled  as  new  matter. 

The  statement  relative  to  “the  promotion  and  formation 
of  a  product  having  compounds  of  anti-knock  characteris¬ 
tics”,  lines  37-38  of  amendment  inserted  after  line  3,  page 
11,  is  required  to  be  canceled  as  new  matter. 
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In  the  specification  and  claims,  the  term  ‘ 1  adsorptive’ ’  is 
frequently  used  as  a  noun.  This  is  believed  inaccurate, — 
adsorbent — should  be  substituted. 

232  It  is  questioned  whether  lime  has  the  properties 
of  an  adsorbent.  Data  supporting  applicant’s  con¬ 
tention  on  this  point  should  be  furnished. 

Darlington,  cited,  filed  in  June  2,  1923,  uses  bentonite 
dispersed  in  the  oil  being  cracked.  Bentonite  is  one  of  the 
materials  disclosed  by  applicant  as  suitable  for  use  as  an 
adsorbent.  Darlington  is  considered  a  reference  since  the 
affidavit  under  Rule  75  describes  only  the  use  of  lime  as  the 
alleged  adsorbent. 

Dubbs  1319053,  cited,  discloses  the  circulation  of  sand 
suspended  in  the  oil  during  circulation  of  the  oil  through  a 
closed  circuit,  and  the  withdrawal  of  some  of  the  oil  and 
sand  through  outlets  D12  and  D13. 

Claims  50,  51,  71  and  72  are  rejected  as  unsupported  by 
the  original  disclosure  relative  to  the  velocity  of  flow  in 
excess  of  four  feet  per  second. 

Claim  1  is  rejected  on  either  Dubbs  1319053  or  Darling¬ 
ton  cited,  and  is  also  rejected  as  not  differentiating  over 
Leslie  et  al  of  record. 

Claim  14  is  rejected  on  either  Darlington  or  Dubbs,  cited, 
in  view  of  withdrawal  and  evaporation  of  excess  oil  in  a 
separate  stage  in  Clark  of  record.  The  rejection  of  record 
on  Clark  in  view  of  the  use  of  adsorptive  material  in  Han¬ 
sen  is  repeated.  If  the  addition  of  fuller’s  earth  (one  of 
the  adsorptive  substances  disclosed  by  applicant)  has  the 
effect  of  forming  the  carbon  in  non-consolidating  form 
when  used  in  applicant’s  process,  it  would  have  similar 
effect  in  the  Hansen  process. 

Claim  15  is  rejected  as  inaccurate.  The  oil  from  which 
the  distillates  are  separated  is  not  * *  uncracked”.  It  has 
passed  through  the  cracking  still  and  therefore  must  have 
undergone  a  change  due  to  the  temperature  and  pressure  - 
conditions  to  which  it  was  subjected.  While  it  has  not  been 
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cracked  to  gasoline,  yet  it  has  undergone  other  changes 
tending  to  give  it  characteristics  different  from  the  original 
charging  stock. 

233  Claim  15  is  rejected  on  either  Hansen  or  Darling¬ 
ton  or  Dubbs,  cited. 

Claim  23,  line  4.  “it”  should  be — they — . 

Claim  23  is  rejected  on  Clark  in  view  of  use  of  an  ad¬ 
sorbent  in  Hansen.  Claim  23  is  further  rejected  on  Dar¬ 
lington  in  view  of  the  withdrawal  of  excess  oil  in  Clark, 
and  is  also  rejected  on  Dubbs,  cited. 

Claims  34  and  36  are  rejected  as  indefinite  in  the  phrase 
“to  maintain  a  constant  movement”  etc.,  lines  4-6.  Is  this 
phrase  intended  to  refer  back  to  the  means  for  reducing 
pressure”,  line  3?  It  is  not  seen  where  there  are  any 
means  disclosed  for  maintaining  constant  movement  of  the 
oil. 

Claim  34  is  rejected  on  Clark.  The  fact  that  Clark  does 
not  use  an  adsorbent  is  immaterial  in  applying  the  refer¬ 
ence  to  an  apparatus  claim.  Note  that  the  steam  jets  in  29 
of  Clark  (lines  127-130,  page  2)  would  “prevent  settling”. 

Claim  36  is  rejected  on  the  references  of  Claim  34.  There 
would  be  no  invention  in  correcting  pipe  32  of  Clark  to  a 
settling  tank  such  as  3  of  Trumble  of  record. 

Claims  43  and  44  are  rejected  on  Dubbs  1319053,  cited, 
and  also  on  Darlington  in  view  of  heating  oil  in  a  closed 
circuit  in  Dubbs,  cited. 

Claim  46  is  rejected  on  Hansen  in  view  of  the  constant 
supply  of  fresh  oil  in  Dubbs  or  Darlington,  cited.  Claim 
46  is  further  rejected  on  either  Dubbs  or  Darlington,  cited. 

Claim  47  is  rejected  on  Clark  in  view  of  use  of  adsorbent 
in  Hansen. 

Claim  47  is  further  rejected  on  Dubbs,  cited,  and  also  on 
Darlington  in  view  of  the  withdrawal  of  excess  oil  in  Dubbs, 
cited,  or  Clark. 

Claim  50  is  rejected  on  Jenkins  1226526,  of  record,  or  on 
Dubbs,  cited ;  and  is  further  rejected  on  Darlington  in  view 
of  the  closed  circuit  circulation  in  Dubbs,  cited. 
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234  Claim  51  is  rejected  on  Herber,  cited,  who  dis¬ 
closes  the  distilling  of  oil  in  presence  of  lime ;  in  view 
of  Dubbs,  cited,  who  shows  the  circulation  in  a  closed  cir¬ 
cuit. 

Claims  65,  67  and  68  are  rejected  on  either  Dubbs,  cited, 
or  Darlington,  each  taken  in  view  of  evaporation  of  the 
withdrawn  oil  in  Clark. 

Claim  66  is  rejected  on  either  Dubbs,  cited  or  Darlington. 

Claim  69  is  rejected  on  Clark  in  view  of  use  of  adsorb¬ 
ent  in  Hansen.  Claim  69  is  rejected  on  Clark  in  view  of 
use  of  adsorbent  in  Hansen.  Claim  69  is  further  rejected 
on  either  Dubbs,  cited,  or  Darlington,  in  view  of  the  distil¬ 
lation  of  removed  oil  under  reduced  pressure  in  Clark. 

Claim  70  is  rejected  as  indefinite  in  that  “unflashed”, 
line  4,  has  no  expressed  antecedent.  Claim  70  is  rejected  on 
Clark  in  view  of  the  settling  receptable  3  in  Trumble. 

Claim  71  is  rejected  as  indefinite  due  to  redundancy  in 
“means  for  causing  a  flow”,  “means  for  causing  a  rapid 
flow”.  Process  limitations  such  as  “greater  rate  than  four 
feet  per  second”  are  informal  in  claims  for  structure. 
Claim  71  is  rejected  on  Jenkins  1226526  of  record. 

Claim  72  is  rejected  as  inaccurate  in  “portion”,  line  3. 
All  of  the  closed  circuit  is  subjected  to  pressure,  not  merely 
a  portion  of  it.  Claim  72  is  rejected  on  the  reasons  and  re¬ 
ferences  of  claim  71. 

Claim  73  is  rejected  on  either  Dubbs  1319053  (note  pipes 
Du,  D12,  etc.)  or  on  Trumble  (note  pipe  44).  Expressions 
snch  as  “a  large  portion  of  the  oil”  are  process  limitations, 
and  do  not  render  an  apparatus  claim  patentable  over 
Trumble. 

Claims  74  and  75  are  rejected  on  Dubbs  1319053. 

.  Claims  76  and  77  are  rejected  on  any  one  of  the  following : 
Dubbs,  cited,  Darlington,  Hansen  or  Herber.  Claim  76  is 
further  rejected  on  Herthel. 
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Claims  78  to  84  are  rejected  on  Dubbs  and  are  further 
rejected  on  Darlington  in  view  of  the  step  of  heating  the 
oil  in  a  stream  in  Dubbs. 

Claims  32  and  33  stand  allowed. 

WELLINGTON  B.  JOHNSON, 
Acting  Examiner. 


Amendment  Filed  October  15,  1928  Paper  No.  12. 


235  IN  THE  UNITED  STATES  PATENT  OFFICE 


In  re  application  of 
Ulysses  S.  Jenkins 
Filed  June  30, 1924 
Ser.  No.  723,144 


>-  Means  and  Methods  of  Distilling 


j 


Paper  Number  11  Amendment  F  October  18, 1928 
Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

In  response  to  the  Office  Action  of  April  19,  1928,  in  the 
above  entitled  application,  applicant  amends  as  follows : 

Page  1  of  the  specification,  line  15,  after  4 ‘and  it” 
insert  44is”  and  change  the  final  44s”  on  “comprises”  to 
“d”;  last  line,  change  “difficulty”  to  “difficultly”. 

Page  2,  line  20,  change  “diaphram”  to  “diaphragm”. 

Page  4,  line  20,  after  “apparatus”  change  the  period 
to  a  comma  and  add  “forming  a  closed  cyclic  channel.” 

Page  5,  line  9,  change  “ic”  to  “is”;  line  24,  change  “dia¬ 
phram”  to  “diaphragm”. 

Page  6,  line  7,  change  “cuits”  to  “duits”;  line  26,  change 
“are”  to  “is”. 

Page  9,  line  29,  change  “carried”  to  “carrier”. 

Page  10,  line  7,  change  “diaphram”  to  “diaphragm”; 
line  20,  change  “32”  to  “22”;  line  22,  change  “24”  to 
“42”. 

Page  3  of  Amendment  €,  lines  5,  6,  7,  and  8  of  C8,  change 
“adsorptive”  to  “adsorbent”. 
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Page  4  of  Amendment  C,  lines  1  and  18  of  C8,  change 
‘  ‘adsorptive  ’  to  ‘  ‘  adsorbent 9  \ 

Page  5  of  Amendment  C,  line  6  of  CIO,  change  “adsorp¬ 
tive”  to  “adsorbent”. 

Page  7  of  Amendment  C,  line  21,  change  “adsorptive” 
to  “adsorbent”  in  two  places. 

236  Page  8  of  Amendment  C,  line  26  of  C12,  change 
“adsorptive”  to  “adsorbent”. 

Page  9  of  Amendment  C,  line  6  of  C12,  change  “adsorp¬ 
tive”  to  “adsorbent”. 

Page  8  substitute  for  Amendment  C7  the  following: 
“This  circulation  through  the  tubes  is  effected  at  much 
higher  velocities  than  could  formerly  be  obtained.”;  after 
line  17  insert  the  following :  “If  thermal  convection  were 
used  alone  it  would  be  impossible  to  secure  as  great  or 
greater  velocity  than  one  foot  per  second  through  the  tubes. 
This  would  be  far  too  low  a  velocity  to  effect  any  distribu¬ 
tion  of  the  adsorbent.  With  the  combined  action  of  the  pro¬ 
peller  and  thermal  convection  a  high  velocity  or  rapid  flow 
is  obtained  sufficient  to  produce  the  necessary  dispersion 
of  the  adsorbent.  It  has  been  found  that  a  rate  of  flow 
through  the  tubes  of  about  9  feet  per  second  gives  very 
satisfactory  results.” 

237 '  Please  cancel  Claim  1  and  substitute  the  following 
claim:' 

85.  In  a  process  of  Oil  distillation,  the  step  of  continuous¬ 
ly  feeding  into  the  rapidly  flowing  stream  of  the  enclosed 
cyclic  channel  of  a  still  charging  stock  comprising  oil  and 
such  percentage  only  of  a  finely  divided  mineral  substance 
as  can  be  maintained  in  a  uniformly  dispersed  condition 
throughout  the  liquid  contents  of  said  channel. 

Please  cancel  Claim  4,  if  this  has  not  already  been  done 
as  directed  by  Amendment  E,  page  1. 

Please  write  the  following  claims  numbered  86  to  103 
inclusive : 
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86.  A  process  of  cracking  oil,  including  the  steps  of 
continuously  feeding  into  the  cyclic  channel  of  a  still  charg¬ 
ing  stock  comprising  oil  and  such  percentage  only  of  a  finely 
divided  mineral  substance  as  can  be  maintained  in  a  uni¬ 
formly  dispersed  condition  throughout  the  liquid  contents  of 
said  channel  and  maintaining  such  mineral  substance  in  a 
uniformly  dispersed  condition  throughout  such  liquid  con¬ 
tents. 

87.  A  process  of  cracking  oil,  including  the  steps  of  con¬ 
tinuously  feeding  into  the  cyclic  channel  of  a  still  charg¬ 
ing  stock  comprising  oil  and  such  percentage  only  of  a 
finely  divided  mineral  substance  as  can  be  maintained  in  a 
uniformly  dispersed  condition  throughout  the  liquid  con¬ 
tents  of  said  channel,  maintaining  such  mineral  substance 
in  a  uniformly  dispersed  condition  throughout  such  liquid 
contents,  and  removing  from  the  still  such  proportion  of 
the  mineral  substance  and  the  oil  in  which  it  is  suspended 
that  accumulation  of  solids  in  the  still  is  prevented. 

88.  A  process  of  treating  oil,  including  the  steps  of  con¬ 
tinuously  feeding  into  the  cyclic  channel  of  a  still  charging 
stock  comprising  oil  and  such  percentage  only  of  a  finely 

divided  mineral  substance  as  can  be  maintained  in  a 
238  uniformly  dispersed  condition  throughout  the  liquid 
contents  of  said  channel,  maintaining  such  mineral 
substance  in  a  uniformly  dispersed  condition  throughout 
such  liquid  contents,  and  withdrawing  from  said  channel  in 
a  substantially  continuous  manner  a  portion  of  its  liquid 
contents  substantial  in  amount  as  compared  with  the 
volume  of  charging  stock  fed  into  said  channel. 

89.  A  process  of  treating  oil,  comprising  the  steps  of 
continuously  feeding  into  the  cyclic  channel  of  a  still  charg¬ 
ing  stock  comprising  oil  mixed  with  a  finely  divided  mineral 
substance  having  a  characteristic  adsorptive  action,  con¬ 
tinuously  maintaining  such  added  mineral  substance  in  a 
uniformly  dispersed  condition  throughout  the  liquid  con¬ 
tents  of  said  channel,  applying  heat  to  a  portion  of  said 
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channel,  maintaining  superatmospheric  pressure  on  the 
liquid  contents  throughout  said  channel,  withdrawing  from 
said  channel  in  a  substantially  continuous  manner  a  por- 

i  , 

tion  of  its  liquid  contents  substantial  in  amount  as  com¬ 
pared  with  the  volume  of  charging  stock  fed  into  said  chan¬ 
nel, the  amount  of  finely  divided  mineral  substance  fed  into 
said  channel  being  so  restricted  as  to  permit  of  its  being 
maintained  in  a  uniformly  dispersed  condition  throughout 
the  liquid  contents  of  the  cyclic  channel. 

90.  A  process  of  cracking  higher  boiling  point  hydro¬ 
carbon  oils  to  form  lower  boiling  point  hydrocarbon  oils 
which  comprises  subjecting  a  body  of  oil  to  be  cracked  to 
distillation  in  a  container  under  superatmospheric  pres¬ 
sure  and  at  a  cracking  temperature,  feeding  into  said  body 
of  oil  during  the  run  charging  stock  consisting  of  oil  com¬ 
mingled  with  particles  of  a  finely  divided  adsorptive  ma¬ 
terial,  adsorbing  with  such  divided  material  the  particles 
of  carbon-forming  substance  in  the  cracking  oil,  maintain¬ 
ing  the  particles  of  divided  material  in  a  dispersed  condi¬ 
tion  throughout  the  oil  and  withdrawing  a  substantial  por¬ 
tion  of  the  oil  containing  such  dispersed  absorptive  parti¬ 
cles  carrying  the  absorbed  substance;  the  amount 

239  of  adsorptive  material  in  the  oil  fed  in  and  the 
amount  of  such  material  carrying  the  adsorbed  sub¬ 
stance  in  the  oil  withdrawn  being  so  regulated  as  to  main¬ 
tain  the  body  of  oil  undergoing  distillation  below  that 
point  of  saturation  which  would  otherwise  cause  deposition 
of  such  material  upon  the  heating  surfaces  of  the  container. 

91.  In  a  process  of  cracking  oil,  the  step  of  preventing 
deposition  of  carbon  on  the  interior  wall  of  the  still  by 
contacting  and  adsorbing  the  carbon-forming  material  in 
the  cracking  oil  with  finely  divided  particles  of  a  mineral 
substance,  such  as  lime,  uniformly  dispersed  throughout 
the  oil  being  cracked. 

92.  In  a  process  of  cracking  oil,  the  step  of  preventing 
deposition  of  carbon  by  contacting  and  adsorbing  the 
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particles  of  carbon-forming  material  in  the  cracking  oil 
with  finely  divided  particles  of  lime  continuously  maintain¬ 
ed  in  a  unformly  dispersed  condition  throughout  the  main 
body  of  oil  being  cracked. 

93.  A  process  of  treating  oil,  comprising  circulating 
the  oil  through  a  cyclic  channel,  subjecting  the  oil  to  heat 
and  pressure  sufficient  to  crack  the  oil,  and  preventing 
adherance  of  carbon  to  the  inner  surface  of  the  cyclic  chan¬ 
nel  by  contacting  and  adsorbing  the  particles  of  carbon- 
forming  material  with  finely  divided  particles  of  a  mineral 
substance  continuously  maintained  in  a  uniformly  dis¬ 
persed  condition  throughout  the  oil  in  the  cyclic  channel. 

94.  In  a  process  of  cracking  oil,  the  steps  of  dispersing 
finely  divided  particles  of  a  mineral  substance  uniformly 
throughout  a  stream  of  oil  in  an  enclosed  cyclic  channel, 
adsorbing  the  particles  of  carbon-forming  material  in  the 
cracking  oil  by  such  dispersed  particles  of  mineral  sub¬ 
stance,  maintaining  in  a  homogeneous  condition  the  stream 
of  oil  containing  the  dispersed  particles  of  carbon-laden 
mineral  substance  by  agitating  the  stream  and  maintain¬ 
ing  it  in  rapid  circulation  through  such  cyclic  chan- 

240  nel,  and  relieving  the  stream  of  free  carbon  by  draw¬ 
ing  off  a  portion  of  such  homogeneous  mixture  of  oil 
and  particles  of  carbon-laden  mineral  substance. 

95.  In  a  process  of  cracking  oil,  the  steps  of  dispersing 
finely  divided  particles  of  lime  uniformly  throughout  a 
stream  of  oil  in  an  enclosed  cyclic  channel,  absorbing  the 
particles  of  carbon-forming  material  in  the  cracking  oil 
by  such  dispersed  particles  of  lime,  maintaining  in  a  homo¬ 
geneous  condition  the  stream  of  oil  containing  the  dis¬ 
persed  particles  of  carbon-laden  lime  by  agitating  the 
stream  and  maintaining  it  in  rapid  circulation  through  such 
cyclic  channel,  and  relieving  the  stream  of  free  carbon  by 
drawing  off  a  portion  of  such  homogeneous  mixture  of  oil 
and  particles  of  carbon-laden  lime. 

96.  In  a  process  of  cracking  oil,  the  step  of  comming¬ 
ling  with  such  oil  lime  so  finely  divided  as  to  produce  an 
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adsorptive  effect  upon  the  carbon-forming  material  in  the 
cracking  oil  and  in  a  proportion  insufficient  to  cause  cata¬ 
lytic  action  upon  the  oil. 

97.  In  a  process  of  cracking  oil,  the  steps  of  commingling 
with,  such  oil  lime  so  finely  divided  as  to  produce  an  ad¬ 
sorptive  effect  upon  the  carbon-forming  material  in  the 
cracking  oil,  and  in  a  proportion  insufficient  to  cause 
catalytic  action  upon  the  oil,  and  continuously  maintaining 
the  commingled  materials  in  a  homogeneous  condition. 

98.  The  process  of  treating  hydrocarbon  oils  under 
cracking  conditions  of  pressure  and  temperature  which  in¬ 
cludes  the  maintaining  in  dispersed  suspension  throughout 
the  oil  of  lime  particles  in  a  finely  divided  condition  and  in 
a  quantity  insufficient  for  catalytic  action  on  the  oil,  re¬ 
moving  the  carbon  and  other  solids  formed  in  the  oil  during 
the  distillation  process  by  adsorbing  the  carbon-forming 
and  other  solid-forming  materials  with  the  particles  of 
finely  divided  lime  and  withdrawing  a  portion  of  the  oil 
containing  suspended  particles  of  lime  impregnated  with 

adsorbed  carbon  and  other  solids. 

241  99.  In  oil  distillation  the  commingling  of  oil  with 

such  a  quantity  of  finely  divided  lime  as  to  produce 
adsorptive  action  between  the  lime  and  the  carbon-forming 
substance  in  the  oil. 

100.  In  oil  distillation,  the  dispersion  throughout  the 
oil  of  such  quantity  of  finely  divided  particles  of  lime  that 
the  optimum  adsorptive  action  occurs  between  the  lime  and 
the  carbon-forming  substance  in  the  oil. 

101.  In  a  process  of  cracking  oil  the  steps  of  maintain¬ 
ing  finely  divided  particles  of  lime  in  a  uniformly  dispersed 
condition  throughout  the  oil  and  contacting  and  associat¬ 
ing  with  such  particles  of  lime  carbon-forming  material  and 
free  carbon  particles  to  prevent  their  consolidation. 

102.  A  process  of  treating  hydrocarbon  oils  consisting 
in  flowing  the  oil  through  a  closed  channel  extending  in 
part  through  a  heating  zone,  subjecting  the  oil  in  said  chan- 
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nel  to  a  pressure  and  temperature  sufficient  to  crack  the  oil, 
adsorbing  the  particles  of  carbon-forming  material  formed 
in  the  cracking  oil  with  a  finely  divided  mineral  material, 
such  as  lime,  dispersed  throughout  the  oil,  and  maintaining 
such  carbon-laden  material  in  a  suspended  condition  by 
continuous  mechanical  agitation  of  the  oil  to  prevent  con¬ 
solidation  of  the  carbon  and  its  depositing  upon  the  inner 
walls  of  the  channel. 

103.  A  method  of  removing  carbon  and  other  solids 
from  oil  undergoing  distillation,  which  comprises  the  steps 
of  dispersing  and  retaining  in  suspension  throughout  the 
oil  a  divided  adsorptive  material,  causing  the  association 
therewith  of  carbon  as  formed  in  the  oil  by  contacting  and 
adsorbing  such  carbon  with  the  suspended  adsorptive  ma¬ 
terial,  maintaining  even  distribution  throughout  the  oil  of 
the  particles  thus  produced,  and  withdrawing  a  portion  of 
the  oil  containing  such  suspended  divided  material  and 
the  carbon  associated  therewith. 

242  Please  cancel  Claim  14  and  rewrite  as  follows: 

104.  A  process  of  cracking  oil  including  the  steps 
of  continuously  feeding  into  the  cyclic  channel  of  a  still 
charging  stock  comprising  an  excess  quantity  of  oil  and 
such  percentage  only  of  a  finely  divided  adsorptive  ma¬ 
terial  as  can  be  maintained  in  a  uniformly  dispersed  condi¬ 
tion  throughout  the  liquid  contents  of  said  channel,  sub¬ 
jecting  the  mixture  of  oil  and  adsorptive  material  in  the 
cyclic  channel  to  heat  and  pressure,  retaining  the  car¬ 
bonaceous  constituents  formed  in  the  cracking  oil  in  a  non- 
consolidated  and  suspended  condition  by  adsorption,  con¬ 
tinuously  conducting  off  the  adsorptive  and  carbonaceous 
constituents  together  with  a  portion  of  the  excess  oil 
through  an  evaporating  chamber  to  a  settling  tank  and  re¬ 
leasing  the  pressure  on  the  withdrawn  mixture  in  the 
evaporating  chamber  to  distill  off  a  portion  of  the  oil  by 
its  residual  heat. 

Please  cancel  Claim  15  and  substitute  the  following 
claim : 
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105.  In  a  method  of  cracking  oils,  the  step  of  reducing 
the  pressure  on  an  incompletely  cracked  mixture  of  oil 
and  an  adsorptive  material  carrying  adhering  particles  of 
carbon  to  effect  a  reduction  in  volume  of  the  mixture 
through  separating  distillates  by  the  contained  residual 
heat. 

Please  insert  the  following  claims  numbered  106  to  108 
inclusive : 

106.  The  improvement  in  the  process  of  cracking  hydro¬ 
carbon  oils  which  comprises  heating  a  charge  of  the  oil  in 
a  still  to  a  cracking  temperature  under  pressure,  main¬ 
taining  in  said  still  charge  a  body  of  adsorptive  material 
consisting  of  finely  divided  particles  of  lime  uniformly 
distributed  throughout  the  oil  and  circulating  the  oil  to¬ 
gether  with  the  said  adsorptive  material  through  a  closed 
cyclic  channel  comprising  in  part  a  bank  of  heating  tubes. 

107.  A  process  of  cracking  oil  which  includes  the  steps 
of  continuously  feeding  charging  stock  comprising  oil  and 
a  finely  divided  adsorptive  material  into  the  body  of  oil 

being  cracked,  maintaining  said  material  in  a  sus- 
243  pended  and  uniformly  dispersed  condition  through¬ 
out  the  body  of  oil  by  rapidly  circulating  the  ad¬ 
sorptive  material  together  with  the  cracking  oil  through 
a  cyclic  channel,  removing  said  material  and  associated  pro¬ 
ducts  formed  in  the  cracking  process  from  said  channel  by 
conducting  off  a  portion  of  said  body  of  oil  containing  the 
suspended  adsorptive  material  carrying  associated  prod¬ 
ucts  whereby  the  deposition  of  such  products  upon  the 
inner  surfaces  of  the  cyclic  channel  is  prevented. 

108.  The  process  of  cracking  oil  which  comprises  sub¬ 
jecting  the  oil  to  a  cracking  temperature  under  pressure 
in  a  still,  supplying  a  quantity  of  finely  divided  adsorptive 
material  substantially  proportionate  to  the  amount  of 
carbon  being  formed  by  the  cracking  process,  maintaining 
said  material  in  dispersed  suspension  throughout  the  oil 
being  cracked  and  retaining  the  carbon  in  nonconsolidated 
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form  by  causing  it  to  adhere  to  the  suspended  particles  of 
divided  material. 

Please  cancel  Claim  23  and  substitute  therefor  the  fol¬ 
lowing  claim: 

109.  A  process  of  cracking  oil,  comprising  continuously 
feeding  oil  through  a  still  at  a  greater  rate  than  the  same 
may  be  cracked,  supplying  and  dispersing  a  given  amount 
of  an  adsorptive  substance  to  and  throughout  said  oil  dur¬ 
ing  the  cracking  action,  maintaining  the  free  carbon  in 
suspension  and  in  a  non-consolidated  condition,  and  con¬ 
tinuously  carrying  off  the  carbon-laden  adsorptive  sub¬ 
stance  in  a  stream  of  excess  oil  flowing  from  the  still. 

Please  write  the  following  claims  numbered  110  to  113 
inclusive : 

110.  The  method  of  preventing  deposits  of  solids  in  a 
still  which  comprises  flowing  the  oil  in  a  stream  through  the 
channel  of  a  still,  supplying  to  the  stream  that  quantity  of 

divided  lime  which  may  be  maintained  in  sufficiently 
244  dispersed  suspension  throughout  the  oil  to  adsorb 
the  carbon-forming  substances  and  retain  the  free 
carbon  in  a  non-consolidated  form,  and  withdrawing  from 
the  stream  oil  carrying  in  suspension  the  carbon-laden 
lime. 

111.  The  process  of  cracking  oil  which  comprises  main¬ 
taining  a  main  body  of  oil  at  a  cracking  temperature  and 
pressure,  continuously  taking  off  vapors  therefrom;  sup¬ 
plying  such  quantity  of  divided  adsorptive  material  to  the 
main  body  o£  oil  as  may  be  maintained  in  dispersed  sus¬ 
pension  therethrough,  maintaining  the  adsorptive  "ma¬ 
terial  in  such  dispersed  condition,  adsorbing  the  carbon- 
forming  material  in  the  oil  being  cracked  and  retaining  it 
in  suspension  in  the  oil  with  the  divided  material;  con¬ 
tinuously  supplying  fresh  oil  to  maintain  in  proper  volume 
said  body  of  oil  undergoing  cracking;  continuously  with¬ 
drawing  oil  containing  the  suspended  carbon-laden  ma¬ 
terial  for  the  purpose  of  preventing  an  increase  of  such 
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material  in  the  main  body  of  oil  over  a  predetermined  pro¬ 
portion;  spreading  the  withdrawn  oil  in  a  thin  film  after 
reducing  the  pressure  thereon  and  while  the  same  is  at  sub¬ 
stantially  the  cracking  temperature  of  the  main  body  of 
oil;  taking  off  vapors  from  the  withdrawn  oil  to  increase 
the  concentration  of  the  carbon-laden  material  and  reduce 
the  volume  of  oil  containing  such  suspended  material;  and 
effecting  a  separation  of  the  solid  material  from  the  oil 
by  stagnating  the  oil  so  as  to  precipitate  the  concentrated 
solids  by  settling  and  decanting  off  the  supernatent  liquid. 

112.  The  process  of  cracking  oil  which  comprises  sub¬ 
jecting  oil  to  a  cracking  temperature  under  pressure  in  a 
still,  supplying  to  the  oil  that  quantity  of  divided  adsorp¬ 
tive  alkaline  material,  such  as  lime,  which  may  be  main¬ 
tained  in  dispersed  suspension  throughout  the  oil  being 
cracked,  maintaining  the  divided  alkaline  material  in  a  dis¬ 
persed  condition  throughout  the  oil,  adsorbing  with  such 
alkaline  material  the  asphaltene  substance  in  the  cracking 
oil  prior  to  liberation  of  the  continued  sulphur,  and  there¬ 
after  neutralizing  in  adsorptive  contact  with  the  alkaline 
material  the  resulting  sulphur  body  liberated  from  the 
adsorbed  asphaltene  substance. 

245  113.  The  process  of  cracking  oil  which  comprises 

subjecting  the  oil  to  a  cracking  temperature  under 
pressure  in  a  still,  supplying  to  the  oil  that  quantity  of 
adsorptive  material  in  divided  form  which  may  be  main¬ 
tained  in  suspension  throughout  the  oil  being  cracked, 
maintaining  the  divided  material  in  suspended  condition 
throughout  the  oil  by  repeated  rapid  mechanical  circular 
tion  of  the  still  contents  through  a  closed  cyclic  channel, 
retaining  the  carbon  in  non-consolidated  form  by  associa¬ 
tion  with  the  particles  of  suspended  divided  material,  con¬ 
ducting  the  oil  relatively  quickly  through  heating  tubes 
forming  a  part  of  said  channel,  and  withdrawing  from 
said  channel  oil  containing  the  suspended  particles  of 
divided  material  with  the  associated  carbon. 
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Please  cancel  claims  43,  44,  46,  47,  50,  and  51  and  substi¬ 
tute  in  place  thereof  claims  numbered  114  to  119  inclusive : 

114.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
a  part  of  said  circuit,  taking  off  vapors  from  said  circuit, 
supplying  fresh  oil  to  said  circuit,  and  dispersing  such 
quantity  of  a  divided  adsorptive  material  throughout  the 
oil  in  said  circuit  as  may  be  retained  in  suspension  by  the 
velocity  of  the  rapidly  circulating  oil. 

115.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
a  part  of  said  circuit,  taking  off  vapors  from  said  circuit, 
supplying  fresh  oil  to  said  circuit,  dispersing  a  divided  ad¬ 
sorptive  material  throughout  the  oil  in  said  circuit  and  con¬ 
tinuously  withdrawing  from  said  circuit  such  a  substantial 
portion  of  the  oil  and  dispersed  adsorptive  material  con¬ 
tained  therein  as  compared  with  the  amount  of  oil  fed  into 
the  circuit  that  deposition  of  the  adsorptive  material  in  the 

circuit  is  prevented. 

246  116.  A  process  of  cracking  oil,  comprising  sub¬ 

jecting  the  oil  to  heat  and  pressure,  taking  off  vapors 
while  under  said  pressure,  dispersing  such  quantity  of  a 
divided  adsorptive  material  throughout  said  oil  as  to  af¬ 
ford  distributed  nuclei  for  adsorbing  and  retaining  carbon¬ 
forming  substance  in  suspension,  and  supplying  fresh  oiL 

117.  A  process  of  cracking  oil,  comprising  subjecting  the 
oil  to  heat  and  pressure,  taking  off  vapors  while  under  said 
pressure,  dispersing  that  quantity  of  divided  lime  through¬ 
out  said  oil  which  will  adsorb  sufficient  of  the  carbon-form¬ 
ing  substances  in  the  cracking  oil  to  prevent  their  consoli¬ 
dation,  supplying  fresh  oil  and  continuously  withdrawing 
a  sufficient  quantity  of  the  oil  containing  suspended  lime 
with  adhering  carbonaceous  material  to  prevent  deposition 
of  said  material. 
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118.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
a  part  of  said  circuit,  supplying  fresh  oil  and  lime  to  said 
circuit,  the  oil  in  the  heated  part  of  the  circuit  passing 
therethrough  at  a  sufficiently  rapid  rate  to  maintain  the 
lime  in  dispersed  suspension  in  the  oil,  and  taking  off 
vapors  from  said  circuit. 

119.  A  process  of  cracking  oil,  comprising  rapidly  cir¬ 
culating  oil  in  a  closed  circuit  and  under  a  given  pressure, 
the  pressure  throughout  the  circuit  being  the  same,  heating 
a  part  of  said  circuit,  continuously  supplying  a  mixture  of 
oil  and  lime  into  said  circuit,  continuously  drawing  off  a 
large  portion  of  the  mixture  in  said  circuit,  the  mixture 
being  circulated  through  the  heated  part  of  said  circuit  at 
a  sufficiently  rapid  rate  to  maintain  the  lime  in  dispersed 
suspension  in  the  oil. 

Please  cancel  Claims  65  to  69  inclusive  and  write  claims 
numbered  120  to  124  inclusive  to  take  the  place  thereof: 

120.  In  a  process  of  oil  distillation,  continuously 
247  and  rapidly  passing  the  oil  to  be  distilled  through  a 
still,  supplying  an  adsorptive  material  to  said  oil, 
dispersing  said  adsorptive  material  through  said  oil,  regu¬ 
lating  the  supply  of  the  adsorptive  material  to  prevent 
settling  of  the  solid  constituents  of  the  oil  including  the 
adsorptive  material,  subjecting  said  mixture  to  pressure 
and  heat  for  separation  of  distillates  therefrom,  continu¬ 
ously  conducting  a  substantial  portion  of  said  mixture  to 
an  evaporating  chamber,  and  subjecting  said  conducted 
portion  in  said  chamber  to  reduced  pressure  for  the  separa¬ 
tion  by  contained  heat  of  distillates  therefrom. 

121.  A  method  of  treating  carbon-forming  substances 
during  a  cracking  operation  in  an  oil  still,  comprising  add¬ 
ing  an  adsorptive  material  to  the  oil  to  prevent  the  con¬ 
solidation  of  carbon-forming  substances  through  adsorp¬ 
tion  by  the  adsorptive  material  whereby  the  carbon  may 
be  carried  off  with  the  adsorptive  material  in  a  stream  of 
oil  drawn  from  the  still. 
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122.  A  method  of  treating  carbon-forming  substances 
during  a  cracking  operation  in  an  oil  still,  comprising  add¬ 
ing  an  adsorptive  material  to  the  oil  to  prevent  the  con¬ 
solidation  of  carbon-forming  substances  through  adsorp¬ 
tion  by  the  adsorptive  material  whereby  the  carbon  may  be 
carried  off  with  the  adsorptive  material  in  a  stream  of  oil 
drawn  from  the  still,  conducting  said  mixture  to  an  evap¬ 
orating  chamber,  and  subjecting  the  mixture  to  reduced 
pressure  for  separation  of  distillates  therefrom. 

123.  A  method  of  treating  carbon-forming  substances 
during  a  cracking  operation  in  an  oil  still,  comprising  add¬ 
ing  lime  to  the  oil  to  prevent  the  consolidation  of  carbon¬ 
forming  substances  through  adsorption  by  the  lime  where¬ 
by  the  carbon  may  be  carried  off  with  the  lime  in  a  stream 
of  oil  drawn  from  the  stilL 

124.  A  method  of  treating  hydrocarbons  undergoing  a 
cracking  operation,  comprising  supplying  and  dispersing 
to  and  throughout  the  hydrocarbon  a  quantity  of  an  ad¬ 
sorptive  material  porportionate  to  the  quantity  of  free 
carbon  formed  in  the  oil  undergoing  cracking  so  as  to 

remain  in  suspension  after  adsorbing  carbon-form- 
248  ing  substances  produced  in  the  cracking  operation, 
removing  under  pressure  the  mixture  of  hydrocar¬ 
bon  and  adsorptive  material  carrying  the  adsorbed  free 
carbon,  and  subjecting  the  said  mixture  to  a  reduced  pres¬ 
sure. 

Please  cancel  Claims  76  to  84  inclusive  and  substitute 
claims  numbered  125  to  131  inclusive  in  place  thereof : 

125.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  supplying  a  small  quan¬ 
tity  of  an  adsorbent  as  compared  with  the  volume  of  oil 
under  distillation  so  as  to  be  insufficient  for  catalytic  action. 

126.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  subjecting  the  oil  to  crack¬ 
ing  heat  and  pressure,  and  supplying  and  dispersing  to  and 
throughout  the  oil  such  quantity  of  an  adsorptive  material 
that  carbon-forming  substances  produced  in  the  cracking 
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oil  are  adsorbed  and  retained  in  suspension  by  the  adsorp¬ 
tive  material. 

127.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  the  stream  to  cracking  heat  and  pressure,  and 
supplying  and  dispersing  to  and  throughout  the  stream  a 
given  quantity  of  lime  sufficient  for  adsorbing  carbon-form¬ 
ing  substances  and  retaining  the  free  carbon  in  suspension. 

128.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  said  oil  to  cracking  heat  and  pressure,  and  sup¬ 
plying  a  given  quantity  of  an  adsorptive  material  to  the  oil 
prior  to  cracking  sufficient  for  adsorbing  the  carbon-form¬ 
ing  substances  and  retaining  the  same  in  suspension. 

129.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  said  oil  to  cracking  heat  and  pressure,  supply¬ 
ing  a  given  quantity  of  lime  to  the  oil  prior  to  cracking 
sufficient  for  adsorbing  the  carbon-forming  substances  and 
retaining  the  same  in  suspension. 

130.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a 

249  stream,  subjecting  said  oil  to  cracking  heat  and  pres¬ 
sure,  supplying  a  given  quantity  of  an  adsorptive 
material  to  the  oil  during  the  cracking  treatment  for  ad¬ 
sorbing  carbon-forming  substances  and  retaining  the  same 
in  suspension,  and  withdrawing  a  portion  of  the  mixture 
to  relieve  the  flowing  stream  of  the  suspended  material. 

131.  The  process  of  converting  a  heavy  hydrocarbon  oil 
to  a  lighter  product,  comprising  flowing  the  oil  in  a  stream, 
subjecting  the  oil  to  cracking  heat  and  pressure,  supplying 
such  quantity  of  lime  to  the  oil  during  the  cracking  treat¬ 
ment  that  carbon-forming  substances  are  adsorbed  and  re¬ 
tained  in  suspension  by  the  lime,  and  withdrawing  a  por¬ 
tion  of  the  mixture  to  relieve  the  flowing  stream  of  oil  of 
any  excess  quantity  of  lime. 
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Please  insert  the  following  claims  numbered  132  and  133 
respectively : 

132.  In  an  apparatus  for  the  distillation  of  oil,  the  com¬ 
bination  of  a  closed  cyclic  channel  in  which  the  stream  of 
oil  is  circulated  under  pressure  and  subjected  to  heat  to 
effect  a  cracking  of  the  oil,  means  for  taking  off  desirable 
vapors  therefrom,  means  for  continuously  supplying  charg¬ 
ing  stock  including  oil  and  an  adsorptive  material  into  the 
circulating  stream  of  oil,  means  for  continuously  drawing 
off  a  large  proportion  of  the  charging  stock  fed  into  the 
cyclic  channel,  means  for  evaporating  a  portion  of  the  oil 
so  withdrawn,  means  for  stagnating  the  unevaporated  por¬ 
tion  of  the  withdrawn  oil  to  effect  a  separation  of  the  sus¬ 
pended  adsorptive  material  and  other  solids  from  the 
supernatent  liquid. 

133.  In  an  apparatus  for  the  distillation  of  oil,  the  com¬ 
bination  of  a  closed  cyclic  channel  in  which  a  stream  of  oil 
is  circulated  under  pressure  and  subjected  to  heat  to  effect 
a  cracking  of  the  oil,  means  for  taking  off  desirable  vapors 
therefrom,  means  for  continuously  supplying  charging 
stock  including  oil  and  an  adsorptive  material  into  the  cir¬ 
culating  stream  of  oil,  an  evaporating  chamber  exterior  to 

the  cyclic  channel  for  partially  evaportaing  oil  with- 
250  drawn  from  the  circulating  stream,  means  for  con¬ 
tinuously  drawing  off  to  said  evaporating  chamber 
a  large  proportion  of  the  charging  stock  fed  into  the  cyclic 
channel,  a  settling  tank  connected  to  the  evaporating  cham¬ 
ber  for  stagnating  the  unevaporated  portion  of  the  with¬ 
drawn  oil  to  effect  a  separation  of  the  suspended  adsorp¬ 
tive  material  and  other  solids,  and  means  for  decanting  the 
supernatent  liquid. 

It  is  noted  Claims  32  and  33  stand  allowed. 

Please  cancel  Claim  34  and  rewrite  as  follows : 

134.  In  a  distilling  device,  a  chamber,  an  inlet  for  con¬ 
ducting  a  mixture  of  oil  and  adsorptive  material  with  as¬ 
sociated  carbon  into  said  chamber,  means  for  reducing  the 
pressure  whereby  the  contained  heat  in  said  mixture  will 
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cause  release  of  vapors  from  the  oil,  means  for  spreading 
the  oil  in  a  continuous  sheet  within  the  chamber,  means  for 
taking  off  vapors  from  said  sheet,  means  for  withdrawing 
the  unvaporized  portion  of  the  mixture  from  the  chamber, 
and  means  for  absorbing  any  temporary  variation  in  the 
rate  of  withdrawal  of  the  mixture  to  maintain  a  constant 
movement  of  said  sheet  of  oil  across  the  chamber  for  pre¬ 
venting  deposition  of  the  solids  therein. 

Please  insert  the  following  claim  numbered  135. 

135.  In  a  distilling  device,  an  evaporating  chamber, 
comprising  means  for  spreading  a  heated  mixture  of  oil 
and  adsorptive  material  with  associated  carbon  in  a  con¬ 
tinuous  sheet,  means  for  subjecting  the  sheet  to  reduced 
pressure,  means  for  taking  off  vapors  therefrom,  a  settling 
tank,  means  for  withdrawing  the  unevaporated  portion  of 
the  mixture  to  the  settling  tank,  means  for  maintaining  a 
constant  and  uninterrupted  movement  of  the  sheet  across 
the  evaporating  chamber  irrespective  of  any  temporary 
variation  in  the  flow  of  the  unevaporated  portion  of  the 
mixture  from  the  chamber. 

Please  cancel  Claim  36  and  substitute  the  following 
claim : 

136.  In  a  distilling  device,  a  chamber,  an  inlet  for 
251  supplying  a  mixture  of  oil  and  adsorptive  material 
with  associated  carbon  into  said  chamber,  means  for 
reducing  the  pressure  whereby  the  contained  heat  in  said 
mixture  will  cause  release  of  vapors  from  the  oil,  means 
for  spreading  the  mixture  in  a  continuous  thin  sheet  within 
the  chamber,  a  vapor  outlet  at  an  upper  part  of  the  cham¬ 
ber  for  taking  off  vapors  from  the  sheet,  a  discharge  duct 
leading  from  a  lower  part  of  said  chamber  to  a  settling  tank 
for  withdrawing  the  unvaporized  portion  of  the  mixture, 
means  for  maintaining  a  constant  movement  of  said  sheet 
across  the  chamber  by  absorbing  in  the  lower  part  of  said 
chamber  any  temporary  variation  in  the  rate  of  mixture 
withdrawn  from  the  chamber. 
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Please  cancel  Claims  70  to  75  inclusive  and  substitute 
therefor  claims  numbered  137  to  142  inclusive : 

137.  An  oil  distilling  apparatus  comprising  a  still  in¬ 
cluding  a  bank  of  heating  tubes  and  a  vaporizing  chamber 
forming  a  part  of  a  closed  cyclic  channel,  a  second  evap¬ 
orating  chamber  connected  with  and  exterior  to  said  cyclic 
channel  for  flashing  a  portion  of  the  contents  withdrawn 
from  the  still,  a  settling  receptacle  connected  to  said  exterior 
chamber  and  means  for  decanting  the  lighter  part  of  the 
contents  of  said  receptacle. 

138.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  oil  and  an  adsorptive  material  into  a  closed 
circuit,  means  for  subjecting  the  mixture  to  heat  and  pres¬ 
sure,  and  means  for  circulating  the  oil  in  the  closed  circuit 
at  such  a  rapid  rate  that  the  adsorptive  material  is  held  in 
dispersed  suspension  by  the  swiftly  moving  stream  of  oil. 

139.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  oil  and  lime  into  a  closed  circuit,  means  for 
subjecting  the  mixture  to  heat  and  pressure,  and  means  for 
circulating  the  oil  in  the  closed  circuit  at  such  a  rapid  rate 
that  the  lime  is  carried  in  suspension  by  the  swiftly  moving 
stream  of  oil. 

252  140.  A  cracking  still  for  oil,  comprising  means 

for  causing  a  flow  of  oil  and  adsorptive  material 
into  a  closed  circuit  under  pressure,  means  for  subjecting 
a  portion  of  said  circuit  to  heat,  means  for  circulating  the 
oil  through  said  portion  at  such  a  rapid  rate  that  the 
stream  of  oil  containing  the  adsorptive  material  is  main¬ 
tained  in  a  homogeneous  condition,  and  means  connected 
to  a  point  of  said  circuit  for  flushing  out  from  said  cir¬ 
cuit  a  large  portion  of  the  homogeneous  mixture  of  oil  and 
adsorptive  material. 

141.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  oil  and  lime  into  a  closed  circuit  under  pres¬ 
sure,  means  for  subjecting  a  portion  of  said  circuit  to 
heat,  means  for  circulating  the  oil  through  said  portion 
at  such  a  rapid  rate  that  the  stream  of  oil  containing  the 
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lime  is  maintained  in  a  homogeneous  condition,  and  means 
connected  to  a  point  of  said  circuit  for  flushing  out  from 
said  circuit  a  large  portion  of  the  homogeneous  mixture 
of  oil  and  lime. 

142.  A  cracking  still  for  oil,  comprising  means  for  caus¬ 
ing  a  flow  of  oil,  comprising  means  for  causing  a  flow  of 
oil  intermixed  with  a  finely  divided  adsorptive  material  into 
a  closed  circuit,  means  for  subjecting  and  retaining  the  ad¬ 
sorptive  material  in  distributed  and  homogeneous  suspen¬ 
sion  throughout  the  oil,  means  exterior  to  said  circuit  for 
distilling  by  residual  heat  under  reduced  pressure  a  por¬ 
tion  of  the  homogeneous  contents  of  said  circuit,  and  means 
connected  to  a  point  of  said  circuit  for  conducting  a  large 
portion  of  the  homogeneous  mixture  of  oil  and  dispersed 
adsorptive  material  from  said  circuit  to  said  exterior  eva¬ 
porating  means. 

253  REMARKS  AND  ARGUMENT 

Amendment  C7  has  been  re-worded  to  more  clearly  ex¬ 
press  the  statement  regarding  the  velocity  of  flow  of  oil 
through  the  tubes.  The  velocities  mentioned  are  by  way 
of  explanation  and  do  not  set  forth  any  new  step  of  the 
process  and  are  therefore  not  new  matter. 

With  regard  to  the  requirement  for  cancellation  as  al¬ 
leged  new  matter  of  the  sentence  included  in  lines  12-15 
of  the  Amendment  inserted  after  line  3  of  page  11,  it  is 
respectfully  contended  that  no  new  steps  are  set  up;  a 
statement  is  merely  given  of  what  has  been  found  among 
rapid  velocities  as  being  satisfactory.  Only  the  presenta¬ 
tion  of  new  steps  could  be  considered  new  matter. 

As  to  the  specific  figures  on  the  volume  of  oil  withdrawn 
as  ‘‘flush  material”  alleged  to  be  new  matter,  it  is  sub¬ 
mitted  that  to  state  a  certain  portion  of  the  oil  fed  in  is 
flushed  out,  such  as  45  to  65%,  is  not  a  description  of  a 
new  step  of  a  process  but  is  merely  by  way  of  explana¬ 
tion.  However  this  percentage  statement  of  the  propor¬ 
tion  of  material  drawn  off  compared  to  the  amount  of 


163 


material  charged  into  the  apparatus  has  a  basis  in  the  last 
paragraph  on  page  9  of  the  specification  as  follows :  “While 
the.  oil  is  being  cracked  or  distilled,  it  is  preferable  that  an 
excess  amount  of  it  be  fed  into  the  still,  that  is,  a  substan¬ 
tial  amount  greater  than  is  necessary  to  just  supply  the 
amount  that  is  being  distilled  or  cracked  so  that  it  will 
act  as  a  flushing  medium  or  carrier  for  the  colloidal  or  sus¬ 
pended  particles  of  carbon  and  other  similar  materials,  so 
as  to  carry  the  same  off  continually  from  the  drums  and 
into  the  vaporizing  device.’ ’  In  order  for  the  oil  to  act 
as  a  fluidal  carrier  for  the  adsorptive  material  and  par¬ 
ticles  of  carbon  and  to  prevent  deposition  of  such  material 
it  is  necessary  that  sufficient  excess  oil  be  supplied  and 
withdrawn  to  carry  off  that  amount  of  adsorbent  with  sus¬ 
pended  carbon  and  other  similar  materials  which 
254  will  maintain  the  entire  still  contents  and  that  por¬ 
tion  of  the  oil  drawn  off  below  the  point  at  which 
precipitation  of  such  material  might  otherwise  occur  from 
the  oil. 

With  the  small  amount  of  absorptive  material  necessary, 
only  that  quantity  being  used  which  is  sufficient  to  neutral¬ 
ize  the  sulphur  and  to  provide  nuclei  for  deposition  of  the 
carbon  as  formed,  from  45  to  65  per  cent  of  the  oil  charged 
into  the  circuit  of  the  still,  depending  upon  the  character 
of  the  oil  being  cracked,  must  be  drawn  off  in  order  to  ac¬ 
complish  the  result  stated  in  the  last  paragraph  of  page  9 
of  the  original  specification,  that  is,  for  the  excess  oil  to 
“act  as  a  flushing  medium  or  carrier  for  the  colloidal  or 
suspended  particles  of  carbon  and  other  similar  materials, 
so  as  to  carry  the  same  off  continually  from  the  drums  and 
into  the  vaporizing  device.”  The  amount  of  excess  oil  to 
be  charged  and  drawn  off  is  thus  directly  proportional  to 
the  amount  of  carbon  formed  in  cracking,  since  the  amount 
of  adsorbent  to  be  added  must  be  varied  in  direct  propor¬ 
tion  to  the  amount  of  carbon  formed  in  the  cracking  pro¬ 
cess  to  give  optimum  results. 
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With  regard  to  the  requirement  for  cancellation  as  al¬ 
leged  new  matter  of  the  statement  on  page  11,  relative  to 
“the  promotion  and  formation  of  a  product  having  com¬ 
pounds  of  anti-knock  characteristics’’,  this  is  merely  a 
description  of  the  result  attained  and  not  the  addition  of 
a  new  step  to  the  process  and  is  therefore  not  new  matter. 
The  anti-knock  property  depends  upon  the  chemical  char¬ 
acteristics  of  this  particular  product  namely,  the  retention 
of  brach  chain  hydrocarbon  molecules  in  the  product  which 
is  formed  by  the  process  described  in  the  original  specifi¬ 
cation. 

The  Examiner’s  questioning  of  the  adsorptive  property 
of  lime  is  traversed.  The  inventor  uses  lime  as  an  adsorb¬ 
ent  and  there  is  ample  authority  supporting  applicant’s 
contention  on  this  point.  Lime  has  the  properties  of  an 
adsorbent. 


273  Office  Action  July  3,  1929  Paper  No.  13. 

UNITED  STATES  PATENT  OFFICE 

Washington  Jul  8  1929 

Applicant:  Ulysses  S.  Jenkins 
Wallace  R.  Lane,  Ser.  No.  723144 

Marquette  Bldg.,  Filed  June  30,  1924 

Chicago,  Ill.  For  Means  and  methods  of 

distilling. 

Amendment  filed  October  15,  1928  is  of  record. 

Porges 

•  (-German)  78,052  Sept.  10, 1919  196-52  no  drwg. 
Snelling  1,624,848  filed  May  5, 1915  196-51 
Woegerer  1,429,992  filed  May  8,1920  196-52 
Lightenholme  1,434,300  filed  Sept.  14, 1917  196-35 
Frasch  561,215  June  2,1896  196-35 

Hanna  1,408,698  filed  Dec.  22, 1919  196-59 

Smith  1,239,423  Sept.  4,1917  196-59 

Jenkins  et  al  1,440,996  Jan.  2, 1923  196-49 
•Claims  32  and  33  stand  allowed. 

Claims  90,  111,  113,  102,  117,  131  may  be  allowed  as  at 
present  advised. 
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It  is  noted  that  claims  85,  88,  89,  99,  100,  103,  110,  120 
and  125  do  not  recite  cracking.  These  claims  are  rejected 
as  lacking  utility  on  the  ground  that  there  would  be  no 
occasion  for  the  use  of  an  adsorbent  or  lime  in  an  ordinary 
non-cracking  distillation  in  which  carbon  is  not  formed. 

Claims  85,  86,  87,  88,  93  and  94  which  recite  broadly  the 
use  of  a  “finely  divided  mineral  substance”,  are  rejected 
as  broader  than  the  disclosure.  Applicant’s  process  is 
based  on  adsorption,  therefore,  not  any  mineral  substance 
will  serve  the  purpose,  but  only  such  as  have  adsorptive 
properties. 

Claim  85  is  rejected  as  indefinite  in  the  term  “enclosed 
cyclic  channel  of  a  still”.  This  term  has  no  expressed 
antecedent  in  the  claim,  and  is  in  the  nature  of  an 
274  apparatus  limitation.  Apparatus  limitations  should 
not  appear  in  process  claims — ex  'parte  Dixon,  1906 
C.  D.  242  and  ex  parte  Foreman,  1924  C.  D.  47. 

Claims  86  to  89,  94,  95,  104,  and  110  are  rejected  as  in¬ 
definite  in  respect  to  the  term  “cyclic  channel”  for  the 
same  reasons  as  claim  85. 

Claim  85  is  rejected  on  either  Herber,  Snelling,  Woeger- 
er,  Porges,  Lightenhome  or  Frasch,  the  specific  method  of 
distillation  by  circulation  through  a  “cyclic  channel”  being 
old  in  Trumble  1,281,884  of  record. 

Claims  86  and  87  are  rejected  on  either  Herber,  Porges, 
Snelling,  Woegerer  or  Lightenhome  in  view  of  Trumble. 

Claim  88  is  rejected  on  either  Snelling,  Porges,  Woeger¬ 
er,  Lightenhome  or  Frasch  in  view  of  Hanna  cited  who  dis¬ 
closes  circulation  in  a  “cyclic  channel”  and  the  continuous 
withdrawal  of  a  substantial  amount  of  oil  from  the  still. 

Claims  93  and  94  are  rejected  on  either  Hansen  or  Herb¬ 
er  of  record  or  Snelling,  Woegerer  or  Lightenhome  in  view 
of  cyclic  circulation  in  Trumble  1,281,884. 

Note  lines  84-99  page  2  of  Snelling,  Woegerer  and  Light¬ 
enhome  distill  oil  containing  lime  in  suspension.  Note 
lines  60-96  page  1  of  Frasch. 
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Claim  89  is  rejected  on  Porges,  Hansen,  Herber,  Light- 
enhome,  Woegerer  or  Snelling  in  view  of  cyclic  circulation 
in  the  still  of  Trumble.  If  claim  89  is  amended  to  recite 
the  mineral  substance  has  a  characteristic  adsorptive  ac¬ 
tion  for  the  particles  of  carbon- forming  substance, 

275  the  above  rejection  may  be  withdrawn.  As  at  pres¬ 
ent  drawn  the  claim  is  considered  too  broad,  as 

most  solids  in  a  finely  divided  state  have  adsorptive  action 
for  some  materials.  This  the  finely  divided  nickel  recited 
in  Snelling  would  have  an  adsorbent  action  for  gases. 

Claim  103,  line  1,  “and  other  solids’ ’  is  queried.  What 
other  solids  has  applicant  disclosed  as  being  removed? 
Claim  103,  line  2,  insert  “a  body  of”  before  “oil”;  line  8, 
insert  “from  the  body  of  oil”  after  “withdrawing”;  line 
4,  insert  “finely”  before  “divided”.  If  amended  as  above 
suggested  and  further  amended  to  recite  cracking,  claim 
103  may  be  allowed  as  at  present  advised. 

Claim  104  is  rejected  as  indefinite  in  the  step  “retaining 
— by  adsorption”,  lines  8-10.  It  is  believed  that  the  action 
of  the  adsorptive  material  could  better  be  recited  positive¬ 
ly,  as  in  claim  90.  No  references  have  been  found  against 
claim  104. 

Claim  105  is  rejected  as  not  involving  invention  over 
Clark  of  record. 

Claim  107  is  rejected  on  the  references  and  reasons  of 
claim  89. 

Claim  108  is  rejected  as  not  sufficiently  differentiating 
from  Porges,  Snelling,  or  Hansen. 

Claim  109  does  not  indicate  what  connection  exists  be¬ 
tween  the  use  of  adsorptive  substance  and  the  step  of 
“maintaining  the  free  carbon  in  suspension”.  Claim  109 
is  rejected  on  Porges,  Snelling,  Woegerer,  Lightenhome, 
Hansen,  or  Herber,  each  taken  in  view  of  feeding  excess 
oil  and  withdrawing  oil  continuously  in  Hanna.  If 

276  amended  to  overcome  this  rejection  the  claim  would 
apparently  be  a  substantial  duplicate  of  other  claims 

in  the  case. 
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Claims  114  and  115  are  rejected  on  the  references  and 
reasons  of  claim  89. 

Claim  116  is  rejected  on  Hansen,  in  view  of  Smith,  cited, 
or  Leslie  et  al  of  record  which  shows  that  clays  such  as  are 
used  in  the  Hansen  cracking  process  are  known  to  possess 
the  property  of  adsorbing  carbon-forming  substances. 

Claim  120  is  rejected  as  indefinite  in  the  step  of  com¬ 
mencing  with  “regulating”  line  4. 

Claim  120  is  rejected  on  either  Porges,  Herber,  Frasch, 
Lightenhome,  Woegerer,  or  Snelling,  each  in  view  of  the 
step  of  distilling  the  withdrawn  oil  under  reduced  pressure 
in  Clark  or  others  of  record. 

Claims  121  and  322  are  rejected  as  indefinite — the  phrase 
commencing  with  “to  prevent”,  line  3. 

Claims  121,  122,  124  and  126  are  rejected  on  the  refer¬ 
ences  of  claim  116.  The  old  step  of  distilling  withdrawn 
oil  under  reduced  pressure,  recited  in  claims  122,  and  124, 
does  not  render  an  otherwise  unpatentable  claim  patent- 
able. 

Claim  125  is  rejected  as  indefinite,  inaccurate,  and  as 
based  upon  new  matters  in  the  terms  “small  quantity”, 
“insufficient  for  catalytic  action”.  No  statement  is  found 
in  the  specification  as  originally  filed  relative  to  restricting 
the  amount  of  adsorbent  material  used  to  such  a  quantity 
that  it  wdll  not  produce  catalysis.  If  a  material  is  a  cat¬ 
alyst  it  should  exhibit  catalysic  properties  whether 
277  present  in  small  or  large  amounts.  In  fact  small 
amounts  of  catalyst  are  ordinarily  used.  Rideal 
and  Taylor  state  on  page  16  of  “Catalysis  in  Theory  & 
Practice”  (copy  in  Div.  31)  that  “minimal  amounts  of  a 
catalytic  agent  are  adequate  for  the  transformation  of 
large  quantities  of  the  reacting  substances.” 

Claim  125  is  further  rejected  on  any  one  of  the  follow¬ 
ing:  Hansen,  Porges,  Herber,  Lightenhome,  Woegerer  or 
Snelling.  ^ 

Claim  12#  and  130  are  rejected  as  indefinite  in  “given 
quantity.” 
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Claims  12#  and  330  are  rejected  as  unpatentable  over 
Hansen  in  view  of  T rumble  1,281,884  or  other  patents 
which  disclose  heating  oil  in  a  stream.  Clays  such  as 
Hansen  discloses  are  known  to  act  as  adsorbents  for  car¬ 
bon-forming  substances,  see  Smith,  cited. 

Claim  95  in  addition  to  the  above  rejection  based  on  in¬ 
definiteness  of  the  term  “cyclic  channel’ 1  is  further  reject¬ 
ed  as  inaccurate  and  misleading  in  the  term  “stream  of 
oil  in  an  enclosed  cyclic  channel”.  The  oil  is  in  the  form 
of  a  stream  in  only  a  part  of  the  so-called  “cyclic  channel”. 
The  oil  can  hardly  be  said  to  be  in  a  stream  while  flowing 
through  chamber  1  or  ducts  3  and  4.  No  references  have 
been  found  against  claim  95. 

Claims  96,  97,  98  are  rejected  as  indefinite,  inaccurate, 
and  as  based  upon  new  matter  in  the  phrase  “in  a  propor¬ 
tion  insufficient  to  cause  catalytic  action  upon  the  oil”,  for 
reasons  stated  in  the  rejection  of  claim  125. 

278  Claim  100  is  rejected  as  without  basis  in  the  dis¬ 
closure.  No  information  was  given  in  the  specifica¬ 
tion  as  originally  filed  as  to  the  quantity  of  lime  necessary 
to  secure  optimum  adsorptive  action. 

Claim  101  is  rejected  on  either  Herber,  Woegerer,  Light- 
enhome  or  Porges. 

Claims  106,  118,  119  are  rejected  on  either  Woegerer, 
Herber,  Lightenhome,  Porges,  each  of  these  references 
being  taken  in  view  of  the  circulation  of  oil  in  a  closed 
“cyclic  channel”  or  “closed  circuit”  in  either  Jenkins  or 
Trumble  of  record.  The  claim  does  not  set  forth  the  ma¬ 
terial  for  which  the  lime  is  an  adsorptive.  Claims  118  and 
119  are  further  rejected  as  indefinite  in  “given  pressure”. 

Claim  110  in  addition  to  the  above  rejection  based  on 
the  indefiniteness  of  the  term  “channel”  is  further  reject¬ 
ed  as  inaccurate  in  the  term  “stream”,  for  reasons  stated 
under  claim  95.  No  references  have  been  found  against 
claim  110. 

Claim  112  is  rejected  on  the  ground  that  it  is  based  upon 
new  matter.  The  specification  as  originally  filed  contained 
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no  reference  to  asphaltenes  or  “neutralizing — the  result¬ 
ing  surphur  body”. 

Claim  123  is  rejected  as  indefinite  in  the  phrase  com¬ 
mencing  “to  prevent”,  line  2. 

Claims  127  and  129  are  rejected  as  indefinite  in  “given 
quantity”,  lines  5  and  4  respectively. 

Claims  91,  92,  96,  99  are  rejected  on  Herber  of 
279  record,  of  which  note  lines  28-35,  page  3.  There 
would  be  some  adsorptive  action  between  the  lime 
and  carbon  in  Herber,  note  that  the  patentee  refers  to  de¬ 
carbonizing  the  lime. 

Claims  132  and  133  are  rejected  as  inaccurate  in  refer¬ 
ence  to  the  circulation  of  a  stream  of  oil  in  the  cyclic  chan¬ 
nel.  The  oil  is  in  the  form  of  a  stream  in  only  a  portion 
of  the  closed  cyclic  channel. 

Claims  132  and  133  are  rejected  on  Coast  1,291,414  of 
record  in  view  of  the  “closed  cyclic  channel”  of  Jenkins 
1,226,526  of  record.  To  substitute  the  cyclic  type  of  still 
of  Jenkins  for  the  shell  still  1  of  Coast  would  lack  inven¬ 
tion.  Oil  is  continuously  withdrawn  from  still  1  and  pass¬ 
ed  into  evaporator  2  of  Coast.  Oil  is  withdrawn  from  2 
and  passes  to  decanting  element  13'  wherein  the  oil  is  in 
a  stagnant  condition  and  solids  are  separated  from  the 
liquid. 

Claims  134,  135,  and  136  are  rejected  as  indefinite  and 
inaccurate  in  the  “means  for  absorbing  any  temporary 
variation”,  etc.,  “means  for  maintaining  a  constant  and 
uninterrupted  movement”  etc.,  “means  for  maintaining  a 
constant  movement”,  etc.  No  separate  element  is  shown 
as  constituting  “means  for  absorbing”,  “means  for  main¬ 
taining”  etc.  is  found.  If  applicant  is  relying  on  the  por¬ 
tion  of  chamber  20  below  the  partition  27  to  supply  such 
“means”,  it  is  pointed  oat  that  the  claims  are  open  to 
objection  for  double  inclusion  of  elements,  since  chamber 
20  has  previously  been  recited  in  the  claims  as  one  of  the 
elements. 
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280  Claim  134  is  further  rejected  on  Warren,  Dunham 
or  Glossop  of  record.  The  space  below  the  lowermost 
filming  plates  in  these  patents  would  constitute  a  reservoir 
for  absorbing  any  fluctuations  in  flow  of  oil  from  the  stills. 

Claims  135  and  136  are  rejected  on  the  references  of 
claim  134  in  view  of  Coast  1,291,414  which  shows  that  the 
use  of  settling  tanks  (13')  is  a  common  expedient  in  the 
art. 

Claim  137  is  rejected  on  the  references  of  claim  132.  Claim 
137  is  further  rejected  on  Coast  1,410,797  in  view  of  the 
cyclic  still  of  Jenkins  1,226,526,  the  use  of  a  decanting  means 
being  merely  aggregative  and  an  old  expedient  in  the  art  as 
shown  by  Coast. 

Claims  138  to  142  are  rejected  on  Jenkins  et  at.  1,440,996 
cited,  in  which  oil  is  circulated  at  high  velocity  (lines  85 
et  sequer,  page  3),  and  in  which  the  oil  from  the  first  still 
passes  to  a  zone  of  reduced  pressure  in  the  second  still. 

Claim  142  is  further  rejected  on  Clark  1,410,797  in  view 
of  the  cyclic  still  of  Jenkins  1,226,526. 

W.  N.  HOLMES 
Examiner . 

The  Papers  Nos.  14  and  15  constitute  respectively,  an 
amendment  filed  October  31,  1929  (Amendment  G)  and  a 
supplemental  amendment  filed  December  20,  1929  (Amend¬ 
ment  H).  Neither  of  these  amendments  requested  any 
change  in  the  specification  or  drawing.  Paper  No.  14  pre¬ 
sented  additional  claims  numbered  143  to  158  inclusive.* 


*  The  basis  for  this  statement  and  similar  statements  appearing  in  this  ap¬ 
pendix  is  to  be  found  in  the  stipulation  by  counsel  for  the  appellee  and  ap¬ 
pellant,  filed  in  this  Court  on  April  2,  1943. 
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296  Office  Action  January  6,  1930  Paper  No.  16. 

UNITED  STATES  PATENT  OFFICE 

Washington  Jan.  6, 1930 

Applicant:  U.  S.  Jenkins 
Wallace  R.  Lane  Ser.  No.  723,144 
Marquette  Bldg.  Filed  June  30,  1924 
Chicago,  Ill.  For  Means  and  Method  of  Distilling. 

Responsive  to  amendment  filed  Dec.  19,  1929. 

Claims  90, 102,  111,  113, 117  and  131  stand  allowed. 

Claims  143  to  158  inclusive  are  allowed. 

Formal  allowance  of  the  application  is  withheld  pending 
termination  of  correspondence  by  the  Law  Examiner  rela¬ 
tive  to  a  possible  interference.  If  applicant  has  not  heard 
from  the  ofiice  within  sixty  days  from  date  he  should  com¬ 
municate  with  the  office,  calling  the  case  up  for  action. 

W.  N.  HOLMES 
Examiner. 


297  Applicant’s  Letter  Filed  March  13,  1930  Paper  No.  17. 

UNITED  STATES  PATENT  OFFICE 
In  re  application  of  U.  S." 

Jenkins,  Serial  No.  723,-  Means  and  Method  of  Distilling 
144,  Filed  June  30,  1924.  ^ 

March  10, 1930. 

LETTER 


Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Responsive  to  the  communication  of  December  19,  1929, 
in  the  above  entitled  application,  the  applicant  is  now  call¬ 
ing  up  this  case  for  action,  and  requests  that  it  be  passed  to 
issue. 

Respectfully  submitted, 

WALLACE  R.  LANE. 

•  •  *  •  • 
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Paper  No.  18  constitutes  a  letter  requesting  the  entry  of 
a  supplemental  oath,  and  the  supplemental  oath  referred 
to  therein.  These  were  filed  March  17,  1930  and  did  not 
involve  any  changes  in  the  specification  or  claims. 


301  Office  Letter  April  3,  1930  Paper  No.  19. 

UNITED  STATES  PATENT  OFFICE 

Washington,  Apr.  3, 1930. 
(Copies  sent  assignee 
&  applicant) 

Applicant:  Ulysses  S.  Jenkins 
Ser.  No.  723,144 
Filed  June  30, 1924, 

For  Means  and  methods  of 
distilling. 

Under  the  provisions  of  Rule  96  the  following  claims  are 
suggested  for  purposes  of  interference. 

Failure  to  make  same  within  thirty  days  from  the  date 
hereof  will  be  taken  as  a  disclaimer  of  the  subject  matter 
involved  therein: 

In  an  oil  cracking  process  in  which  carbon-forming  ma¬ 
terial  is  produced,  the  steps  of  charging  into  a  body  of  oil 
subjected  to  cracking  conditions  additional  oil  and  a  finely 
divided  mineral  substance  having  a  characteristic  adsorp¬ 
tive  action  for  carbon-forming  material;  dispersing  said 
finely  divided  mineral  substance  in  said  body  of  oil;  with¬ 
drawing  from  said  body  of  oil  during  said  process  a  portion 
of  said  oil  and  dispersed  mineral  substance ;  the  amount  of 
said  finely  divided  mineral  substance  charged  into  said 
body  of  oil  being  so  regulated  as  to  permit  of  its  intimate 
contact  in  suspension  with  said  carbon-forming  material. 

The  process  of  converting  a  heavy  petroleum  oil  into  a 
light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated. 


Wallace  R.  Lane, 
Marquette  Bldg., 
Chicago,  Ill. 
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continuously  taking  off  light  vapors  from  the  ring,  continu¬ 
ously  adding  oil  to  the  ring,  continuously  adding  a  cracking 
agent  to  said  ring  to  present  nuclei  for  the  deposition  of 
carbon,  agitating  the  whole  to  maintain  said  nuclei  in  a 
state  of  suspension,  and  withdrawing  residuum  including 
part  of  said  cracking  agent  with  its  deposited  carbon. 

The  process  of  converting  a  heavy  petroleum  oil  into  a 
light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring,  continu¬ 
ously  adding  oil  to  the  ring,  continuously  adding  a  crack¬ 
ing  agent  to  said  ring  to  present  nuclei  for  the  deposition 
of  carbon,  agitating  the  whole  to  maintain  said  nuclei  in  a 
state  of  suspension,  and  continuously  withdrawing  resi¬ 
duum  including  part  of  said  cracking  agent  with  its  de¬ 
posited  carbon. 

302  The  process  of  converting  higher  boiling  hydro¬ 
carbon  oils  into  lower  boiling  hydrocarbon  oils  which 
comprises  heating  a  flowing  stream  of  the  liquid  oil  to 
raise  it  to  a  cracking  temperature,  passing  the  heated  oil 
into  a  converting  vessel  under  superatmospheric  pressure, 
maintaining  the  oil  in  the  vessel  at  a  temperature  suitable 
to  active  decomposition,  leading  away  the  evolved  vapors, 
introducing  a  predetermined  quantity  of  substantially  non- 
aqueous  lime  into  the  fresh  oil  stream,  before  it  attains  a 
cracking  temperature,  and  withdrawing  during  the  process 
residual  material  and  lime  from  the  bottom  of  the  convert¬ 
ing  vessel  to  prevent  the  accumulation  of  lime  in  the  ves¬ 
sel. 

The  process  of  converting  higher  boiling  hydrocarbon 
oils  into  lower  boiling  hydrocarbon  oils  which  comprises 
heating  a  flowing  stream  of  the  liquid  oil  to  raise  it  to  a 
cracking  temperature,  passing  the  heated  oil  into  a  convert¬ 
ing  vessel  under  superatmospheric  pressure,  maintaining 
the  oil  in  the  vessel  at  a  temperature  suitable  to  active 


174 


decomposition,  leading  away  the  evolved  vapors,  and  con¬ 
tinuously  introducing  a  predetermined  quantity  of  substan¬ 
tially  non-acqueous  lime  into  the  fresh  oil  stream  before  it 
attains  a  cracking  temperature. 

In  the  process  of  converting  higher  boiling  hydrocarbon 
oils  into  lower  boiling  hydrocarbon  oils  characterized  by 
heating  a  flowing  stream  of  the  oil  to  a  cracking  tempera¬ 
ture,  passing  the  hot  oil  into  a  converting  vessel  in  which 
a  substantial  body  of  liquid  oil  is  maintained,  continuously 
effecting  decomposition  of  the  oil  in  the  vessel  under  super- 
atmospheric  pressure,  the  step  of  maintaining  a  predeter¬ 
mined  and  substantially  constant  quantity  of  substantially 
non-acqueous  lime  in  the  oil  subjected  to  decomposition  tem¬ 
perature. 

In  the  cracking  of  heavy  hydrocarbon  oils  for  the  pro¬ 
duction  of  lighter  hydrocarbon  oils  therefrom  by  distillation 
under  pressure,  the  improvement  comprising  circulating 
a  stream  of  the  oil  from  a  bulk  supply  through  a  heating 
zone  and  back  to  the  bulk  supply,  heating  the  oil  to  a  crack¬ 
ing  temperature  in  the  heating  zone,  introducing  finely 
divided  fuller’s  earth  into  the  oil  circulating  from  the  bulk 
supply  to  the  heating  zone  at  a  point  between  the  bulk  sup¬ 
ply  and  the  heating  zone,  and  maintaining  the  fuller’s  earth 
so  introduced  into  the  circulating  oil  in  intimate  admixture 
therewith  during  passage  through  the  heating  zone. 

In  the  cracking  of  heavy  hydrocarbon  oils  for  the  pro¬ 
duction  of  lighter  hydrocarbon  oils  therefrom  by  distilla¬ 
tion  under  pressure,  the  improvement  comprising  circulat¬ 
ing  a  stream  of  the  oil  from  a  bulk  supply  through  a  heat¬ 
ing  zone  and  back  to  the  bulk  supply  heating  the  oil  therein 
to  a  cracking  temperature  in  the  heating  zone,  supplying 
fresh  oil  to  the  oil  circulating  from  the  bulk  supply  to  the 
heating  zone  at  a  point  between  the  bulk  supply  and  the 
heating  zone,  introducing  finely  divided  fuller’s  earth  in 
admixture  with  fresh  oil  so  supplied  to  oil  circulating  from 
the  bulk  supply  to  the  heating  zone,  and  maintaining  the 
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fuller’s  earth  so  supplied  in  intimate  admixture  with  the 
oil  while  passing  through  the  heating  zone. 

W.  W.  HOLMES, 

Examiner. 


303  Amendment  Filed  May  3,  1930  Paper  No.  20. 
UNITED  STATES  PATENT  OFFICE 


In  re  application  of  Ulys¬ 
ses  S.  Jenkins,  Serial 
No.  723,144,  Filed  June 
30, 1924. 


f  Means  and  Method  of  Distilling 


Amendment. 

April  29,  1930. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Responsive  to  the  Office  action  of  April  3,  1930,  in  the 
above  entitled  application  the  applicant  amends  as  follows : 

Please  insert  the  following  claims  under  Rule  96. 

159.  In  an  oil  cracking  process  in  which  carbon-forming 
material  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material;  dispersing 
said  finely  divided  mineral  substance  in  said  body  of  oil; 
withdrawing  from  said  body  of  oil  during  said  process 
a  portion  of  said  oil  and  dispersed  mineral  substance; 
the  amount  of  said  finely  divided  mineral  substance  charg¬ 
ed  into  said  body  of  oil  being  so  regulated  as  to  permit  of 
its  intimate  contact  in  suspension  with  said  carbon-form¬ 
ing  material. 

304  160.  The  process  of  converting  a  heavy  petro¬ 

leum  oil  into  a  light  one  which  consists  in  circulating 
the  heavy  oil  in  a  closed  ring,  continuously  heating  a  portion 
of  the  ring,  maintaining  a  pressure  on  the  portion  of  the 
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ring  so  heated,  continuously  taking  off  light  vapors  from 
the  ring,  continuously  adding  oil  to  the  ring,  continuously 
adding  a  cracking  agent  to  said  ring  to  present  nuclei  for 
the  deposition  of  carbon,  agitating  the  whole  to  maintain 
said  nuclei  in  a  state  of  suspension,  and  withdrawing  resid¬ 
uum  including  part  of  said  cracking  agent  with  its  de¬ 
posited  carbon. 

161.  The  process  of  converting  a  heavy  petroleum  oil 
into  a  light  one  which  consists  in  circulating  the  heavy 
oil  in  a  closed  ring,  continuously  heating  a  portion  of  the 
ring,  maintaining  a  pressure  on  the  portion  of  the  ring  so 
heated,  continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  depo¬ 
sition  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdrawing  re¬ 
siduum  including  part  of  said  cracking  agent  with  its  depos¬ 
ited  carbon. 

.  162.  The  process  of  converting  higher  boiling  hydro¬ 
carbon  oils  into  lower  boiling  hydrocarbon  oils  which  com¬ 
prises  heating  a  flowing  stream  of  liquid  oil  to  raise  it  to  a 
cracking  temperature,  passing  the  heated  oil  into  a  con¬ 
verting  vessel  under  superatmospheric  pressure,  maintain¬ 
ing  the  oil  in  the  vessel  under  superatmospheric  pressure, 
maintaining  the  oil  in  the  vessel  at  a  temperature  suitable 
to  active  decomposition,  leading  away  the  evolved  vapors, 
introducing  a  predetermined  quantity  of  substantially  non- 

. .  ,  aqueous  lime  into  the  fresh  oil  stream,  before  it  at- 
305,.  tains  a  cracking  temperature,  and  withdrawing  dur- 

.  .  ,  ing  the  process  residual  material  and  lime  from  the 
bottom,  of  tbe  converting  vessel  to  prevent  the  accumula¬ 
tion  of  lime  in  the  vessel. 

.163.  The  process  of  converting  higher  boiling  hydro¬ 
carbon  oils  into  lower  boiling  hydrocarbon  oils  which  com¬ 
prises  heating  a  flowing  stream  of  the  liquid  oil  to  raise  it 
to  a  cracking  temperature,  passing  the  heated  oil  into  a 
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converting  vessel  under  superatmospheric  pressure,  main* 
taining  the  oil  in  the  vessel  at  a  temperature  suitable  to 
active  decomposition,  leading  away  the  evolved  vapors, 
and  continuously  introducing  a  predetermined  quantity 
of  substantially  non-aqueous  lime  into  the  fresh  oil  stream 
before  it  attains  a  cracking  temperature. 

164.  In  the  process  of  converting  higher  boiling  hydro¬ 
carbon  oils  into  lower  boiling  hydrocarbon  oils  char¬ 
acterized  by  heating  a  flowing  stream  of  the  oil  to  a  crack¬ 
ing  temperature,  passing  the  hot  oil  into  a  converting  vessel 
in  which  a  substantial  body  of  liquid  oil  is  maintained, 
continuously  effecting  decomposition  of  the  oil  in  the  vessel 
under  superatmospheric  pressure,  the  step  of  maintaining 
a  predetermined  and  substantially  constant  quantity  of  sub¬ 
stantially  non-aqueous  lime  in  the  oil  subjected  to  decom¬ 
position  temperature. 

165.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the 
production  of  lighter  hydrocarbon  oils  therefrom  by  distilla¬ 
tion  under  pressure,  the  improvement  comprising  circulat¬ 
ing  a  stream  of  the  oil  from  a  bulk  supply  through  a  heat¬ 
ing  zone  and  back  to  the  bulk  supply,  heating  the  oil  to  a 
cracking  temperature  in  the  heating  zone,  introducing  fine¬ 
ly  divided  fuller’s  earth  into  the  oil  circulating  from  the 
bulk  supply  to  the  heating  zone  at  a  point  between  the  bulk 
supply  and  the  heating  zone,  and  maintaining  the  fuller’s 
earth  so  introduced  into  the  circulating  oil  in  intimate 
admixture  therewith  during  passage  through  the  heating 

zone. 

306  166.  In  the  cracking  of  heavy  hydrocarbon  oils 

for  the  production  of  lighter  hydrocarbon  oils  there¬ 
from  by  distillation  under  pressure,  the  improvement  com¬ 
prising  circulating  a  stream  of  the  oil  from  a  bulk  supply 
through  a  heating  zone  and  back  to  the  bulk  supply  beating 
the  oil  therein  to  a  cracking  temperature  in  the  heating 
zone,  supplying  fresh  oil  to  the  oil  circulating  from  the 
bulk  supply  to  the  heating  zone  at  a  point  between  the 
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bulk  supply  and  the  heating  zone,  introducing  finely  divid¬ 
ed  fuller’s  earth  in  admixture  with  fresh  oil  so  supplied 
to  oil  circulating  from  the  bulk  supply  to  the  heating  zone, 
and  maintaining  the  fuller’s  earth  so  supplied  in  intimate 
admixture  with  the  oil  while  passing  through  the  heating 
zone. 

Respectfully  submitted, 

WALLACE  R.  LANE. 


313  Declaration  of  Interference  No.  60,087  Paper  No.  24 
UNITED  STATES  PATENT  OFFICE 

Washington,  June  30, 1930. 
Applicant:  Ulysses  S.  Jenkins 
Ser.  No.  723,  144. 

Filed  June  30,  1924, 

For  Means  and  Methods  of  Distilling. 

Wallace  R.  Lane, 

Marquette  Building, 

Chicago,  Illinois. 

The  case,  above  referred  to,  is  forwarded  to  the  Exam¬ 
iner  of  Interferences  because  it  is  adjudged  to  interfere 
with  others,  hereafter  specified.  The  question  of  priority 
will  be  determined  in  conformity  with  the  Rules.  The 
interference  will  be  identified  as  No.  60087  on  or  before 
Aug.  4,  1930  the  statement  demanded  by  rule  110  must  be 
sealed  up  and  filed  with  the  subject  of  invention,  and  name 
of  party  filing  it,  indorsed  on  the  envelope.  The  subject- 
matter  involved  in  the  interference  is: 

.  Counts: 

1.  In  an  oil  cracking  process  in  which  carbon-forming 
material  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material ;  dispersing 
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said  finely  divided  mineral  substance  in  said  body  of  oil; 
withdrawing  from  said  body  of  oil  during  said  process  a 
portion  of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance  charged 
into  said  body  of  oil  being  so  regulated  as  to  permit  of  its 
intimate  contact  in  suspension  with  said  carbon-forming 
material. 

2.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring,  con¬ 
tinuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 
tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  withdrawing  residuum  in¬ 
cluding  part  of  said  cracking  agent  with  its  deposited  car¬ 
bon. 

3.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil 

314  in  a  closed  ring,  continuously  heating  a  portion  of 
the  ring,  maintaining  a  pressure  on  the  portion  of 
the  ring  so  heated,  continuously  taking  off  light  vapors 
from  the  ring,  continuously  adding  oil  to  the  ring,  con¬ 
tinuously  adding  a  cracking  agent  to  said  ring  to  present 
nuclei  for  the  deposition  of  carbon,  agitating  the  whole  to 
maintain  said  nuclei  in  a  state  of  suspension,  and  continu¬ 
ously  withdrawing  residuum  including  part  of  said  crack¬ 
ing  agent  with  its  deposited  carbon. 

The  interference  involves  your  application  above  identi¬ 
fied,  and 

An  application  for  Apparatus  for  Cracking  and  Distil¬ 
ling  Hydrocarbons,  filed  by  Homer  T.  Darlington,  425  Dean 
Street,  West  Chester,  Pennsylvania,  whose  attorneys  are 
Banning  and  Banning,  Marquette  Building,  Chicago,  H- 
linois,  and  whose  assignee  is  Martin  B.  Schuster,  Trustee, 
Joilet,  Illinois,  and 
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An  application  for  Oil  Cracking  Processes,  filed  by  Eu¬ 
gene  C.  Herthel,  c/o  The  Sinclair  Refining  Company,  East 
Chicago,  Indiana,  whose  attorneys  are  Rector,  Hibben,  Da¬ 
vis  and  Macauley,  1958  McCormick  Building,  Chicago,  Illi¬ 
nois,  whose  associate  attorneys  are  Pennie,  Davis,  Mar¬ 
vin  and  Edmonds,  and  whose  assignee  is  the  Sinclair  Re¬ 
fining  Company,  165  Broadway,  New  York,  New  York. 

The  relation  of  the  counts  of  the  interference  to  the 
claims  of  the  respective  parties  is  as  follows : 

315  Counts:  Jenkins  Darlington  Herthel 


1 

159 

73 

11 

2 

160 

74 

12 

3 

161 

75 

13 

Counts  compared. 

At  the  termination  of  the  interference  claims  90,  111, 
113,  143  and  144  and  149  will  be  held  subject  to  rejection 
as  unpatentable  over  the  issue  in  the  event  of  an  award 
of  priority  adverse  to  applicant. 

W.  N.  HOLMES, 

Examiner . 


321  Declaration  of  Interference  No.  60,089  Paper  No.  28. 

UNITED  STATES  PATENT  OFFICE. 

Washington  June  30,  1930. 

Applicant:  Ulysses  S.  Jenkins 
Ser.  No.  723,144. 

Filed  June  30, 1924 
Foi  Means  and  Methods  of 
Distilling. 

Wallace  R.  Lane, 

Marquette  Bldg., 

Chicago,  Illinois. 

•  The  case,  above  referred  to,  is  forwarded  to  the  Examin¬ 
er  of  Interferences  because  it  is  adjudged  to  interfere  with 


181 


others,  hereafter  specified.  The  question  of  priority  will 
be  determined  in  conformity  with  the  Buies.  The  inter¬ 
ference  will.be  identified  as  No.  60089.  On  or  before  Aug. 
4  1930  the  statement  demanded  by  rule  110  must  be  sealed 
up  and  filed  with  the  subject  of  invention,  and  name  of 
party  filing  it,  indorsed  on  the  envelope.  The  subject- 
matter  involved  in  the  interference  is : 

Counts. 

1.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the 
production  of  lighter  hydrocarbon  oils  therefrom  by  dis¬ 
tillation  under  pressure,  the  improvement  comprising  cir¬ 
culating  a  stream  of  the  oil  from  a  bulk  supply  through 
a  heating  zone  and  back  to  the  bulk  supply,  heating  the  oil 
to  a  cracking  temperature  in  the  heating  zone,  introducing 
finely  divided  fuller’s  earth  into  the  oil  circulating  from 
the  bulk  supply  to  the  heating  zone  at  a  point  between  the 
bulk  supply  and  the  heating  zone,  and  maintaining  the 
fuller’s  earth  so  introduced  into  the  circulating  oil  in  inti¬ 
mate  admixture  therewith  during  passage  through  the 
heating  zone. 

2.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the 
production  of  lighter  hydrocarbon  oils  therefrom  by  dis¬ 
tillation  under  pressure,  the  improvement  comprising  cir¬ 
culating  a  stream  of  the  oil  from  a  bulk  supply  through  a 
heating  zone  and  back  to  the  bulk  supply  heating  the  oil 
therein  to  a  cracking  temperature  in  the  heating  zone, 
supplying  fresh  oil  to  the  oil  circulating  from  the  bulk  sup¬ 
ply  to  the  heating  zone  at  a  point  between  the  bulk  supply 
and  the  heating  zone,  introducing  finely  divided  fuller’s 
earth  in  admixture  with  fresh  oil  so  supplied  to  oil  cir¬ 
culating  from  the  bulk  supply  to  the  heating  zone,  and 
maintaining  the  fuller’s  earth  so  supplied  in  intimate  ad¬ 
mixture  with  the  oil  while  passing  through  the  heating 
zone. 

An  application  for  Oil  Cracking  Processes,  filed  by 
Eugene  C.  Herthel,  c/o  The  Sinclair  Refining  Com- 
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322  pany,  East  Chicago,  Indiana,  whose  attorneys  are 
Rector,  Hibben,  Davis  and  Macauley,  1958  McCor¬ 
mick  Building,  Chicago,  Illinois,  whose  associate  attorneys 
are  Pennie,  Davis,  Marvin  and  Edmonds  and  whose  assig¬ 
nee  is  the  Sinclair  Refining  Company,  165  Broadway,  New 
York,  New  York. 

The  relation  of  the  counts  of  the  interference  to  the 
claims  of  the  respective  parties  is  as  follows: 


Counts 

Jenkins  Herthel 

1 

165  5 

2 

1 66  t 

Counts  compared. 

• 

W.  N.  HOLMES, 
Examiner . 

•  #  *  • 

Papers  Nos.  21,  22,  23,  ?5,  26  and  27  in  the  file  of  the 
Jenkins  application  consist  of  formal  papers  entered  by 
the  Patent  Office  relative  to  Interference  No.  60,087  and 
Interference  No.  60,089  and  two  additional  interferences, 
neither  of  which  involved  Herthel  and  which  were  iden¬ 
tified  as  Interferences  Nos.  60,086  and  60,088.  None  of 
these  papers  involve  any  change  in  the  specification  or  in 
the  claims  of  the  Jenkins  application. 


183 

Portions  of  Plaintiff’s  Exhibit  6. 

Specifications,  claims  and  drawings,  as  originally  filed 
in  HerthePs  application  Serial  No.  167,716  February  12, 
1927. 


SPECIFICATION 


TO  ALL  WHOM  IT  MAY  COMCZKN: 


C.  HBRTiLEL 


.  _ ,  ths  Units*  States 

a  oozen  w-  —  - - - — — - - - - - residing 

at  ■  .  _ is  the  Cossty  o< - A0®* - and  State  of  Illinois  _  „ 

bare  mveateS  ecitaia  saw  tad  saefol  Joaproatmcnts  is—  _ _ _  _  ... _ _ 


saw  tad  saefol  IisproatBKiita  is _ _ 

CRACtEC  TKQCZ2SZC  ASS  AF?A?JLF& 


at  which  the  foDowisf  is  a 


/ft  1677! 


"569 


events  In  the 


1  This  Invention  relates  to  improv 

2  crooking  of  heavier  oils  such  as  gas  oil  in  pressure  stills 

3  for  the  production  of  lighter  oils  such  as  gasoline,  motor 

4  spirit  or  pressure  dl.-tlll&te  therefrom.  The  invention 

•  * 

$  oomprlsss  an  improved  process  which  can  be  continued  for  a 

t  ♦  - 

8.  prolonged  period  of  time  before  it  is  necessajty  to  shut 

7  down  Ibr  cleaning  purposes.  The  invent  lea  also  lnoludee  am 

8  improved  apparatus  for  the  carrying  out  of  the  process* 

9  In  the  cracking  of  heavier  petroleum  oils  in 

10  pressure  stills  for  the  production  of  gasolln^  or  preasure  dim* 


11  tillato  therefrom  there  are  formed  during  the 


12  operation  oortain  constituents  of  an  asphaltic  or  pltoh~llk» 


13  eharaotsr.'  91th  continuation  of  the  cracking 

14  -the  aoont  of  suoh  constituents  increases  and 

t 

15  tendency  for  a  deposit  of  carbon  or  coke  to  fo 

16  heated  surfaces  of  the  still,  thus  neoessltatl 

17  ting  down  of  the  still  far  cleaning  purposes  b 

18  oessivt  runs*  Tbs  shutting  down  of  a  pressure 

19  withdrawal  of  the  aharge  therefrom,  the  oleani; 


20  still,  the  recharging  of  the  still  and  the  preliminary 


21  heating  of  the  still  to  bring  the  fresh*  charge 


ora eking 


operation, 
there  is  a 
rm  on  the 
ng  the  shut- 
9  tween  suo- 
stlll,  the 
bg  of  the 


up  to  oraak- 


22  ing  oo editions,  all  require  time,  and  the  total  amount  of 

23  time  so  required  in  ordinary  oommeroial  operations  means 
M  a  oorrsapondlng  reduo ti on  in  the  proportion  of  the  time 

25  when  the  still  is  operating  far  carrying  out  tfie  desired 

26  orsoklng  operation* 

t7  Aooording  to  the  present  inventioji,  the,  deposition 

28  of  pitch  or  oazbon  on  the  heating  surfaces  of  jthe  pressure 

29  a till  Is  pro vented  or  greatly  reduced  so  that  Overheating 

30  ct  danger  of  felluro  of  the  hosting  surfaoea  ***  bo 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


17 


VI 

„C  «' 


effectively  prevented.,  and.  the  tine  of  operation  of  a  single 
run  can  be  prolonged,  with  correspondingly  gjreater 
continuity  of  operation,  less  loss  of  time, 
production  per  3tiil  per  day. 


and  greater 


with  gas  oil  or 


When  a-  pressure  still  is  charged 
other  charging  ctock  to  be  subjected  to  cracking,  and  when 
the  charge  is  heated  to  an  appropriate  cracking  temperature , 

t 

the  cracking  takes  place  in  a  gradual  and  progressive  manner. 
The  lighter  constituents  produced  by  the  cracking  operation, 
which  go  to  make  up  the  pressure  distillate,  are  removed 
from  the  still  progressively  during  the  oracjcing  operation. 
Other  constituents,  such  as  her  vier  hydroearions  formed  by 

13  the  cracking  operation,  may  remain  and  mix  v/|th  the  charge 

14  of  the  still.  A  small  amount  of  asphaltic  o::  pitch-like 

15  constituents  is  progressively  formed.  Such  constituents 

16  appear  to  be  of  varying  properties  and  characteristics. 


I 


the  charge 


nay  remain 
on  of  the  run. 
charge ,  however. 


For  the  most  part  they  roaein  in  solution  in 

18  during  the  early  portion  of  the  run,  and  thej 

19  .completely  in  solution  during  the  early  porti 

20  With  gradual  ana  progressive  crocking  of  the 

21  the  amount  of  such  asphaltic  or  pitch-like  cojastituents 

22  gradually  and  progressively  increases  until  sjconer  or  later 

23  the  amount  of  such  constituents  increases  beypnd  the  satu- 

24  ration  point.  Furthermore,  certain  of  these 

25  '  v:hioh  appear  to  be  relatively  small  in  amount 

26  with  the  total  amount  of  the  pitch-like  constituents  formed, 

27  appear  to  be  of  a  different  character  and  to  have  an  in- 

28  oreased  tendency  to  deposit  on  the  heating  surfaces  of  the 

29  still.  Furthermore,  as  the  oharge  becomes  supersaturated 

30  v.ith  the  ies3  objectionable  pitch-like  constituents,  there 


•2-  orr; 

€> •  1 


Constituents , 
as  compared 

L 


Is  an  increased  danger  of  deposit  of  pitch  or  carbon  on  the 


heating  surfaces  of  the  still,  with  corresponding  danger 
of  overheating  and  failure  of  the  heated  surfaces  if  the 
sti 11  Is  not  shut  down  at  more  or  less  frequent  Intervals 
to  renove  this  deposit. 

Among  the  constituents  produced  by  the  cracking 
operation  which  seem  to  be  particularly  objectionable  are 
certain  sulphur- containing  compounds.  In  charging 
stock  which  contains  sulphur,  certain  of  the  sulphur  compounds 
appear  to  undergo  cracking  to  form  sulphur- containing  con 
stltuents,  probably  of  an  asphalt-like  character,  which 
are  particularly  ob jectionabxe .  analyses  of  the  carbon 


deposit  on  the  heated  tubes  of  a  cracking  still  indicate 
that  certain  of  these  sulphur-containing  constituents  have 
a  preferential  .il’finity  for  the  heated  surfac.s,  cr  :ena  to 
separate  out  on  suoh  surfaces,  to  give  a  deposit  cci-f  aiding 


both  iron  and  sulphur  in  proportions  approximating  tho^e  of 
iron  sulphide.  It  may  be  also  that  asphalt-like  constituents 
of  a  oolloioal  character,  or  even  colloidal  carbon,  fermec. 
as  a  result  of  the  cracking  operation,  *end  to  :>erar-.te 
out  on  the  heated  surfaces  of  the  ^tiil  in  a  xu re rent iai 
manner. 


I  have  found  that  the  length  cr  time  durin-  v.hich 
the  operation  of  a  pressure  still  can  be  c.  ntiniica  can  be 


prolonged  by  maintaining  a  quantity  of  finely  uivided 
fhlier*3  earth  or  similar  absorbent  material  in  . ntimate 
admixture  with  the  pressure  still  charge  while  yndergoing 
the  cracking  operation.  By  maintaining  a  quantity  of 
fuiler*s  earth  in  intima.e  admixture  with  the  still  charge 


and  by  introducing  fresh  feed  and  withdrawing  pitch-xaden 


o 

O  •  & 


1 


z 

3 

4 

5 

6 
7 
* 
9 

10 

11 

12 

13 
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tar  the  pressure  a till  ran  o&n  be  substantially  prolonged. 

The  finely  divided  fuller’s  earth  does  not  remove 
fro*  the  still  charge  all  of  the  pitch-like  constituents , 
but  it  has  a  seleotive  action  upon  oertain  of  these  oon-  • 
etituenta  and  apparently  removes  those  constituents  vhioh 
are  particularly  objectionable  from  the  standpoint  of 
forming  a  carbon  deposit  on  the  heated  surfaces  of  the 
still.  This  seleotive  action  ay  be  a  seleotive  absorption 
of  colloidal  carbon  or  preolpltated  asphalt -like  constituents, 
or  sulphur-containing  constituents,  etc.  Whatever  the 
explanation  of  the  notion  of  the  fuller's  earth  nay  be.  it 
has  an  important  protective  effect  in  preventing  objectionable 
carbon  deposit.  The  fuller's  earth  also  apparently  has  a 

14  selective  desulphurising  notion  upon  the  pressujre  still 

15  charge,  selectively  removing  therefrom  oertain  Of  the 

15  objectionable  sulphur-containing  constituents  or  tbs  charge • 

17  Zt  is  probable,  also,  that  certain  of  the  constituents  of 

18  an  asphalt- like  character  produced  by  the  cracking  operation 

19  and  which  tend  to  separate  out  from  the  charge  ^s  suspended 
SO  particles  are  removed  from  the  circulating  charge  by  the 

21  selective  absorbent  action  of  the  fuller's  earth* 

22  In  addition  to  the  selective  notion 

23  earth  upon  the  charge,  the  pitch  oontent  of  the 

24  regulated  by  the  introduction  of  fresh  feed  and 

25  drawal  of  pitch-laden  tar,  so  that  the  oontent  o 

26  as  a  whole  is  maintained  below  the  point  which  would  cause 
87  objectionable  carbon  deposit  on  the  heated  surfaces  of  the 

28  still. 

29  looordingly,  in  the  prooess  of  the  p:resent 

30  invention,  both  the  nature  and  the  amount  of  the  asphaltlo  or 


of  the  fuller's 
eharge  is 
the  wlth- 
f  the  charge 


solution 


fuller's 

£*• 

process  of 
Afferent 


1  ‘  pitch-liks  constituents  in  the  charge  are  regulated,  certain 

2  of  these  constituents  being  selectively  removed  by  the 

3  absorbent  action  of  the  finely  divided  fuller**  earth,  the 

4  oontent  of  remaining  constituents  in  the  charge  being 

5  regulated  and  controlled  by  the  withdrawal  of  pitch-laden 

5  tar  and  the  introduction  of  fresh  feed  daring  the  cracking 

7  operation. 

g  The  entire  body  of  oil  charged  int<*  the  pressure 

9  still,  for  example,  gas  oil,  serves  to  hold  in 

10  the  pitch-like  constituents  that  are  formed.  In  the 

11  proeess  of  the  present  invention,  however,  only  the  pitch- 

12  like  constituents  which  are  not  removed  by  the 

13  earth  remain  to  be  held  in  solution  in  the  oharj^ 

14  In  its  broader  aspect,  the  improved 

15  the  invention  can  be  carried  out  in  stills  of  da 

16  construction,  but  whatever  the  type  of  still,  tie  finely 

17  divided  fuller's  earth  is  admixed  with  the  still  charge  and 

18  rapid  circulation  of  the  oil  is  maintained  over  the  heated 

19  surfaces  to  prevent  segregation  and  accumulation  of  the 

20  .earth  thereon  and  to  insure  the  maintenance  of  jm  intimate 

21  admixture  of  the  fuller's  earth  with  the  oil  wh^Lie  ccr-tact- 

22  ing  with  the  heated  surfaces  of  the  still. 

23  The  improved  process  of  the  present 

24  particularly  advantageous  in  the  cracking  of  oi|S  in  tubular 

25  oracking  stilis,  or  so-called  tube  stills,  in  which  the  oil 
2$  1s  circulated  from  and  to  a  bulk  supply  drum  through  a  battery 

27  of  heating  tubes, 

28  In  such  an  apparatus  finely  divided  | fuller's  earth 

29  admixed  with  fresh  feed  may  be  introduced  into  and  intimate - 

30 


invention  is 


an£ 

ly  admixed  with  the  oil  circulating  from  the  bulk  supply 


'  <  —5  ^P,  M,  ,<j 

O  k  2 


'  •  »  : 
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1  tank  to  the  netting  e.eten t  and  the  velocity 
a  t..&.  stained  sufficient  iy  hi  h  to  i/.aure  the  continuance  of 
3  the  fuxxer's  earth  in  intimate  aum-xture  with  the  oil  curing 
its  ..aosaoe  through  the  heating  element  to  the  hulk  supply 


O  _  d.  viOQ 


tank.  A  suitable  reduction  in  the  velocity  c|f  the  oil  in 

i 

t  segregation 


the  bulk  supply  t  may  be  utilized  to  effecl 
7  and  settling,  to  ^ eater  or  le-ser  extent,  (of  the  fuller'* 
&  earth  with  the  more  objectionable  pitch-like  constituents 

9  absorbed  therein  and  the  separating  earth  may 

10  accumulate  to  be  withdrawn  from  time  to  time. 


11  withdrawn  continuously  as  desired,  together  with  a  suffi- 


be  allowed  to 
or  it  may  be 


12  cient  quantity  of  the  pitch-laden  tar  to  maint 


13  centra tion  of  the  still  oharge  below  the  saturation  point. 


14 


The  oil  circulating  through  the  hi 


atlng  tubes 


ain  the  con- 


15  in  contact  with  the  heated  tube  walls  accordingly  is  in- 
15  tima-ely  admixed  with  finely  divided  fuller's  t&rth  which 

17  selectively  absorbs  the  mere  objectionable  constituents 

18  of  the  cracking  reaction  as  they  are  formed  and  while  they 

19  are  therefore  in  their  most  active  state. 

20  The  invention  will  be  further  described  and  Ulus- 

21  trated  in  connection  with  the  accompanying  drawing  which 

22  shows,  in  a  somewhat  conventional  and  diagrammatic  manner, 

23  one  form  of  tubular  pressure  still  embodying  the  invention 


the  invention, 
the  invention 


<"4  and  adapted  for  the  practice  of  the  process  of 

25  but  it  is  intended  and  will  be  understood  that 

26  is  not  limited  to  the  specif io  construction  an4  operation 

27  so  described. 

28  The  apparatus  shown  comprises  a  iurnaoe  structure  \ 

29  having  a  firebox  2,  a  vertical  throat  or  uptskJ  3,  a  heating 

30  Hus  4  and  stack  flue  5.  The  heating  flue  4  is 


07K 

j  J  J 


provided. 


1 


-*  ft 

IS  2 


With  baffles  6  and  7,  and.  a  battery  of  tubes 

/  • 

t  tloally  the  re  through  and  Is  provided  with  upp| 

3  header*  9  mm*  MHjWftectively.  Connection  11 

4  whereby  a  portion  of  the  oooled  products  of  combustion 

5  way  be  returned  to  flues  underneath  the  firebox  Z  at  the 

6  base  of  the  throat  3  whereby  the  fresh  hot  products  of 


6  extends  ver- 
er  and  lower 
is  provided 


7  "ooabust ion  frow  the  burner  12  may  be  somewhat 


diluted  by  the 


6  reoircuiated  waste  h  ating  gases,  thus  diminishing  the 
9  temperature  and  increasing  the  volume  of  the  heating  gases, 

10  avoiding  overheating  of  the  front  tubes  in  the  first  pass, 

11  more  evenly  and  efficiently  heating  the  tubes  (throughout 

12  and  protecting  the  walls  of  the  firebox  and  furnace 

I 

13  structure  •  The  bulk  supply  tank  or  drum  12  is  a  relatively 

14  long  closed  cylinder  arranged  with  its  long  ax|ls  vertical 

15  and  with  its  upper  end  extending  well  above  th>  heating 

16  element  in  the  furnace •  The  tank  is  divided  b;r  a  vertical 

17  partition  14  uhleh  extends  from  the  bottom  theireof  to  a 

13  level  substantially  above  the  top  of  the  heating  element  8 

19  dividing  the  lower  portion  of  the  tank  13  into  a  receiving 

20  or  separating  chamber  15  and  an  exhaust  or  supply  chamber  16, 

21  The  receiving  compartment  15  is  connected  to  tbje  manifold  17 

22  of  the  top  header  9  by  a  suitable  return  flow  pipe  18.  The 

23  supply  oompartment  16  is  connected  to  the  manifold  19  of 


22  and 
for  cleaning 
24  having  a 


\  ^4  the  lower  header  10  by  circulating  lines  20  and 

25  circulating  pump  21 •  A  man  hole  23  Is  provided 

26  out  the  compartment  15  when  required.  The  pipe 

27  valve  25  is  connected  to  the  iov/est  point  of  th^  bottom  of 
i'J  conrartment  15  for  charging  the  ctiil  with  oil  :.n  starting 
29  up  and  punpin^  out  when  the  operation  is  diiconninued,  and  a 

vaived  branch  26  therefrom  connects  to  a  tee  27 


between  the 


l 


?<: 
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0  Irani;.  ting  pump  21  and  the  circui-  ting  lire 
drawing  oil  frow  these  pipes  oe  tween  runs. 

The  upper  end  of  the  tank  above  the  compartments 
15  and  16  way,  with  advantage,  be  eons  trusted  of  sueh  volt 


22  for  with- 


and  suitably  equipped  to  oonstltute  a  reflux 
separate  reflux  tower  dispensed  with.  The  uj 
of  the  tank  13  as  Illustrated  Is  provided  with  baffles  28 


tower,  and  a 
pper  portion 


whloh  nay  be  of  the  type  ooanonly  employed  In 
The  vapor  line  29  leading  to  the  condenser  Is 


10  reotly  to  the  upper  end  of  the  tank.  The  lowermost  baffle 


11  28*  Is  so  disposed  as  to  discharge  any  liquid 


12  the  supply  ooepartaent  16.  ▲  waived  line  30  and  spray  head 

13  £L  are  provided  for  the  Introduction  of  fresh  o barging  steek 

14  Into  the  upper  end  of  the  reflux  tower.  The  impor  line  It, 

15  condenser  82  and  receiving  draw  88,  with  Its  gas  rel< 


reflux  towers, 
connected  li¬ 


the  reon  late 


16  line  84  and  distillate  draw-off  85,  nay  be  of  the  type 

17  ooanonly  enployed  In  oonnootlon  with  oracling  stills.  A 

18  pressure  regulating  valve  86  In  line  29  between  the  reflux 

19  tower  and  the  oondenser  nay  be  ewployed  for  controlling  and 

20  xednolng  tho  pressure  in  the  atlU  and  reflux  tower 

21  Independently  of  the  pressure  in  the  oondenser  or  the 

22  pressure  say  be  reduced  and  regulated  by  suitable  valves 

23  arrayed  beyond  the  oondenser.  Connection  37  :Ls  provided 

24  for  the  Introduction  of  fresh  charging  stock  with  finely 

25  divided  fuller’s  earth  admixed  therewith  to  tho  circulating 

26  oonneetion  22.  Waived  connections  38  ,  39  and  40  are 

27  provided  for  withdrawing  pit  oh- laden  tar  and  fuller's  earth. 

28  with  the  constituents  absorbed  therein  from  various  levels 

.  \  ! 

29  In  tho  lower  portion  of  the  reoelvlng  chamber  45. 

30  Briefly,  the  operation  of  the  Illustrated 
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upper  portion 
condensation 


apparatus  in  accordance  with  the  present  Invent ion  is  as 
fellows:  The  oil  is  circulated  from  the  supply  compartment 
16  in  the  tank  12  through  the  heating  tubes  8  and  thenoe 
bade  to  the  separating  compartment  IS  by  means  of  the 
pomp  21,  the  vaporised  oil  collecting  in  the 
of  the  tawt  13  and  being  subjected  to  reflux 
therein,  and.  resulting  vapors  passing  thxeugh  vapor  line  29 
and  condenser  22  to  the  receiver  22,  the  liquid  distillate 
being  drawn  off  through  connection  25  and  uncondensed  gM*> 
through  connection  24,  Feed  oil  say  be  introduced  through 
connection  24.  Feed  oil  My  be  Introduced  through 
connection  30  into  the  head  of  drum  12  to  regulate  the 

3  refluxing  operation  and  through  oonneotlon  27  Into  tho 

4  circulating  line  22.  Reflux  oondenaate,  admixed  with  any 
.5  feed  oil  intro  duo  ed  through  oonneotlon  20  Is 
16  the  heating  element  through  compartment  16. 


) 

1 

2 


17  within  the  oradclng  system 


returned  te 
The  pressure 


be  controlled  by  valve  24 


id  or  by  control  of  the  withdrawal  of  liquid  distillate 

19  vad  uncondoned  gaaes  from  the  receiver  22.  Condensation 

20  nay  be  effected  at  atnospherl#  pressure,  or  at  some 

21  predetermined  intermediate  pressure  above  atnospherle 


22  pressure,  or  at  substantially  still  pressure. 
22  ell  Introduced  through  oonneotlon  27  contains 


The  fresh 
Intimately 


24  admixed  therewith  finely  divided  fuller's  earth  and  this 


25  oil-earth  mixture  la  preferably  Introduced  Is 

26  a  jet;  and  circulation  la  maintained  by  pump  2j 

27  veloolty  as  to  Insure  the  mixture  of  the  fulle 

.  / 

22  end  oil  and  prevent  settling  SiU«  passing  through  the 
29  heating  element.  The  earth  or  part  of  the  earth  say  also 
20  be  supplied  to  the  operation  In  intlsate  admixture  with 


the  vform  ef 
1  at  such 
r'a  earth  • 
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Oil  introduced  through  pi^e  30.  The  volume 


ilntained  in  the  system  curing  normal  operation  is  suoh 


as  to  keep  the  separating  ohamber  15  filled 


Ui 


to  the  top 


l 


thereof  and  overflowing  into  the  supply  chamber  16  and  to 
keep  sufficient  oil  in  the  supply  ohamber  16  to  properly 
smintaln  the  circulation.  The  exaot  level  of  the  oil  in 
compartment  16  is  not  important  provided  it  jls  sufficient 


8  to  maintain  the  proper  circulation,  but  may  advantageously 


9  be  maintained  considerably  below  that  in  the 


receiving 


10  chamber  15,  as  shown  in  the  drawings,  so  that  oil  flowing 

11  from  compartment  15  to  ooapartment  16  passes  in  a  thin 

12  sheet  or  film  down  the  partition  14  whloh  is  heated  by 

13  the  oil  in  the  receiving  ohamber  15  thereby  promoting 

14  the  release  of  ga a  and  vapors. 

15  The  oil  from  the  return  pl^e  18  is  dia- 

16  charged  into  receiving  ohamber  15  below  the  level  of  the  oil 


17  therein  but  at  a  considerable  distance  above 

18  the  chamber.  The  upward  movement  of  the  oil 

19  15  is  relatively  slow,  due  to  the  relatively 

20  section  of  the  column  of  oil  in  this  ohamber 

21  to  that  of  the  oil  stream  entering  it,  thus  aLf  fording  a 

22  very  favorable  condition  for  the  separation  cjf  the  suspended 

23  fuller* s  earth  with  the  constituents  absoroedj  therein  and 

24  of  any  additional  carbon  or  tarry  matter  fozv|ed  in  the  pas- 

25  sage  of  tne  oil  through  the  heating  tubes  8.  I  That  portion 

26  of  the  ohamber  15  below  the  connection  18  offjers  a  quiescent 


the  bottom  of 
in  the  ohamber 
large  oroas 
aa  oompared 


27  zone  iQ  which  the  fuller's  earth,  carbon  and 

28  produots  separating  from  the  circulating  oil 


29  out  and  be  v;ithdrav;n  intermittently  or  continuously  during 


heavier  tarry 
may  settle 


30  the  operation  of  the  stiil  through  the  drau-o 


f f  line  40  .  The 


-10- 


*  %y 


) 


is  8 


;j  oil  entering  the  chamber  15  is  thus  suhstanti 

a 

o  itTOM  the  heavy  matter  formed  during  the  crackin'-  oeration 

Z  m  I 


ally  freed 


i  and  the  more  objectionable  sulphur-containing 

^  absorbed  by  the  fuller's  earth,  and  only  re  la 

r  oil  overflows  into  the  supply  chamber  16  to  b 
D 

_  circulated  through  the  heating  element. 

o 

_  In  the  event  of  stoppage  of 


constituents 
tiveiy  clean 
e  age  in  re- 

the  tur  drav/- 


0  off  line  40,  connections  3b  and  39  arranged  to  witnarav.-  oil 
g  from  higher  levels  in  compartment  15  may  oe  utilized  ana  the 
j^q  run  continued.  The  drum  13  may  be  constructed  of  sufficient 

22  size  to  permit  operation  to  be  continued  for  u  r.iativeiy 
^2  long  time  without  withdrawing  tar,  the  heavy  tarry  con- 

23  stituents  and  fuller's  earth  accumulating  in  |he  lower 
2^  portion  of  oomuartment  15  from  which  they  may  j  be  removed 
25  through  a  man  hole  23  at  the  end  of  the  run.  *  Ihus  even 
25  when  operating  semi-continuousiy  only  substantially  clean 
27  oil  Is  recirculated  through  the  heating  tube^,  the  heavier 
23  tarry  constituents  as  well  as  the  mere  objectionable  sulphur 
29  containing  constituents  absorbed  by  the  fullerfo  earth  -sing 


20  separated  from  the  circulating  oil  and  deg  coition  i; 
22  settling  ohambe.r. 

22  The  amount  of  earth  employed 

23  upon  several  .'actors,  in  any  particular  esce, 

24  including  for  example  the  character  .of  the  oil 

25  to  the  cricking  operation,  the  degree  tc  which 
•26  *oraoked  or  converted  into  lighter  oil,  and  ths 
27  the  cracking  operation  is  c:.rried  cut.  In  the 


■-ill  defend 
the^e  factors 
subjected 
it  is 

rate  at  which 
err  chi:  •-  of 


28  gns  oil  or  gas  oil  character  stocks  for  the  rrduuciicn  of 


29  gasoline,  or  a  gasol-ne  containing  pre-i-ure  disj 

30  example,  using  pressures  in  the  nei.jiborhood  cl 
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per  square  inch  to  125  pounds  per  square  Inc|i  or  upward, 
the  amount  Of  earth  nay  vary  from  about  l/lOj  pound  per 
darrel  or  somewhat  less  up  to  as  much  as  2  pounds  per  barrel 
or  somewhat  more  on  the  total  quantity  of  oil  supplied  to 
the  operation.  In  general,  it  is  advantageous  to  supply 
the  finely  divided  fuller's  earth  to  the  operation  in 
amounts  of  about  1/2  pound  per  barrel  of  the  fresh  ell 
introduced  or  somewhat  less.  While  relative^  coarse  grades 
of  fuller's  earth,  for  example  30  mesh  or  ooarser  can  be 
employed  in  oarxylng  out  the  invention,  it  le  advantageous 

to  use  the  finer  grades  of  earth,  for  example  50  or  60 

' 

mesh  or  finer.  The  earth  may  be  admixed  with  the  oil  or 
with  .part  of  the  oil  supplied  to  the  oracling  operation  in 
any  convenient  manner.  One  advantageous  method  is  to 


maintain  in  a  suitable  agitator  a  relatively 
•lurry  of  earth  in  oil,  suoh  as  part  of  the  o 
and  to  pump  this  slurry  at  a  rate  appropriate 
the  amount  of  earth  lntroduoed  at  the  desired 


oonoentrated 
barging  stool, 
to  maintain 
value  into 


charging  stock,  on  its  way  to  the  pressure  stijll, 


•j8i 


«•*  o  • 

.if  ft 


;:^i; 


1.  In  tne  civckixv  of  x.-savi  _ic*f  :  :.t:. 


*  Ci-.;. 


surra  CCS  and 


ciio  for  -no  production  of  ii,*x.tei  t.,\  resr  t'OGiJ 
fror*  l;  -i..  tii  1:  tion  uxmer  pressure,  tx:e  is*.  r<f>ve:..e:.t 
cor... 2’is.ii*, •  x.eati nr  tne  oil  to  a  cracking  tem^ratuie  by 
rapid!;-  c, .  —  xa  Ant'  it  i».  act  with  heated 
uain.tinixv:  finely  divided  fuller's  earth  in  Jjntimate 
admixture  it..  — c  on  while  passing  in  oontd*  wltt 
heatii..-  surfaces. 

2.  In  the  crack  inf:  of  heavjj  hydrocarbon 
oiis  for  the  production  of  lighter  hydrocarbon!  oils  there¬ 
from  by  distillation  turner  presame,  tne  improvement 
jon.prisir..  nestin'  a  oharje  of  the  oil  to  a  cracking 
temper:-,  ture  by  rapiuiy  oi.rctu.uo3  ng  it  m  contact  with  he  a  tad: 
surfaces,  maintain  in*  finely  divided  fuller's  earth  in 
intimate  admixture  with  the  olx  while  passing  In  contact 
with  the  heated  surfaoee,  and  supplying  fresh  oil  to  and 
withdrawing  heavy  oil  from  the  charge  of  oil  during  the 
operation. 

3.  In  the  cracking  of  heavy 
-  iis  for  the  production  of  lighter  hydrocarbon 

from  by  distillation  tinder  pressure,  the  improvement 

. 

comprising  circulating  the  oil  through  a  heating  zone  and 
ne'.ti:..-  it  therein  to  a  crocking  temperature,  maintaining 
finely  divided  fuller's  earth  in  intimate  admixture  with 
the  oli  whiie  ;  assing  through  the  heating  zone, 
sus;er.dei  fuli-.r earth  from  the  oircuiating  ai 
x eaves  tne  acne,  and  after  such  separate 

oir  uiatl:.  olx  t;.c:«:‘rcm  ti.ro u  t.  the  beating  tx 

4.  In  the  cj".  j.:ix..’  of  xxeavy 

oiis  for  the  production  of  ii**i. t ei  x.yurooi  ruon  joiis  tne le- 
frtt.  ay  A  :&1‘  .ici.  u;c  .r  procure,  the  improvement 

cca.  cir'-uxu  .lr.,;  the  oil  tr.rou  h  a  heatinj. 

OQo 

•J  c  c 


hydrocarbon 
oils  there- 


separating 
ii  after  it 
ion  re- 
one  . 

hyuroc  .roon 


zoi.e 


-1  O  '  ' 

;  »  1 


and  abating  it  th^rniri  to  a  cro  oking  tempei  upure  ,  main- 


mate 

the  heated 


t  • ining  finely  divided  fuller’s  earth  in  intlji 
admixture  with  the  oil  while  passing  through 
zone,  separating  suspended  fuller’s  earth  frojm  the 
circulating  oix  after  it  leaves  the  heating  zone,  with¬ 
drawing  separated  earth  and  associated  material  during 
the  oper;  tion  and  after  s„ch  separation  recirculating 
oil  therefrom  through  the  heating  zone , 

5.  In  the  cracking  of  heavy  hydrocarbon 
oils  for  the  production  of  lighter  hydrocarbon  oils  there¬ 
from  by  distillation  under  pressure,  the  improvement 
comprising  circulating  a  stream  of  the  oil  fro 
supply  through  a  heating  zone  and  back  to  the 


m  a  bulk 
bulk  supply. 


heating  the  oil  to  a  cracking  temperature  in  the  heating 


zone,  ou..i/jL,*Ai*g  divided  fuller’s  earth 


the  oil 


uii.  viou  -ing  *.roci  tue  uu-LX  su^pxy  to  the  heating  zone,  and 
maintaining  the  fuller’s  earth  so  supplied  to  the 
circulating  oil  in  intimate  admixture  therewith  during 
passage  through  the  heating  zone. 

6.  In  the  cracking  of  heavy  hydrocarbon 
oils  for  the  production  of  lighter  hydrocarbon  oils  there¬ 
from  by  distillation  unaer  pressure,  the  improvement 
comprising  circulating  the  oil  through  a  heating  zone 
and  heating  it  '.rei«-  j.u  to  a  cxvckin.*  Assure ,  ""U-Ppiying 

fresh  oil  to  the  oil  circulating  enrougn  otic  ii=a*  ing  zone. 

supplying  finely  uivided  fuixer’s  earth  in  admixture  v;itn 

I 

fre.h  oil  so  supplied  to  oil  circulating  thro^go,  the 
he;  ting  zone,  and  nair.t- ining  the  fuller’s  e« 
cuprlied  in  intimate  admixture  with  U.e  oil  vJhiie  passing 
throu -h  the  heating  zone. 


Pth  so 


;8S 


HI 


0  j  Ls  c..  c  *  .  IV  ...  w  *#  li.  a—  .  1 i  C*<  ** Z*  ^  X*'«*  w  v  ^  |  ••...* 


.a_c.  *vv  ii*  a  ...,.vix*j  I'uittuce,  a  luiij£  supply  tank, 

ccai.vCti-r—  for  circulating  oil  from  the  ouik  supply  tank 


to  and  throu  h  the;  heating  passages  inducing  means  for 
maintaining  rapid  circulation,  connections  for  returning 
oil  frer.  the  abating  passages  to  the  bulk  supply  tank, 
and  ..sans  for  introducing  finely  divided  absorbent  material 
into  the  circulating  connections  leading  from  the  bulk 
cup  iy  f.-xk  to  the  netting  passages, 

o,  *  In  apparatus  for  cracking  heavy 
hyaroc;  rton  oils  for  the  production  of  lighter  hydrocarbon 
oils  therefrom  by  -istiijaricn  under  pressure,  heating 
passages  arranged  in  a  heating  furnace,  a  supply 


receptacle  ana  means  for  circulating  oil  therefrom  to  and 
through  the  heating  passages,  means  for  supplying  finely 
divided  absorbent  material  to  oil  circulating  fro*  the 
supply  receptccie  to  the  heating  passages,  a  receiving 
receptaole  ana  connections  for  discharging  oil  and  admixed 
absorbent  material  from  the  heating  ^.u-.-o.ges  into  the  eame. 


said  receiving  receptacle  oeing  adapted  to  effect  a 
ser-arution  of  suspended  absorbent  material  frobi  the  oil, 
and  means  for  di_ charging  oil  from  uhe  receiving 

f 

receptacle  to  the  supply  receptacle  first  mentioned. 

9.  In  apparatus  for  ortcklr. v  heavy 
ayuroc-rbon  oils  for  the  pro  auction  of  lighter  hydrocarbon 
oils  the: -.from  by  uiBtiiiatior.  under  pressure,  heating 
passages  arranged  in  a  heating  furnace,  means  for  circulating 
oil  there „nrcu;h ,  means  for  supplying  finely  divided  absorbent 
r.s.  tcriai  to  oil  so  circulated  therethrough,  a  receiving 
c.u.rlcr  ana  connections  for  ui.. charging  oil  an<l  admixed 
abcor:ent  :.a:  iri  *  from  the  v.ir.m  passages  into  the  same, 

o  q/. 

-  Cb* 


and  a  plurality  of  uisch 
receiving  receptacle  and 

elevations* 


arje  collections  ar*ar.cxo  m  aaid 
opening  thereinto  at  different 
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rctr/A 


203 


Office  Action  of  July  18,  1927  Paper  No.  2. 

388  UNITED  STATES  PATENT  OFFICE 

Washington  July  18  1927 

Please  find  below  a  communication  from 
the  Examiner  in  charge  of  this  application. 

THOMAS  E.  ROBERTSON, 

Commissioner  of  Patents 


Applicant:  Eugene  C.  Herthel 
Ser.  No.  167716 


Filed  Feb.  12,  1927 


For  Oil  Cracking  processes  and 
Apparatus. 

Rector,  Hibben,  Davis  &  Macauley, 

1958  McCormick  Bldg., 

Chicago,  Ill. 

Recorded: 


Herthel  et  al. 
Parmelee 
Darlington 
Dubbs 
Hansen 
Pollock 
Prutzman 
Cordes 
(British) 


1634666  filed  Apr.  8, 1924  196/59 

1613718  Jan.  11,1927  196/59 

1614660  Jan.  18, 1927  196/52 

1319053  Oct.  21, 1919  196/69 

1215526  Feb.  13,1917  196/55 

1509819  Sept.  23, 1924  196/107 

1562001  Nov.  17, 1925  196/79 

147648  Sept.  29,1921  196/52  nodrwg. 


On  allowance  of  any  claim  or  upon  appeal  revision  as  to 
form  may  be  required.  (Order  #2749,  May  27,  1922.) 

Claims  1  to  6  are  rejected  as  unpatentable  over  Darling¬ 
ton,  in  which  oil  is  cracked  in  admixture  with  finely  divided 
bentonite,  which  is  considered  the  equivalent  of  fuller’s 
earth. 

.  Claims  1  to  6  are  further  rejected  on  Darlington  in  view 
of  Parmelee  which  shows  the  method  of  cyclic  circulation 
claimed. 

Claims  1  to  6  are  also  rejected  on  Hansen  who  cracks  in 
admixture  with  fuller’s  earth,  and  circulates  the  earth 
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by  means  of  stirrers;  taken  alone  or  in  view  of  Herthel 
or  Parmelee. 

I 

Claims  1  to  6  are  further  rejected  on  Herthel  in  view  of 
either  Dubbs  or  Prutzman.  Herthel  cracks  in  the  presence 
of  fuller’s  earth.  There  would  be  no  invention  in  circulat¬ 
ing  such  earth  in  suspension  in  the  oil  in  view  of  the  cir¬ 
culation  of  solids  in  admixture  with  oil  in  Dubbs  (sand) 
or  Prutzman  (fuller’s  earth,  lines  40-42,  page  2.) 

Claims  7  and  $  are  rejected  on  Parmelee. 

Claim  9  is  rejected  on  Parmelee  in  view  of  the  plurality 
of  discharge  connections  14-18  in  Pollock. 

Parmelee  shows  the  apparatus  claimed.  So  far  as 
apparatus  claims  are  concerned  it  is  immaterial 
389  whether  oil  and  admixed  absorbent  or  merely  oil 
is  admitted  through  feed  line  47.  2.  .#167716. 

The  examiner  sees  nothing  patentable  in  the  apparatus. 

W.  N.  HOLMES, 

Examiner. 

CSD 

This  Action  Must  be  Responded  to  Within  Six  Months. 


390  Amendment  Filed  December  3,  1927  Paper  No.  3. 

UNITED  STATES  PATENT  OFFICE. 

OIL  CRACKING  PROCESSES  AND  APPARATUS. 

In  re  application  of 
Eugene  C.  Herthel 
Filed  February  12,  1927 
Serial  No.  167,716 
Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

In  response  to  the  Official  Action  of  July  18, 1927,  please 
amend  the  above  entitled  application  as  follows: 

Claim  1,  line  5,  cancel  “in  contact  with  heated  surfaces” 
and  substitute — through  heating  tubes — 
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lines  7  and  8,  cancel  “in  contact  with  the  heating  sur¬ 
faces”  and  substitute — through  the  heating  tubes — 
Claim  2,  lines  5  and  6,  cancel  “in  contact  with  heating 
surfaces”  and  substitute — through  heating  tubes — 
lines  7  and  8,  cancel  “in  contact  with  the  heated  sur¬ 
faces”  and  substitute — through  the  heating  tubes — 
Claim  5,  line  7,  cancel  “supplying”  and  substitute — 
introducing — ,  same  line  cancel  “to”  and  substitute —  in¬ 
to — 

line  8,  after  “zone”  insert— at  a  point  between  the  bulk 
supply  and  the  heating  zone — 
line  9,  cancel  “supplied  to”  and  substitute — introduced 
into — 

Claim  6,  line  4,  after  “circulating”  insert — a  stream 
of — ,  same  line  after  “oil”  insert — from  a  bulk 
391  supply —  — 21 — 

line  5,  after  “and”  insert — back  to  the  bulk  sup¬ 
ply — same  line  cancel  “it”  and  substitute — the  oil — same 
line  after  “temperature”  insert — in  the  heating  zone — 
line  6,  cancel  “through”  and  substitute — from  the  bulk 
supply  to — same  line  after  “zone”  insert — at  a  point  be¬ 
tween  the  bulk  supply  and  the  heating  zone — 
line  7,  cancel  “supplying”  and  substitute — introducing — 
line  8,  cancel  “through”  and  substitute — from  the  bulk 
supply  to — 

Kewrite  Claim  9  as  follows : 

10.  In  apparatus  for  cracking  heavy  hydrocarbon  oils 
for  the  production  of  lighter  hydrocarbon  oils  therefrom 
by  distillation  under  pressure,  heating  passages  arranged 
in  a  heating  furnace,  means  for  supplying  finely  divided 
absorbent  material  to  oil  circulating  from  the  supply  re¬ 
ceptacle  to  the  heating  passages,  a  receiving  receptable  and 
connections  for  discharging  oil  and  admixed  absorbent  ma¬ 
terial  from  the  heating  passages  into  the  same,  said  re¬ 
ceiving  receptable  being  adapted  to  effect  a  separation  of 
associated  absorbent  material  from  the  oil,  means  for 
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discharging  oil  from  the  receiving  receptacle  to  the  supply 
receptacle  first  mentioned,  and  a  plurality  of  discharge  con¬ 
nections  arranged  in  said  receiving  receptacle  and  opening 
thereinto  at  different  elevations. 

Cancel  Claims  7  and  8. 

REMARKS. 

1 

Reconsideration  is  respectfully  requested. 

Apparently,  it  is  entirely  novel  with  this  applicant  in  a 
cracking  operation  to  heat  oil  to  a  cracking  temperature 
by  circulating  it  rapidly  through  heating  tubes  while  main¬ 
taining  fuller’s  earth  in  intimate  admixture  with 
392  the  oil  — 22 —  — 2 —  while  passing  through  the 
heating  tubes. 

The  apparatus  described  in  the  Parmelee  patent 
might  of  course  be  used  in  carrying  out  the  process  of  the 
present  invention.  We  do  not  believe,  however,  that  this 
fact  makes  this  citation  an  anticipation  of  a  process  which 
it  does  not  disclose. 

The  Herthel  and  Pelzer  patent  does  not  describe  any 
operation  in  which  fuller’s  earth  is  circulated  in  intimate 
admixture  with  oil  through  heating  tubes  in  which  the  oil  is 
heated  to  a  cracking  temperature.  This  patent  describes 
an  operation  involving  the  maintenance  of  a  bed  of  fuller’s 
earth,  or  the  like,  through  which  the  oil  is  circulated,  but 
it  does  not  describe  any  operation  in  which  the  fuller’s 
earth  is  maintained  in  suspension  in  the  oil  circulating 
through  the  heating  tubes.  In  the  operation  described  in 
this  citation,  the  fuller’s  earth  is  not  at  any  time  within 
the  heating  zone  proper. 

Of  all  the  references  cited,  the  Darlington  and  the  Stef¬ 
fen  patent  seem  to  be  most  pertinent,  but  we  think  that  any 
rejection  of  the  claims  upon  these  references  must  involve 
some  assumption  that  the  claims  are  very  much  broader 
than  in  reality  they  are. 

The  claims  in  this  application  are  very  specifically  direct¬ 
ed  to  an  operation  which  is  particularly  advantageous. 
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Fuller’s  earth  used  in  accordance  with  the  present  inven¬ 
tion  has  several  special  functions  and  is  moreover  used  in 
a  particularly  efficient  manner. 

The  maintenance  of  fuller’s  earth  or  its  equivalent  in 
suspension  in,  in  intimate  admixture  with  oil  while  circulat¬ 
ing  rapidly  through  heating  tubes  in  which  it  is  heated  to 
a  cracking  temperature  is  a  concept  entirely  lacking  in 
these  citations.  —3 — 

393  The  Darlington  and  Steffen  patent  is  entirely 
foreign  to  the  present  invention  in  principle.  These 
patentees  describe  the  use  of  certain  materials  apparently 
>as  catalysts;  note  the  relatively  low  pressures  mentioned 
as  accomplishing  the  desired  purpose  when  these  “natur¬ 
al  colloidal  cracking  agents”  are  used.  The  description 
of  the  specified  cracking  agents  in  this  patent  shows  they 
are  not  in  any  sense  the  equivalent  of  fuller’s  earth  and 
that  they  do  not  act  in  the  same  way  as  fuller’s  earth  used 
in  accordance  with  the  present  invention. 

The  idea  of  providing  for  immediate  absorption  of 
pitch-like  or  asphalt-like  constituents  formed  by  cracking 
directly  within  heating  tubes  in  which  the  oil  is  heated  to 
a  cracking  temperature  is  not  disclosed  and  is  not  suggest¬ 
ed  by  Darlington  and  Steffen.  The  purpose  of  these 
patentees  was  a  different  purpose  and  the  procedure  they 
proposed,  so  far  as  it  can  be  determined  from  the  patent, 
was  a  different  operation,  an  operation  which  did  not  aim 
at  and  which  did  not  provide  for  this  result. 

The  proposal  of  the  Hansen  patent  is  entirely  incon¬ 
sistent  with  the  present  invention.  Hansen  proposes  the 
use  of  a  scraper  in  a  shell  still ;  the  present  invention  pro¬ 
vides  for  the  maintenance  of  the  fuller’s  earth  in  suspen¬ 
sion  in  the  oil  undergoing  treatment  by  rapid  circulation 
through  tubes.  It  must  be  self -apparent  that  the  operation 
described  in  this  application  has  many  practical  advantages 
over  that  described  in  the  Hansen  patent.  Scrapers,  for 
example,  are  unnecessary  in  carrying  out  the  present  in¬ 
vention. 
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The  sand  mentioned  in  the  Dubbs  patent  is  merely  an 
abrasive  agent;  the  patent  describes  it  as  “a  nonreactive 
abrasive  material”.  This  sand  does  not  have  the 

394  functions  of  — i —  fuller’s  earth  in  absorbing  pitch¬ 
like  or  asphalt-like  constituents  formed  by  the  crack¬ 
ing  reaction.  The  purpose  as  well  as  the  result  of  the 
present  invention  are  both  lacking. 

The  Prutzman  patent  should,  we  think,  be  withdrawn  as 
a  reference  because  it  does  not  relate  to  a  cracking  opera¬ 
tion.  True,  it  describes  the  circulation  of  fuller’s  earth 
in  suspension  in  oil  through  heating  tubes;  but  fuller’s 
earth  canot  act  to  remove  pitch-like  or  asphalt-like  consti¬ 
tuents  formed  by  cracking  as  it  does  in  carrying  out  the 
present  invention  unless  the  oil  is  heated  to  a  cracking 
temperature.  Again,  both  purpose  and  result  are  lacking. 

Association  of  any  of  the  references  discussed  above 
is,  wre  submit,  improper  because  the  point  of  making  such 
an  association  of  ideas  was  not  apparent  until  the  present 
invention  was  made. 

Determination  of  that  purpose  was  one  of  the  steps  which 
this  applicant  took  and  is  one  of  the  reasons  he  is  entitled 
to  patent  protection  for  carrying  that  purpose  to  the 
point  where  he  could  accomplish  it. 

For  example,  although  the  apparatus  described  in  the 
Parmelee  patent  might  be  used  in  carrying  out  the  process 
of  this  invention,  the  purpose  to  get  fuller’s  earth  and  the 
oil  undergoing  cracking  together,  intimately,  in  the  heating 
zone  itself  had  to  exist  before  this  applicant  or  anyone 
else  would  appreciate  that  the  Parmelee  apparatus  might 
be  used  to  accomplish  this  purpose.  The  applicant  was 
these  first. 

In  particular,  we  feel  that  association  of  the  Dubbs 
patent  or  the  Prutzman  patent  with  the  Herthel  and 

395  Pelzer  patent  is  peculiarly  inappropriate.  First,-5- 
this  association  of  reference  leaves  us  in  doubt  as  to 

which,  if  either,  is  supposed  to  show  the  combination  in 
which  some  feature  from  the  other  is  to  be  substituted. 
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In  none  of  these  citations  is  fuller’s  earth  used  in  any 
manner  such  that  it  has  the  function  it  does  in  the  process 
of  the  present  invention.  Second,  so  far  as  we  can  see  any 
association  of  these  references  would  require  at  least  a 
great  many  changes  and  adaptations  and  even  additions 
before  the  process  of  invention  could  result.  Third,  the 
application  on  which  the  Herthel  and  Pelzer  patent  issued 
was  copending  with  this  application. 

A  patent  is  a  publication  only  from  its  date  of  grant. 
It  is  evidence  of  invention  of  everything  disclosed  in  the 
application  by  the  date  of  filing.  The  association  of  refer¬ 
ences  involves  the  assumption  that  they  were  available 
to  the  man  skilled  in  the  art  that  they  might  be  associated. 
A  pending  application  is  not  so  available,  and  we  accord¬ 
ingly  submit  that  references  to  be  associated  must  have 
been  published  sufficiently  early  to  be  anticipations. 

In  the  foregoing  we  have  discussed  only  the  more  gen¬ 
eral  features  of  the  invention.  Certain  of  the  claims  bring 
out  additional  features  which  further  distinguish  these 
claims  from  the  cited  art. 

Claim  3  is  specifically  directed  to  an  operation  in  which 
suspended  earth  is  separated  from  the  oil  leaving  the 
heating  zone  before  the  unvaporized  portions  of  the  oil  are 
recirculated  to  the  heating  zone.  Claim  4  is  specific  to  this 
same  feature.  Claims  5  and  6  are  directed  to  an  operation 
in  which  the  earth  is  introduced  at  a  definitely  specified 
point,  namely  into  the  oil  circulating  from  the  bulk 
396  supply  to  the  heating  zone.  — 6 — These  features  are 
not  disclosed  in  any  of  the  citations  of  record. 

Claim  10  is  very  specifically  directed  to  an  apparatus 
which  has  been  found  particularly  advantageous  for  carry¬ 
ing  out  the  process  of  the  invention.  There  is  no  single 
reference  of  record  which  discloses  such  an  apparatus. 
The  plurality  of  discharge  connections  described  in  the 
Pollock  patent  do  not  and  could  not  accomplish  the  func¬ 
tion  which  the  plurality  of  discharge  connections  arrang- 
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ed  as  specified  in  Claim  9  have  in  the  apparatus  specified 
in  Claim  9. 

An  early  and  favorable  action  is  solicited. 

Respectfully  submitted, 

RECTOR,  HIBBEN,  DAIN  &  MACAULEY, 
Attorneys  for  Applicant . 

Chicago,  Ill. 

December  1,  1927. 

397  Office  Action  August  21,  1928,  Paper  No.  5. 

UNITED  STATES  PATENT  OFFICE 

Washington  Aug  21,  1928. 

Pennie  Davis,  Marvin  &  Applicant:  Eugene  C.  Her- 
Edmonds  thel 

165  Broadwav,  Ser.  No.  1167716 

New  York,  N.  Y.  Filed  Feb.  12,  1927 

For  Oil  cracking  processes 
and  Apparatus 

Amendment  filed  Dec.  3, 1928,  is  of  record. 

Recorded : 

(British)  Jenkins  262,666  of  1926,  (1  sheet)  196-59 
The  rejection  of  record  of  claims  1  to  6  is  repeated. 
Claims  1,  2,  5  and  6  are  further  rejected  on  Jenkins  cited. 
Claims  3  and  4  are  further  rejected  on  Jenkins  in  view 
of  the  step  of  separating  out  the  suspended  matter  from 
the  oil  after  it  leaves  the  heating  zone  in  Dubbs  of  record. 
Note  line  42  et  seq.  page  4  of  Jenkins. 

Claim  10  is  rejected  as  indefinite — “the  supply  recep¬ 
tacle”,  lines  5-6,  has  no  expressed  antecedent. 

Claim  10  is  rejected  as  lacking  invention  over  Parmelee. 
Element  35  could  be  utilized  for  supplying  “finely  divided 
absorbent  material”.  There  would  be  no  invention  in 
providing  chamber  19  with  a  plurality  of  spaced  discharged 
connections  since  it  is  old  in  Dubbs  1,319,053  and  others 
(see  pipes  D8  and  Dn  of  Dubbs)  to  provided  spaced  outlets. 

W.  N.  HOLMES, 
Examiner. 
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398  From  Amendment  Filed  February  6,  1929,  Paper  No.  6. 

THE  UNITED  STATES  PATENT  OFFICE 
In  re  application  of 

Eugene  C.  Herthel,  l  Oil  Cracking  Processes  and 
Serial  No.  167,716,  [  Apparatus 

Filed  February  12,  1927, 

Honorable  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Responsive  to  the  Official  Action  of  August  21,  1928, 
please  amend  the  above  entitled  application  as  follows: 

Cancel  “and  apparatus”  from  the  title  of  the  applica¬ 
tion. 

Page  1,  line  7,  cancel  “The  invention  also  includes  an”. 
Cancel  line  8. 

Page  6,  line  23,  after  “still”  cancel  “embodying  the  in¬ 
vention”;  line  24,  before  “adapted”  cancel  “and”. 
Cancel  claim  10  without  prejudice. 


404  Office  Action  October  25,  1929  Paper  No.  7. 
UNITED  STATES  PATENT  OFFICE 


Washington  Oct.  25,  1929. 

Please  find  below  a  communication  from  the  Examinee  in 
charge  of  this  application. 

THOMAS  E.  ROBERTSON, 
Commissioner  of  Patents. 


Pennie,  Davis,  Marvin  & 
Edmonds, 

165  Broadway, 

New  York,  N.  Y. 


Applicant:  Eugene  C.  Her¬ 
thel, 

Ser.  No.  167716 
Filed  Feb.  12,  1927, 

For  Oil  Cracking  processes 

Recorded : 

Lewis  (British)  213,295  Mar.  27, 1924  196/56  1  sheet 
Hall  (British)  109,077  Aug.  27, 1917  196/96  spec,  only 
Claims  1  to  4  are  rejected  on  British  Lewis  cited. 
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Claims  3  and  4  are  further  rejected  on  British  Lewis  in 
view  of  the  cyclic  circulation  in  Herthel  or  Parmelee  of 
record. 

Claims  5  and  6  are  rejected  on  British  Lewis  in  view  of 
the  cyclic  circulation  in  Parmalee.  In  the  latter  patent 
oil  may  be  introduced  into  the  circulating  stream  at  a  point 
47  between  the  bulk  supply  and  the  heating  tubes. 

Attention  is  called  to  lines  17-52  page  2  of  Lewis.  Por¬ 
tions  of  the  oil  may  be  recirculated  through  the  heating 
tubes  in  Lewis,  note  lines  14-27,  page  4.  Lewis  maintains 
bauxite  in  suspension  in  the  oil  that  is  being  heated. 
Bauxite  is  closely  related  to  fuller’s  earth  in  its  chemical 
properties  (see  lines  12-20  page  1  of  British  Hall  cited), 
and  the  claims  are  not  seen  to  patentably  differentiate  over 
Lewris  in  the  material  used. 

It  is  believed  that  claims  1  and  2  should  be  rewritten 
to  eliminate  apparatus  limitations. 

P.  M.  NASH, 
Act'g  Examiner. 


405  Supplemental  Office  Action  April  3,  1930  Paper  No.  $. 
UNITED  STATES  PATENT  OFFICE 

Washington  April  3,  1930. 

Please  find  below  a  communication  from  the  Examinee  in 
charge  of  this  application. 

THOMAS  E.  ROBERTSON, 
Commissioner  of  Patents . 

Pennie,  Davis,  Marvin  &  Applicant:  E.  C.  Herthel, 
Edmonds,  Ser.  No.  167,716 

165  Broadway,  Filed  Feb.  12,  1927, 

New  York,  N.  Y.  For  Oil  cracking  processes 

Mailed  Apr  3,  1930 

The  existence  of  interfering  claims  having  come  to 
the  examiner’s  attention,  this  application  is  taken  up  for 
further  consideration,  supplementary  to  the  Office  action 
of  Oct.  25,  1929. 
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Claims  1  to  4  stand  rejected  on  the  references  applied 
in  Office  action  of  Oct.  25,  1929. 

Upon  reconsideration,  claims  5  and  6  are  now  allowed. 

W.  N.  HOLMES, 
Examiner. 


406  Notice  Under  Rule  96  Paper  No.  9.  '! 

UNITED  STATES  PATENT  OFFICE 

Washington  Apr  3, 1930. 

Please  find  below  a  communication  from  the  Examinee 
in  charge  of  this  application. 

THOMAS  E.  ROBERTSON, 
Commissioner  of  Patents. 

Pennie,  Davis,  Marvin  &  Applicant :  E.  C.  Herthel, 
Edmonds,  Ser.  No.  167716, 

165  Broadway,  Filed  Feb.  12,  1927, 

New  York,  N.  Y.  For  Oil  Cracking  Processes 

Under  the  provisions  of  Rule  96  the  following  claims  are 

suggested  for  purposes  of  interference. 

Failure  to  make  same  within  thirty  days  from  date  here¬ 
of  will  be  taken  as  a  disclaimer  of  the  subject  matter  in¬ 
volved  therein: 

In  an  oil  cracking  process  in  which  carbon-forming  ma¬ 
terial  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material;  dispersing 
said  finely  divided  mineral  substance  in  said  body  of  oil; 
withdrawing  from  said  body  of  oil  during  said  process  a 
portion  of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance  charged 
into  said  body  of  oil  being  so  regulated  as  to  permit  of  its 
intimate  contact  in  suspension  with  said  carbon-forming 
material. 
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The  process  of  converting  a  heavy  petroleum  oil  into  a 
light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring,  con¬ 
tinuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 
tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  withdrawing  residuum  includ¬ 
ing  part  of  said  cracking  agent  with  its  deposited  carbon. 

The  process  of  converting  a  heavy  petroleum  oil  into  a 
light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heat¬ 
ed,  continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 
tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdrawing 
residuum  including  part  of  said  cracking  agent  with  its 
deposited  carbon. 

W.  N.  HOLMES, 

CSD  Examiner. 


407  Amendment  Filed  April  8,  1930  Paper  No.  10. 

IN  THE  UNITED  STATES  PATENT  OFFICE 
In  re  application  of 

Eugene  C.  Herthbl  Oil  Cracking  Processes 

Serial  No.  167,716  and  Apparatus 

Filed  February  12, 1927 
Honorable  Commissioner  of  Patents, 

Washington, 

D.  C. 

Sir: 

In  the  matter  of  the  above  identified  application  entry  of 
the  following  claims  by  amendment  is  respectfully  request¬ 
ed. 
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11 — In  an  oil  cracking  process  in  which  carbon-form¬ 
ing  material  is  produced,  the  steps  of  charging  into  a 
body  of  oil  subjected  to  cracking  conditions  additional 
oil  and  a  finely  divided  mineral  substance  having  a  char¬ 
acteristic  adsorptive  action  for  carbon-forming  mate¬ 
rial;  dispersing  said  finely  divided  mineral  substance 
in  said  body  of  oil ;  withdrawing  from  said  body  of  oil 
during  said  process  a  portion  of  said  oil  and  dispersed 
mineral  substance;  the  amount  of  said  finely  divided 
mineral  substance  charged  into  said  body  of  oil  being  so 
regulated  as  to  permit  of  its  intimate  contact  in  sus¬ 
pension  with  said  carbon-forming  material. 

Cls.  11-13 

408  12 — The  process  of  converting  a  heavy  petroleum  oil 

into  a  light  one  which  consists  in  circulating  the  heavy 
oil  in  a  closed  ring,  continuously  heating  a  portion  of 
the  ring,  maintaining  a  pressure  on  the  portion  of  the 
ring  so  heated,  continuously  taking  off  light  vapors 
from  the  ring,  continuously  adding  oil  to  the  ring,  con¬ 
tinuously  adding  a  cracking  agent  to  said  ring  to  present 
nuclei  for  the  deposition  of  carbon,  agitating  the  whole 
to  maintain  said  nuclei  in  a  state  of  suspension,  and 
withdrawing  residuum  including  part  of  said  cracking 
agent  with  its  deposited  carbon. 

13 — The  process  of  converting  a  heavy  petroleum  oil 
into  a  light  one  which  consists  in  circulating  the  heavy 
oil  in  a  closed  ring,  continuously  heating  a  portion  of 
the  ring,  maintaining  a  pressure  on  the  portion  of  the 
ring  so  heated,  continuously  taking  off  light  vapors 
from  the  ring,  continuously  adding  oil  to  the  ring,  con¬ 
tinuously  adding  a  cracking  agent  to  said  ring  to  pre¬ 
sent  nuclei  for  the  deposition  of  carbon,  agitating  the 
whole  to  maintain  said  nuclei  in  a  state  of  suspension, 
and  continuously  withdrawing  residuum  including 
part  of  said  cracking  agent  with  its  deposited  car¬ 
bon.  — 2 — 
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409  REMARKS 

The  above  claims  which  were  suggested  by  the  Examiner 
for  interference  purposes  are  made  on  the  ruling  of  the 
Office  that  they  read  on  the  applicant’s  disclosure,  and 
without  committing  applicant  to  this  view  in  advance  of  an 
inspection  of  the  application  from  which  the  claims  are 
taken. 

Respectfully  submitted, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS 
Attorneys  for  Applicant. 

New  York,  N.  Y.,  April  7,  1930. 


415  Amendment  Filed  June  7,  1939  Paper  No.  16. 

UNITED  STATES  PATENT  OFFICE 
Jun  7 1939 

In  re  application  of 
Eugene  C.  Herthel 

Serial  No.  167,716  Oil  Cracking  Processes 

Filed  February  12, 1927 
Honorable  Commissioner  of  Patents 
Washington,  D.  C. 

Sir: 

In  the  matter  of  the  above-identified  application,  entry 
of  the  following  amendment  is  respectfully  requested : 

Cancel  claims  11,  12  and  13  and  add  the  following  new 
claims : 

14.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling  hydro¬ 
carbons  therefrom  wherein  the  oil  to  be  cracked  is  heated 
to  a  cracking  temperature  while  circulating  it  through 
heating  tubes,  the  improvement  which  comprises  admixing 
a  finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  circulating  the  oil  and  absorbent  material 
through  said  heating  tubes  at  a  rate  adequate  to  maintain 
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the  absorbent  material  in  intimate  admixture  with  the  oil 
during  its  entire  passage  through  said  heating  tubes. 

15.  In  a  system  for  cracking  high  boiling  hydrocarbon 
oils  for  the  production  of  lower  boiling  hydrocarbon,  oils 
therefrom  wherein  the  oil  is  heated  to  a  cracking  tempera¬ 
ture  by  circulating  it  through  heating  tubes,  the  improve¬ 
ment  which  comprises  admixing  a  finely  divided  absorbent 
material  with  oil  entering  said  heating  tubes,  eircu- 
416  lating  the  oil  and  absorbent  material  through  said 
heating  tubes  at  a  rate  adequate  to  maintain  the 
absorbent  material  in  intimate  admixture  with  the  oil  during 
its  entire  passage  through  said  heating  tubes,  continuously 
adding  a  mixture  of  fresh  oil  and  fresh  finely  divided  ab¬ 
sorbent  material  to  the  cracking  system  and  continuously 
discharging  residual  oil  and  spent  finely  divided  absorbent 
material  from  said  cracking  system. — 

REMARKS 

In  the  foregoing  amendment,  cancellation  of  claims  11, 12 
and  13  is  made  pursuant  to  the  decision  of  the  Court  of 
Customs  and  Patent  Appeals  awarding  priority  to  the  party 
Jenkins  in  Interference  No.  60,087,  the  counts  of  which  com¬ 
prised  claims  11, 12  and  13  of  this  application. 

New  claims  14  and  15  are  presented  herein  pursuant  to 
the  decision  of  the  Board  of  Appeals  and  the  decision  of 
the  Court  of  Customs  and  Patent  Appeals  in  said  Inter¬ 
ference  No.  60,087. 

The  Board  of  Appeals  found  that  an  operation  embodying 
the  process  of  claims  5  and  6,  which  comprised  the  issue  of 
Interference  No.  60,089,  had  been  conceived  by  the  appli¬ 
cant  herein  at  least  as  early  as  February,  1924,  and  dili¬ 
gently  reduced  to  practice  by  the  applicant  herein  as  of 
a  date  no  later  than  the  middle  of  June,  1924.  Claims  5  and 
6  recite  circulation  through  the  heating  tubes  at  a  rate  suf¬ 
ficient  to  maintain  the  absorbent  material  in  intimate  ad¬ 
mixture  with  the  oil  throughout  its  passage  through  the 
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heating  tubes.  The  Board  of  Appeals  likewise  found  that 

the  evidence  submitted  on  behalf  of  Jenkins  failed 
417  to  show  either  conception  or  reduction  to  practice  of 
an  operation  embodying  circulation  through  the  heating 
tubes  at  a  rate  sufficient  to  maintain  oil  and  an  admixed  ab¬ 
sorbent  in  intimate  admixture  as  of  any  date  as  early  as 
February,  1924,  and  that  no  such  operation  was  disclosed 
in  the  Jenkins  application  as  originally  filed. 

The  Court  of  Customs  and  Patent  Appeals  affirmed  the 
decision  of  the  Board  of  Appeals  awarding  priority  to 
Herthel  with  respect  to  claims  5  and  6  which  formed  the 
issue  of  Interference  No.  60,089.  However,  the  Court  of 
Customs  and  Patent  Appeals  reversed  the  Board  of  Ap¬ 
peals  as  to  claims  11,  12  and  13  comprising  the  counts  of 
Interference  No.  60,087.  With  respect  to  these  claims  the 
decision  of  the  Court  of  Customs  and  Patent  Appeals  states 
as  follows: 

“It  is  evident  from  the  decision  of  the  board  that  it 
regarded  as  critical  the  ‘  speed  ’  of  circulating  the  oil.  In 
other  words,  the  view  of  the  board,  if  we  correctly  in¬ 
terpret  its  decision,  is  that  a  rapid  circulation  of  the 
oil  into  which  the  adsorptive  material  is  injected  is 
essential  in  order  to  assure  the  retention  of  such  ma¬ 
terial  in  intimate  admixture  with  the  oil. 

“It  may  be  that  in  practical  operation  rapid  cir¬ 
culation  is  required  to  obtain  best  results,  but  the 
counts  under  discussion  do  not,  by  any  express  lan¬ 
guage,  require  it.  There  is  nothing  in  them  which 
defines  maintaining  the  adsorptive  material  in  inti¬ 
mate  admixture  in  the  oil  as  being  dependent  upon 

circulation  of  any  kind,  rapid  or  otherwise. 

•  •  •  •  • 

“Inasmuch  as  the  board’s  decision  in  this  par¬ 
ticular  interference  was  based  solely  upon  its  theory 
respecting  speed  of  circulation,  it  gave  (so  far  as 
its  decision  indicates)  no  particular  attention  to  the 
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evidence  sc  quoted  and  reviewed  by  the  Examiner  of 
Interference.*  ’ 

Cancellation  of  claims  11,  12  and  13  and  the  insertion  of 
claims  14  and  15  draws  the  line  between  the  subject  mat¬ 
ter  with  respect  to  which  priority  was  awarded  to  Jen¬ 
kins  (namely,  operations  not  embodying  rapid  circula¬ 
tion  through  the  heating  tubes,  such  operations  be- 
418  ing  included  in  the  disclosure  of  the  Jenkins  applica¬ 
tion  as  filed)  and  operations  with  respect  to  which 
priority  was  awarded  to  Herthel  (such  operations  em¬ 
bodying  rapid  circulation  through  the  heating  tubes  at  a 
rate  adequate  to  maintain  intimate  admixture  of  the  ab¬ 
sorbent  and  the  oil  during  its  entire  passage  through  the 
heating  tubes,  a  feature  which  the  Board  of  Appeals  held 
not  to  be  disclosed  in  the  original  Jenkins  application  and 
not  to  have  been  embodied  in  the  early  Jenkins  operations 
although  clearly  described  in  the  amendments  to  the  Jen¬ 
kins  application  filed  many  years  subsequent  to  its  filing 
date). 

It  is  respectfully  submitted  that  new  claims  14  and  15 
are  patentable  over  the  art  for  the  same  reasons  as  al¬ 
lowed  claims  5  and  6. 

Reconsideration  of  the  rejection  of  claims  1  to  4  as  set 
forth  in  the  Office  Action  of  April  3,  1930  and  based  prin¬ 
cipally  on  the  British  patent  to  Lewis  is  also  requested. 
Attention  is  directed  to  the  fact  that  the  Lewis  patent  in¬ 
volves  an  operation  in  which  the  rate  of  flow  through  the 
heating  tube  is  almost  negligible  and  totally  inadequate 
to  maintain  an  adsorptive  material  in  intimate  admixture 
with  the  oil  flowing  through  the  heating  tube.  It  will  be 
noted  that  the  British  patent  describes  a  rate  of  low  of 
only  60  cc.  per  minute  through  a  heating  tube  %"  in 
diameter  (page  2,  lines  33-40).  This  involves  a  velocity 
of  only  a  few  inches  per  second,  or  only  a  small  fraction 
of  a  foot  per  second.  Therefore,  it  must  be  apparent  that 
no  prior  art  citation  discloses  a  cracking  process  in  which 
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a  mixture  of  oil  and  a  finely  divided  adsorptive  material 

i 

is  passed  through  heating  tubes  wherein  the  oil  is  heated 
to  a  cracking  temperature  at  the  high  rate  of  flow  which 
is  required  to  maintain  the  absorbent  in  intimate  admixture 
with  the  oil  during  its  entire  passage  through  the  heating 
tubes. 

419  A  prompt  and  favorable  action  is  respectfully 
requested. 

Respectfully  submitted, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 
Attorneys  for  Applicmt . 

New  York,  New  York 
June  6,  1939. 


420  Office  Action  July  22,  1939  Paper  No.  17. 

UNITED  STATES  PATENT  OFFICE 


Washington 


Jul.  22,  1939 


Pennie,  Davis, 

Marvin  &  Edmonds, 
165  Broadway, 

New  York,  N.  Y. 


Applicant : 
Ser.  No. 
Filed 
For 


Eugene  C.  Herthel 
167,716 
Feb.  12,  1927 
Oil  Cracking 
Processes 

Responsive  to  amendment  filed  June  7, 1939. 

Claims  14  and  15  are  rejected  as  unpatentable  over  the 
disclosure  of  the  application  of  Jenkins  723,144,  the  win¬ 
ning  party  in  Interference  60,087.  The  following  portions 
of  the  original  specification  of  the  Jenkins  application  are 
considered  particularly  pertinent:  page  2,  lines  4-8;  page 
8,  lines  29-24;  page  9,  lines  25-32.  Original  claim  30  in  un¬ 
amended  form  should  also  be  noted.  The  disclosure  on 
page  8  states  that,  “the  oil  is  treated  with  an  adsorbent 
which  acts  to  maintain  the  carbon  particles  or  the  like  in 
eolloidal  form  whereby  it  may  be  carried  away  in  sus- 
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pended  form  or  the  like  with  an  excess  of  oil.”  The  dis¬ 
closure  on  page  9  states  that  the  oil  “will  act  as  a  flushing 
medium  or  carrier  for  the  colloidal  or  suspended  particles 
of  carbon  and  other  similar  materials,  so  as  to  carry  the 
same  off  continually  from  the  drums”.  This  is  considered 
evidence  that  the  flow  rate  of  the  oil  in  the  Jenkins  still 
is  sufficient  to  keep  the  adsorbent  in  suspension,  and  there¬ 
fore  in  intimate  admixture  with  the  oil. 

Applicant’s  discussion  of  the  record  of  Interferences 
60,087  and  60,089,  including  the  statements  by  the  Board 
of  Appeals  relative  to  lack  of  teaching  in  the  Jen- 
421  kins  application,  as  filed,  of  circulating  the  oil  at 
such  a  speed  that  the  fuller’s  earth  will  remain  in 
intimate  admixture  during  the  circulation,  has  been  given 
careful  consideration.  It  is  noted,  however,  that  the 
claims  considered  by  the  Board  did  not  contain  any  limita¬ 
tion  relative  to  speed  of  circulation.  The  Court  of  Customs 
and  Patent  Appeals  called  attention  to  this  fact,  and  after 
stating  that  “the  board’s  decision  in  this  particular  in¬ 
terference  was  based  solely  upon  its  theory  respecting 
speed  of  circulation  *  *  etc.,  remarked  that  “we  find 
ourselves  out  of  harmony  with  the  board’s  theory”,  etc. 
Under  these  circumstances  the  examiner  is  not  convinced 
that  there  has  been  a  definitive  ruling  that  the  Jenkins 
application  as  filed  did  not  disclose  a  sufficiently  rapid 
rate  of  circulation  to  maintain  the  adsorbent  in  intimate 
admixture  with  the  oil  during  its  entire  passage  through 
the  heating  tubes. 

Claims  14  and  15  are  additionally  rejected  as  unpatent¬ 
able  over  the  counts  which  formed  the  issue  of  Interfer¬ 
ence  60,087,  decided  adversely  to  applicant.  Claims  14 
and  15  differ  from  the  counts  principally  in  the  emphasis 
laid  on  the  circulation  at  a  rate  adequate  to  maintain  the 
absorbent  material  in  intimate  admixture  with  the  oil 
during  its  entire  passage  through  the  heating  tubes.  It 
is  not  believed  that  this  language  defines  an  invention 
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patentablv  different  from  that  of  the  counts.  As  above 
indicated,  the  examiner  is  of  the  opinion  that  Jenkins  dis¬ 
closes  a  rate  of  circulation  adequate  to  secure  the  result 
called  for  by  claims  14  and  15.  Moreover,  it  is  pointed  out 
that  in  view  of  the  judgment  that  applicant  is  not  the 
422  first  inventor  of  the  process  covered  by  the  counts  of 
Interference  60,087 ;  allowance  of  claims  14  and  15 
over  said  counts  can  not  be  based  on  the  theory  that  cir¬ 
culation  of  the  oil  at  a  rate  to  keep  an  added  solid  in  inti¬ 
mate  admixture  with  oil  during  its  entire  passage  through 
the  tubes  is  novel,  since  such  a  step  is  old  in  Dubbs  1,319,- 
053,  of  record. 

'Claims  14  and  15  are  additionally  rejected  on  the  ground 
of  estoppel  by  the  judgment  of  priority  adverse  to  ap¬ 
plicant  in  Interference  60,087.  1-n  re  Rhodes,  1936  C.  D. 
166.  An  interference  proceeding  should  settle  all  com¬ 
mon  subject  matter  between  the  parties.  If  applicant  con¬ 
sidered  himself  entitled  to  claims  14  and  15,  he  should  have 
brought  the  same  forward  in  a  timely  motion  during  the 
interference.  Applicant  had  notice  that  a  claim  (113) 
which  called  for  maintaining  the  adsorptive  material  in 
suspended  condition  throughout  the  oil  by  rapid  circula¬ 
tion  of  the  oil  through  a  channel  of  the  still,  stood  allowed 
in  the  Jenkins  case  during  the  interference. 

Claims  5  and  6,  the  counts  of  Interference  60,089,  de¬ 
cided  favorably  to  applicant,  stand  allowed. 

Claims  3  and  4  are  allowed. 

The  rejection  of  claims  1  and  2  in  the  Office  action  of 
October  25,  1929,  is  repeated.  Applicant’s  remarks  on 
the  rate  of  flow  in  the  Lewis  patent  have  been  noted,  but 
the  term  ‘ *  rapidly  circulating”  is  only  relative,  and  it  is 
not  clear  that  the  added  solid  would  not  remain  in  admix¬ 
ture  with  the  oil  during  heating  in  the  Lewis  process.  The 
patentee  refers  to  removing  the  added  solid  from  the  oil 
after  the  heat  treatment. 
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423  Allowed  claims:  3,  4,  5,  6. 

Rejected  claims:  1,  2,  14,  15. 

Due  to  the  age  of  this  case,  this  action  may  be  taken  as 
final  at  applicant’s  option. 

C.  S.  DUNCOMBE, 
Examiner. 


Submitted 
JUL  22  1939 
C.  L.  W. 

Supervisory  Examiner. 


424  Amendment  October  10,  1939  Paper  No.  18-E. 


UNITED  STATES  PATENT  OFFICE 

Oct  10  1939 


In  re  application  of 
Eugene  C.  Herthel 
Serial  No.  167,716 
Filed  February  12,  1927 
Div.  31,  Room  4716 


Oil  Cracking  Processes 


Honorable  Commissioner  of  Patents 
Washington,  D.  C. 


Sir: 

Responsive  to  the  Official  Action  of  July  22, 1939,  please 
amend  the  above-identified  application  as  follows: 

Claim  14,  line  9,  after  “oil”  insert — and  to  prevent 
segregation  of  the  absorbent  material — . 

Claim  15,  line  9,  after  “oil”  insert — and  to  prevent 
segregation  of  the  absorbent  material — . 

Cancel  claims  1  and  2  and  substitute  the  following  new 
claims : 

— 16.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling 
hydrocarbons  therefrom  wherein  the  oil  to  :be  cracked  is 
heated  to  a  cracking  temperature  while  circulating  it 
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through  heating  tubes,  the  improvement  which  comprises 
admixing  finely  divided  fuller’s  earth  with  oil  entering  said 
heating  tubes  and  circulating  the  oil  and  fuller’s  earth 
through  said  heating  tubes  at  a  rate  adequate  to  maintain 
the  fuller’s  earth  in  intimate  admixture  with  the  oil  and 
to  prevent  segregation  of  the  fuller’s  earth  during  its 
entire  passage  through  said  heating  tubes. 

425  17.  In  a  system  for  cracking  high  boiling  hydro¬ 

carbon  oils  for  the  production  of  lower  boiling  hy¬ 
drocarbon  oils  therefrom  wherein  the  oil  is  heated  to  a 
cracking  temperature  by  circulating  it  through  heating 
tubes,  the  improvement  which  comprises  admixing  finely 
divided  fuller’s  earth  with  oil  entering  said  heating  tubes, 
circulating  the  oil  and  fuller’s  earth  through  said  heating 
tubes  at  a  rate  adequate  to  maintain  the  fuller’s  earth  in 
intimate  admixture  with  the  oil  and  to  prevent  segregation 
of  the  fuller’s  earth  during  its  entire  passage  through 
said  heating  tubes,  adding  a  mixture  of  fresh  oil  and  fresh 
finely  divided  fuller’s  earth  to  the  cracking  system  and 
discharging  residual  oil  and  spent  finely  divided  fuller’s 
earth  from  said  cracking  system  during  the  operation  of 
said  cracking  system. — 

REMARKS 

Claims  1  and  2  have  been  rewritten  as  claims  16  and  17 
in  order  to  overcome  the  criticism  that  the  term  “ rapidly” 
is  only  relative.  As  rewritten  the  circulation  is  defined 
as  being  at  a  rate  “adequate  to  maintain  the  fuller’s  earth 
in  intimate  admixture  with  the  oil  and  to  prevent  segrega¬ 
tion  of  the  fuller’s  earth  during  its  entire  passage  through 
said  heating  tubes”.  It  is  pointed  out  that  the  exceeding¬ 
ly  low  rate  of  circulation  described  in  the  British  Lewis 
patent  is  obviously  inadequate  to  prevent  segregation  of 
the  fuller’s  earth  even  though  it  might  be  adequate  to 
cause  the  segregated  material  to  be  flushed  along  and 
thus  eventually  discharged  from  the  heating  conduit.  The 
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velocity  of  flow  in  Lewis  does  not  remotely  approach  the 
minimum  velocity  capable  of  producing  turbulent  flow. 

Thus  segregation  could  not  be  prevented.  Incident- 
426  ally  it  is  noted  that  in  Interference  No.  60,089  the 
applicant  herein  was  accredited  (both  by  the  Board 
of  Appeals  and  by  the  C.C.P.A.)  with  a  date  of  conception 
(coupled  with  diligence  in  reducing  to  practice)  prior  to 
the  publication  or  patent  date  of  the  British  patent  to 
Lewis.  Reconsideration  of  the  rejection  of  claims  1  and  2 
as  rewritten  and  the  allowance  of  the  more  specific  su¬ 
perseding  claims  16  and  17  are  respectfully  requested. 

Reconsideration  of  the  various  grounds  of  rejection  of 
claims  14  and  15  is  respectfully  solicited  for  the  reasons 
hereinafter  noted.  These  claims  have  been  amended  in 
the  interest  of  clarity.  In  their  present  form  claims  14  and 
15  describe  the  rate  of  circulation  as 

“adequate  to  maintain  the  absorbent  material  in  inti¬ 
mate  admixture  with  the  oil  cmd  to  prevent  segrega¬ 
tion  of  the  absorbent  material  during  its  entire  pas¬ 
sage  through  said  heating  tubes”. 

This  is  the  exact  language  employed  in  the  Herthel  ap¬ 
plication  as  filed.  This  amendment  has  been  made  because 
of  the  confusion  that  has  attached  to  the  meaning  of  such 
expressions  as  “colloidal  form”,  “suspension”,  “in  a 
suspended  state”,  and  the  like,  by  virtue  of  their  abnormal 
usage  in  original  Jenkins  application  Serial  No.  723,144. 
The  applicant  herein  desires  to  have  it  clearly  understood 
that  the  Herthel  invention  is  an  operation  employing  a 
rate  of  circulation  adequate  to  maintain  a  uniform  disper¬ 
sion  of  the  absorbent  through  the  oil  during  the  passage 
of  the  mixture  through  the  heating  tubes.  In  other  words, 
segregation  is  to  be  prevented. 

The  original  Jenkins  application  employs  the  phrases 
above  quoted  to  define  merely  a  non-consolidated  or  non¬ 
crystalline  mass.  For  example,  the  original  Jenkins  appli¬ 
cation  employs  these  terms  to  define  a  condition  such  as 
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that  which  would  exist  in  an  inverted  bottle  substan- 
427  tially  filled  with  water  and  having  a  layer  of  sand 
reposing  in  the  neck  of  the  inverted  bottle.  The  sand 
particles,  surrounded  by  the  water  medium  but  resting  on 
I  the  stopper  of  the  inverted  bottle,  would  be  “in  colloidal 
i  form”  or  in  a  “suspended”  state  in  the  sense  in  which 
these  terms  were  used  in  the  original  Jenkins  application 
for  the  reason  that  these  sand  particles  would  not  be  con¬ 
solidated  in  a  rigid  mass.  If  the  stopper  were  withdrawn 
from  the  inverted  bottle  the  sand  would  be  flushed  out  of 
the  bottle  by  the  water  discharging  through  the  neck  of 
the  bottle.  Yet  the  layer  of  wet  sand  and  overlying  body 
of  water  within  the  bottle  would  not  comprise  an  intimate 
admixture.  That  such  was  the  abnormal  manner  in  which 
the  above-quoted  terms  were  used  in  the  original  Jenkins 
application  is  clear  from  that  part  of  the  original  Jenkins 
application  which  defined  the  “deposit”  as  being  “in  colloi¬ 
dal  form”  (e.  g.,  lines  24  et  seq.  of  page  8).  It  is  likewise 
made  clear  by  the  initial  Office  Action  of  December  11, 1924, 
Paper  #2,  in  the  Jenkins  application,  which  calls  attention 
to  the  apparently  contradictory  character  of  the  original 
Jenkins  specification,  and  by  the  amendment  of  December 
11,  1925,  Paper  #3,  filed  in  response  thereto  wherein  the 
Jenkins  specification  itself  (as  distinguished  from  a  mere 
argument  of  counsel)  was  amended  to  assert : 

“This  state  or  condition  (colloidal  condition  or  sus¬ 
pended  state)  exists  whether  the  particles  be  in  thick 
or  in  thin  layers  *  *  V* 

The  argument  accompanying  this  initial  amendment  like¬ 
wise  asserted: 

“The  term  colloidal  is  used  in  the  sense  indicating  the 
condition  of  the  free  carbon  particles  when  not  formed 
in  a  hard,  graphitic  or  crystalline  mass  •  •  •  such 
that  the  particles  may  be  drawn  off  or  flowed  from  the 
still. 

•  •  •  •  • 
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“The  term  is  also  used  *  #  *  to  mean  no  particular 
rigid  form.” 

It  is  only  when  one  employs  a  rate  of  circulation  ade¬ 
quate  to  maintain  the  absorbent  in  intimate  admix- 

428  ture  and  prevent  segregation  that  the  presence  of 
fuller’s  earth  (or  similar  absorbents)  in  the  oil  flow¬ 
ing  through  the  heating  tubes  of  a  tubular  cracking  system 
becomes  an  improvement  rather  than  a  retrogression.  It  is 
conceded  that  certain  solids  (such  as  lime)  capable  of  exert¬ 
ing  a  chemical  action  (as  distinguished  from  a  mere  ab¬ 
sorptive  action)  may  be  useful  in  an  oil  cracking  process 
even  with  a  rate  of  circulation  no  greater  than  that  found 
in  systems  relying  upon  thermo-siphonic  circulation  and 
such  rates  of  circulation  are  acknowledged  (even  by  Jen¬ 
kins)  to  be  inadequate  to  effect  any  substantial  dispersion 
of  the  chemical  agent.  However,  since  the  presence  or 
absence  of  a  rate  of  circulation  adequate  to  prevent  segre¬ 
gation  of  an  absorbent  during  its  passage  through  the  heat¬ 
ing  tubes  is  determinative  of  the  utility  of  fuller’s  earth 
and  similar  mere  adsorbents,  it  is  submitted  that  claims 
14  and  15  do  define  an  invention  which  is  patentable  over 
the  disclosure  of  Jenkins’  application  Serial  No.  723,144, 
since  that  application,  as  filed,  discloses  only  circulation  at 
a  rate  inadequate  to  prevent  segregation. 

That  part  of  the  Office  Action  of  July  22, 1939  which  con¬ 
cerns  applicant’s  discussion  of  the  record  of  Interferences 
Nos,  60,087  and  60,089  and  which  states : 

“It  is  noted,  however,  that  the  claims  considered  by 
the  Board  did  not  contain  any  limitation  relative  to  the 
speed  of  circulation,” 

is  accurate  only  when  applied  to  the  claims  involved  in  In¬ 
terference  No.  60,087.  The  claims  involved  in  Interference 
No.  60,089  did  contain  a  limitation  relative  to  the  speed  of 
circulation.  The  Court  of  Customs  and  Patent  Appeals  ex¬ 
pressly  called  attention  to  the  fact  that  the  counts  of  Inter¬ 
ference  No.  60,087  contained  no  limitation  relative  to 

429  speed  of  circulation  and  decided  that  interference  on 
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that  very  basis.  However,  as  to  Interference  No.  60,089 
the  Court  affirmed  the  Board  although  it  based  its  affirm¬ 
ance  upon  the  definition  of  the  specific  absorbent  appearing 
in  the  counts  of  the  60,089  interference.  To  the  extent  that 
the  decision  of  the  Court  in  the  60,089  intereference  makes 
any  reference  to  the  speed  of  circulation  such  statement  is 
merely  dictum  and  in  any  event  the  language  used  involves 
merely  a  reading  out  (of  the  counts  in  the  60,098  interfer¬ 
ence)  of  the  expressed  limitation  as  to  rapid  circulation, 
rather  than  any  reading  into  the  original  Jenkins  applica¬ 
tion  of  a  disclosure  of  rapid  circulation.  In  short,  the  Board 
of  Appeals  has  affirmatively  ruled  that  the  original  Jenkins 
application  does  not  disclose  circulation  at  a  rate  that  is 
“ rapid’ ’  or  sufficient  to  prevent  segregation  of  a  finely  di¬ 
vided  solid,  and  the  Court  has  not  disturbed  that  ruling. 
The  Court  did  properly  assert  that  the  counts  of  Interfer¬ 
ence  No.  60,087  contained  no  expressed  limitation  relative 
to  the  rate  of  circulation,  and  they  refused  to  read  into 
these  counts  an  implied  limitation  of  this  character.  As 
to  Interference  No.  60,089  the  decision  of  the  Court  merely 
includes  immaterial  dicta  erroneously  asserting  in  effect 
that  the  counts  of  Interference  No.  60,089  are  the  same  as 
the  counts  in  Interference  No.  60,087  as  regards  lack  of 
expressed  limitations  concerning  rate  of  circulation. 

The  rejection  of  claims  14  and  15  as  unpatentable  over 
the  counts  which  formed  the  issue  of  Interference  No.  60,087 
is  confusing  but  it  is,  we  submit,  untenable.  The  claims 
comprising  the  three  counts  .of  Interference  No.  60,087  are 
not  directed  to  a  process  incorporating  circulation  of  oil 
through  heating  tubes  either  with  or  without  an  absorbent. 
Even  the  most  limited  of  these  three  counts  would  be  met 
in  terms  by  an  operation  conducted  in  a  bulk  still 
430  having  a  horizontal  cross-section  generally  annular 
in  form  and  wherein  such  suspension  of  the  adsorb¬ 
ent  as  is  obtained  is  obtained  by  agitation  effected  by  many 
small  mechanical  stirring  devices  or  by  blowing  steam  or 
an  inert  gas  through  a  perforated  pipe  arranged  adjacent 
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the  bottom  of  the  annular  bulk  still  and  discharging  at  right 
angles  to  the  axis  of  the  large  annular  channel.  In  this 
operation  the  rate  of  circulation  around  the  annular  chan¬ 
nel  could  be  at  a  substantially  negligible  rate  totally  inade¬ 
quate  to  maintain  any  suspension  by  liquid  flow  irrespec¬ 
tive  of  how  broadly  one  might  define  the  term  “suspen¬ 
sion.”  The  inventive  concept  embodied  in  claims  14  and 
15  involves  the  conception  that  in  an  oil  cracking  process 
in  which  the  oil  is  heated  during  passage  through  heating 
tubes,  the  presence  of  a  finely  divided  absorbent  material 
possessing  solely  the  ability  to  function  as  an  absorbent  is 
advantageous  or  disadvantageous  depending  entirely  upon 
whether  the  rate  of  circulation  through  the  heating  tubes 
is  or  is  not  adequate  to  maintain  the  absorbent  in  intimate 
admixture  with  the  oil  and  prevent  segregation.  The  counts 
of  Interference  No.  60,087  are  unrelated  to  such  an  opera¬ 
tion  and  certainly  no  operation  embodying  circulation  at 
a  rate  adequate  to  prevent  segregation  is  disclosed  in  the 
original  Jenkins  application.  Dubbs  patent  No.  1,319,053 
lacks  any  teaching  with  respect  to  whether  the  utility  of 
a  finely  divided  absorbent  in  the  oil  passing  through  the 
heating  tubes  of  a  tubular  oil  cracking  system  is  in  any  way 
dependent  upon  the  employment  of  a  rate  of  circulation 
adequate  to  prevent  segregation  during  the  entire  passage 
through  the  heating  tubes.  As  to  the  statement  that  “the 
Examiner  is  of  the  opinion  that  Jenkins  (presumably  the 
original  Jenkins)  discloses  a  rate  of  circulation  adequate 
to  secure  the  result  called  for  by  claims  14  and  15, 
431  this  does  not  involve  a  rejection  on  the  issue  Inter¬ 
ference  No.  60,087  but  a  reversion  to  a  rejection  on 
the  Jenkins  disclosure.  The  applicant  assumes  that  the 
opinion  just  quoted  was  based  upon  the  usage  of  the  terms 
“colloidal”  and  “suspended”  in  the  cited  portions  of  the 
original  specification,  rather  than  on  any  direct  disclosure 
of  a  rate  of  circulation  as  high  or  higher  than  one  foot  per 
second  in  the  original  Jenkins  specification.  It  is  believed 
that  this  is  answered  by  the  above  discussed  explanation 
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of  the  abnormal  manner  in  which  these  terms  were  used  in 
the  original  Jenkins  specification.  As  to  whether  or  not 
the  original  Jenkins  application  discloses  a  process  incor¬ 
porating  a  rate  of  circulation  that  is  “rapid”  or  that  is  as 
great  or  greater  than  1  ft.  per  second,  there  can  he  no  real 
argument.  Clearly  there  is  in  the  original  Jenkins  appli¬ 
cation  no  affirmative  disclosure  of  a  rate  of  circulation 
through  the  heating  tubes  that  is  materially  more  rapid 
than  that  which  one  normally  secured  by  thermo-siphonic 
circulation  in  a  still  of  the  type  shown  in  Jenkins’  Fig.  5, 
and  even  the  specification  of  the  amended  Jenkins  specifica¬ 
tion  acknowledges  that  the  latter  rate  of  circulation  is  total¬ 
ly  inadequate  to  produce  “any  distribution  of  the  adsorb¬ 
ent”  (Amendment  F,  Paper  #11,  Page  2).  It  is  therefore 
submitted  that  the  rejection  of  claims  14  and  15  as  un¬ 
patentable  over  the  counts  of  the  issue  of  Interference  No. 
60,087  alone  or  in  the  light  of  Dubbs  patent  No.  1,319,053 
should  be  withdrawn. 

The  rejection  of  claims  14  and  15  on  the  ground  of  es¬ 
toppel  is  untenable  for  several  reasons.  In  the  first  place 
the  cited  decision  (In  re  Rhodes,  1936  C.  D.  166)  bases  the 
estoppel  on  the  failure  to  present  a  claim  directed  to  sub¬ 
ject  matter  disclosed  in  an  opponent’s  original  appli- 
432  cation.  It  is  utterly  immaterial  what  an  opponent 
may  define  in  subsequently  present  claims  if  his 
original  application  contains  no  disclosure  of  such  subject 
matter.  It  is  true  that  claim  113  of  the  Jenkins  applica¬ 
tion  recites  rapid  circulation  through  the  heating  zone  but 
this  was,  at  least  inferentially,  likewise  true  of  the  counts 
of  Interference  No.  60,089  which  originated  in  the  Herthel 
application.  Also  it  clearly  was  true  of  Herthel  claims  1 
and  2.  The  Herthel  claims  which  were  the  issue  of  Inter¬ 
ference  No.  60,089  having  been  copied  by  Jenkins,  Herthel 
promptly  moved  to  dissolve  on  the  ground  amongst  others 
that  the  Jenkins  application  did  not  disclose  rapid  circula¬ 
tion.  In  order  to  properly  move  the  addition  of  a  claim  as 
a  count  of  an  interference  by  a  motion  under  Rule  109,  it 
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is  necessary  for  the  moving  party  to  point  out  that  the 
proposed  count  reads  on  the  original  disclosures  of  both 
parties.  This  Herthel  could  not  have  done  as  to  claim  113 
with  respect  to  Jenkins,  because  Herthel  always  has  con¬ 
tended  that  Jenkins  as  filed  does  not  disclose  rapid  circula¬ 
tion.  A  motion  to  amend  proposing  the  addition  of  a  count, 
accompanied  by  a  simultaneous  motion  to  dissolve  alleging 
that  the  proposed  count  was  not  supported  by  the  original 
disclosure  of  the  opponent’s  application,  would  be  an  ab¬ 
surdity  which  would  result  in  the  summary  dismissal  of 
both  motions  and  quite  properly  so.  There  can  be  no  bur¬ 
den  upon  an  applicant  involved  in  an  interference  to  move 
the  addition  of  a  count  not  supported  hy  his  opponent's 
original  disclosure.  Obviously  where  there  is  no  such  bur¬ 
den  no  estoppel  can  arise  from  the  failure  to  present  such 
a  motion.  The  issue  of  Interference  No.  60,089  did  include 
claims  derived  from  the  Herthel  disclosure  and  sufficient 
to  serve  the  purpose  of  raising  the  question  of  whether  or 
not  the  Jenkins  original  application  disclosed  rapid  circu¬ 
lation.  On  that  question  the  Board  of  Appeals  affir- 
433  matively  ruled  that  the  Jenkins  application  as  filed 
did  not  disclose  rapid  circulation,  and  that  ruling 
was  not  disturbed  by  the  Court  of  Customs  and  Patent  Ap¬ 
peals  as  above  fully  pointed  out. 

Reconsideration  and  a  favorable  action  are  respectively 
solicited. 

Respectfully  submitted, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 
Attorneys  for  Herthel. 

New  York,  New  York, 

October  10, 1939. 
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434  Office  Action  February  24,  1940  Paper  No.  19 

UNITED  STATES  PATENT  OFFICE 

Washington,  Feb.  24, 1940 

Pennie,  Davis,  Marvin  &  Applicant :  Eugene  C.  Herthel 
Edmonds,  Ser.  No.  167,716 

165  Broadway,  Filed  Feb.  12, 1927 

New  York,  N.  Y.  For  Oil  Cracking  Processes 

Responsive  to  amendment  of  October  10, 1939. 

The  rejection  of  record  of  claims  14, 15  is  repeated.  Care¬ 
ful  consideration  has  been  given  to  applicant’s  remarks. 
The  Examiner  is  of  the  opinion,  however,  that  since  appli¬ 
cant  was  only  awarded  priority  on  the  process  involving 
use  of  fuller’s  earth,  he  is  not  entitled  to  claims  not  re¬ 
stricted  to  that  material. 

The  statements  by  the  Court  in  Interference  60,089  that 
‘‘we  are  not  in  harmony  with  the  Board  upon  that  ques¬ 
tion”,  and  in  60,087  that  “we  find  ourselves  out  of  har¬ 
mony  with  the  Board’s  theory”  are  considered  to  preclude 
a  holding  that  Jenkins’  rate  of  circulation  is  not  sufficiently 
rapid  to  maintain  adsorbent  in  intimate  admixture  with  the 
oil. 

In  connection  with  applicant’s  discussion  of  the  rejection 
based  on  estoppel,  it  is  noted  that  a  motion  to  add  a  count 
such  as  claim  113  of  Jenkins  could  have  been  brought  as  a 
contingent  motion,  to  be  considered  only  in  the  event  that 
the  motion  to  dissolve  was  denied. 

The  subject  matter  of  claims  14,  15  is  considered  to  be 
res  ad  judicata  and  unpatentable  over  claim  4  of  the  Jen¬ 
kins  patent  (formerly  claim  113  of  the  corresponding  Jen¬ 
kins  application). 

435  The  rejection  of  record  of  claims  14, 15  is  repeated 
and  Made  Final. 

Claims  3,  4,  5,  and  6  stand  allowed. 

Claims  16  and  17  are  allowed. 

C.  S.  DUNCOMBE, 
Examiner  ^ 

Submitted 
Feb  21 1940 

Supernumerary  Examiner 


233 


436  Appeal  to  Board  of  Appeals  February  27,  1940  Paper 

No.  20. 


UNITED  STATES  PATENT  OFFICE 

Feb  27  40 


In  re  application  of 
Eugene  C.  IIerthel 
Serial  No.  167,716 
Filed  February  12, 1927  „ 


Oil  Cracking  Processes 


Appeal. 


Honorable  Commissioner  of  Patents 

Washington,  D.  C. 

Sir: 

We  hereby  appeal  to  the  Board  of  Appeals  from  the  de¬ 
cision  of  the  Primary  Examiner  rejecting  claims  14  and  15 
in  the  above-entitled  application,  such  rejection  having  been 
made  final  by  the  Office  Action  of  February  24,  1940,  for 
the  following  reasons: 

1.  The  Examiner  erred  in  rejecting  claims  14  and  15  as 
unpatentable  over  the  original  disclosure  of  Jenkins  appli¬ 
cation  Serial  No.  723,144  which  was  involved  in  Interfer¬ 
ence  No.  60,087  and  Interference  No.  60,089  with  this  ap¬ 
plication. 

2.  The  Examiner  erred  in  not  accepting  the  ruling  of 
the  Board  of  Appeals  to  the  effect  that  the  Jenkins  appli¬ 
cation  Serial  No.  723,144,  as  filed,  contained  no  disclosure 
of  an  operation  embodying  circulating  oil  and  admixed 
finely  divided  absorbent  material  through  heating  tubes  at 
a  rate  adequate  to  maintain  the  absorbent  material  in  inti¬ 
mate  admixture  with  the  oil  and  prevent  segregation  of 
the  absorbent  material  during  its  entire  passage  through 
said  heating  tubes,  while  heating  the  oil  in  said  heating 

tubes  to  a  cracking  temperature. 

437  3.  The  Examiner  erred  in  rejecting  claims  14  and 

15  as  unpatenable  over  claim  4  of  the  patent  issued 
to  Jenkins  on  said  Jenkins  application  Serial  No.  723,144. 
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4.  The  Examiner  erred  in  rejecting  claims  14  and  15  as 
unpatentable  over  the  counts  which  formed  the  issue  of 
Interference  No.  60,087  involving  this  application  and  said 
Jenkins  application  Serial  No.  723,144. 

5.  The  Examiner  erred  in  rejecting  claims  14  and  15  on 
the  ground  of  estoppel  allegedly  arising  from  the  failure 
of  this  applicant  to  move  under  Rule  109  to  add  to  Interfer¬ 
ence  No.  60,087  or  Interference  No.  60,089,  either  said 
claims  14  and  15  or  claim  113  of  said  Jenkins  application 
Serial  No.  723,144,  none  of  which  are  supported  by  the 
original  disclosure  of  said  Jenkins  application  as  the  Board 
of  Appeals  has  already  ruled. 

6.  The  Examiner  erred  in  rejecting  claims  14  and  15 
on  the  ground  of  res  adjudicata. 

7.  The  Examiner  erred  in  not  holding  that  claim  4  of 
the  patent  issued  to  Jenkins  on  the  wholly  rewritten  Jen¬ 
kins  application  Serial  No.  723,144,  formally  claim  113  of 
said  Jenkins  application,  employs  the  terms  “suspended 
condition”,  “in  suspension”  and  “suspended”  merely  to 
define  a  condition  wherein  solid  particles  are  segregated 
and  settled  but  not  consolidated  since  given  any  other  con¬ 
struction  the  claim  vrould  not  be  supported  by  the  original 

Jenkins  disclosure. 

43S  8.  The  Examiner  erred  in  not  allowing  claims  14 

and  15. 

Our  check  for  $15  to  cover  the  appeal  fee  is  enclosed 
herewith,  and  an  oral  hearing  is  respectfully  requested. 

Respectfully  submitted, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 
Attorneys  for  Applicant. 

New  York,  New  York 
February  26, 1940. 
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439  Examiner’s  Statement  July  27,  1940  Paper  No.  21 
UNITED  STATES  PATENT  OFFICE 


Washington,  D.  C.,  Jun  27  1940 


In  re  application  of 
Eugene  C.  Herthbl 
Serial  No.  167,716 
Filed  February  12, 1927 
For :  Oil  Cracking  Processes 


Before  the 

►  Board  of  Appeals 

on  Appeal 


Examiner’s  Statement. 

This  is  an  appeal  from  the  action  of  the  examiner  in  final¬ 
ly  rejecting  claims  14  and  15.  Claims  3,  4,  5,  6,  16  and  17 
have  been  allowed.  The  finally  rejected  claims  are  as 
follows : 

14.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling  hydro¬ 
carbons  therefrom  wherein  the  oil  to  be  cracked  is  heated 
to  a  cracking  temperature  while  circulating  it  through  heat¬ 
ing  tubes,  the  improvement  which  comprises  admixing  a 
finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  circulating  the  oil  and  absorbent  mate¬ 
rial  through  said  heating  tubes  at  a  rate  adequate  to 
maintain  the  absorbent  material  in  intimate  admixture 
with  the  oil  and  to  prevent  segregation  of  the  absorbent 
material  during  its  entire  passage  through  said  heating 
tubes. 

15.  In  a  system  for  cracking  high  boiling  hydrocarbon 
oils  for  the  production  of  lower  boiling  hydrocarbon  oils 
therefrom  wherein  the  oil  is  heated  to  a  cracking  tempera¬ 
ture  by  circulating  it  through  heating  tubes,  the  improve¬ 
ment  which  comprises  admixing  a  finely  divided  absorbent 
material  with  oil  entering  said  heating  tubes,  circulating 
the  oil  and  absorbent  material  through  said  heating  tubes 
at  a  rate  adequate  to  maintain  the  absorbent  material  in 
intimate  admixture  with  the  oil  and  to  prevent  segregation 
of  the  absorbent  material  during  its  entire  passage  through 
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said  beating  tubes,  continuously  adding  a  mixture  of  fresh 
oil  and  fresh  finely  divided  absorbent  material  to  the  crack¬ 
ing  system  and  continuously  discharging  residual  oil  and 
spent  finely  divided  absorbent  material  from  said  cracking 

svstem. 

•* 

440  The  references  relied  on  are: 

Jenkins  2,167,211  July  25,  1939 

The  application  file  of  the  above  patent. 

The  file  of  Interference  60,087,  Herthel  vs.  Jenkins. 

The  file  of  Interference  60,089  Herthel  vs.  Jenkins. 

This  application  relates  to  a  process  for  cracking  oil. 
In  the  cracking  of  oil  there  are  formed  certain  constituents 
of  an  asphaltic  or  pitch-like  character.  As  the  cracking 
i  proceeds  the  concentration  of  these  pitch-like  constituents 
in  the  body  of  oil  undergoing  cracking  increases,  and  there 
is  a  tendency  for  a  deposit  of  carbon  or  coke  to  form  on 
the  heated  surfaces  of  the  still.  It  is  the  object  of  the 
present  process  to  prevent  or  reduce  this  deposition  of 
pitch  or  carbon  on  the  heating  surfaces  of  the  still.  Appli¬ 
cant  achieves  this  result  by  maintaining  a  quantity  of 
finely  divided  fuller's  earth  or  similar  absorbent  material 
in  intimate  admixture  with  the  oil  while  it  is  undergoing 
cracking.  Applicant  alleges  that  by  thus  maintaining  ful¬ 
ler’s  earth  in  intimate  admixture  with  the  oil  and  by  in¬ 
troducing  fres  feed  and  withdrawing  pitch-laden  tar,  the 
length  of  time  that  the  cracking  still  may  be  kept  in  oper¬ 
ation  can  be  prolonged.  The  fuller’s  earth  is  said  to 
selectively  remove,  by  what  may  be  a  selective  absorption 
action,  certain  of  the  pitch-like  constituents  from  the  oil 
1  undergoing  cracking.  The  finely  divided  fuller’s  earth  is 
admixed  with  the  oil  entering  the  still  and  rapid  circulation 
of  the  oil  is  maintained  over  the  heated  surfaces  of  the  still 
to  prevent  segregation  and  accumulation  of  fuller’s  earth 
thereon  and  to  insure  the  maintenance  of  an  intimate  admix¬ 
ture  of  the  fuller’s  earth  with  the  oil  while  contacting  with 
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the  heated  surfaces  of  the  still. 

441  When  the  process  is  carried  out  in  the  particular 
form  of  apparatus  illustrated  in  the  drawing  oil  is 
constantly  circulated  from  a  body  of  oil  in  supply  cham¬ 
ber  16,  through  pipe  20,  pump  21,  pipe  22  into  and  through 
heating  tubes  8  in  the  furnace  1,  the  temperature  of  which 
is  sufficient  to  raise  the  oil  to  the  cracking  temperature. 
The  heated  oil  discharges  from  tubes  8  through  pipe  18  into 
the  separating  chamber  15  which  is  divided  off  from  the 
supply  chamber  16  by  partition  14.  Vapors  liberated  from 
the  heated  oil  rise  through  the  upper  part  of  tank  13  and 
portions  which  escape  condensation  therein  pass  through 
pipe  29  to  condenser  32  and  are  collected  in  33  as  the 
product  of  the  process.  Oil  which  does  not  vaporize  in  the 
separating  chamber  15  flows  over  the  top  of  partition  14 
and  mixes  with  the  oil  in  supply  chamber  16  and  is  recir¬ 
culated  therewith  through  the  heating  tubes  8.  Fresh  oil 
containing  finely  divided  fuller’s  earth  in  suspension  is  in¬ 
jected  through  pipe  37  into  the  oil  circulating  through  pipe 
22  and  is  carried  in  suspension  therein  through  the  heating 
tubes  8.  Circulation  is  maintained  by  pump  21  at  such  ve¬ 
locity  as  to  insure  the  mixture  of  the  fuller’s  earth  and  oil 
and  prevent  settling  of  the  earth  while  passing  through  the 
heating  tubes.  The  heated  oil  discharges  from  pipe  18  into 
the  chamber  15  below  the  level  of  the  oil  therein.  The  up¬ 
ward  movement  of  the  oil  in  the  chamber  is  relatively  slow, 
due  to  the  relatively  large  cross  section  of  the  column  of  oil 
in  this  chamber  as  compared  to  that  of  the  oil  stream 
entering  it.  This  permits  separation  of  the  suspended  ful¬ 
ler’s  earth  with  the  constituents  absorbed  therein  and  also 
any  additional  carbon  or  tarry  material  formed  in  the  pas¬ 
sage  of  the  oil  through  heater  tubes  8.  Fuller’s  earth, 
carbon  and  tarry  material  collect  in  the  quiescent  zone  in 
the  lower  part  of  chamber  15,  from  which  they  may  be  with¬ 
drawn  through  pipe  40  or  alternatively  pipes  38,  39.  The  oil 
which  overflows  from  chamber  15  into  chamber  16  is  thus 
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free  of  said  fuller’s  earth,  tarry  material  and  carbon. 

442  Appealed  claim  14  calls  for  the  improvement,  in  a 
cracking  process  wherein  the  oil  to  be  cracked  is 

heated  to  a  cracking  temperature  while  it  is  circulating 
through  heating  tubes,  which  comprises  admixing  a  finely 
divided  absorbent  material  with  oil  entering  said  heating 
tubes  and  circulating  the  oil  and  absorbent  material  through 
said  heating  tubes  at  a  rate  adequate  to  maintain  the  ab¬ 
sorbent  material  in  intimate  admixture  with  the  oil  and  to 
prevent  segregation  of  the  absorbent  material  during  its 
entire  passage  through  said  heating  tubes. 

Claim  15  adds  to  claim  14  the  steps  of  continuously  add¬ 
ing  a  mixture  of  fresh  oil  and  fresh  finely  divided  absorb¬ 
ent  material  to  the  cracking  system  and  continuously  dis¬ 
charging  residual  oil  and  spent  finely  divided  absorbent 
material  from  the  cracking  system. 

Claims  14  and  15  are  rejected  as  unpatentable  over  the 
original  disclosure  of  Jenkins  application,  Serial  No.  723,- 
144  which  was  involved  in  interference  60,087  and  inter¬ 
ference  60,089  with  the  present  application. 

The  issue  of  interference  60,087  corresponded  to  claims 
11,  12  and  13  (now  cancelled)  of  this  application  and  as 
to  this  issue  judgment  of  priority  was  awarded  to  Jenkins. 
Interference  60,089  related  to  a  slightly  more  specific  issue 
and  claims  5  and  6  which  correspond  to  the  issue  of  inter¬ 
ference  60,089  stand  allowed  to  applicant  as  a  result  of  a 
judgment  of  priority  in  his  favor  in  that  interference. 

The  original  disclosure  of  the  Jenkins  application  will  be 
applied  to  claim  15,  the  more  specific  of  the  two  claims  on 
appeal.  Keferences  to  lines  and  pages  are  to  the  Jenkins 
application  as  filed. 

Oil  is  heated  to  a  cracking  temperature  by  circulating 
through  heating  tubes  7,  Figure  1,  of  Jenkins.  A  finely 
divided  absorbent  material  comprising  lime  or  any  of  the 
materials  disclosed  in  lines  10-21,  page  9,  may  be  ad- 

443  mixed  with  oil  being  fed  to  the  still  through  pipe  8. 
Thus  original  claim  25  of  Jenkins  recites  “the  steps 

of  feeding  a  small  quantity  of  an  adsorptive  substance 
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with  the  oil  into  the  still  to  change  the  character  of  the 
carbon  produced  whereby  it  may  flow  off  with  excess  oil.” 
The  pipe  8,  carrying  fresh  oil  and  adsorbent  material,  en¬ 
ters  the  duct  3  and  discharges  into  the  stream  of  oil  cir¬ 
culating  downwardly  therethrough.  The  duct  3  contains 
a  propeller  10,  which  Jenkins  states,  lines  28-29,  page  4, 
“may  mechanically  create  a  circulation  through  the  ap¬ 
paratus”.  In  lines  12-15,  page  8,  it  is  stated:  “The  pro¬ 
peller  aids  in  circulating  the  material  downwardly  in  the 
sluiceway  3,  through  the  drum  5,  the  tubes  7,  drum  6,  up¬ 
wardly  in  sluiceway  4,  into  the  drum  1,  returning  toward 
the  sluiceway  3.”  It  is  evident  that  the  adsorbent  material 
which  is  admitted  with  the  oil  through  pipe  8  circulates 
with  the  oil  through  the  heating  tubes  7,  since  Jenkins 
refers  to  removing  oil  and  adsorbent  material  through  the 
pipe  13,  which  is  at  the  opposite  side  of  the  still  from  pipe 
8.  See  lines  5-20,  page  6.  In  lines  16-20,  page  6,  of  Jen¬ 
kins  ’  original  disclosure  it  is  stated  that,  “the  heavier 
parts  of  the  contents,  such  as  the  residuum,  containing  car¬ 
bon  particles,  adsorbent  particles  and  excess  oil  may  read¬ 
ily  find  passage  under  the  pressure  prevailing  in  the  still, 
through  the  ports  36  into  the  passage  35  and  hence  through 
the  throat  34  and  into  the  duct  13.” 

Jenkins  continuously  adds  a  mixture  of  fresh  oil  and 
fresh  finely  divided  adsorbent  material  to  the  cracking  sys¬ 
tem,  see  lines  1-8,  page  2,  and  original  claim  29. 

Jenkins  continuously  discharges  residual  oil  and  spent 
finely  divided  adsorbent  material  from  the  cracking  system, 
see  lines  1-11,  page  2 ;  lines  5-20,  page  6 ;  lines  25-34,  page  8 ; 
lines  1-10,  page  9 ;  lines  25-32,  page  9 ;  original  claim  25. 

The  principal  controversy  concerning  the  claims  on  ap¬ 
peal  centers  on  the  limitation  “circulating  the  oil  and 
444  absorbent  material  through  said  heating  tubes  at  a 
rate  adequate  to  maintain  the  absorbent  material  in 
intimate  admixture  with  the  oil  and  to  prevent  segregation 
of  the  absorbent  material  during  its  entire  passage  through 
said  heating  tubes.” 
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,  The  applicant  contends : 

1.  That  tlie  original  Jenkins  disclosure  does  not  sup¬ 
port  this  limitation  and 

2.  That  the  Board  of  Appeals  has  ruled  that  the  Jenkins 
application,  as  filed,  contained  no  disclosure  of  this  limita¬ 
tion  ;  and  that  the  Examiner  has  erred  in  not  accepting  this 
ruling. 

Considering  the  first  of  these  contentions,  it  will  be  ap¬ 
parent  from  the  discussion  of  the  Jenkins  disclosure  above 
given  that  Jenkins  circulates  oil  and  absorbent  material 
through  heating  tubes.  It  may  be  that  Jenkins  does  not 
describe  this  circulation  in  the  functional  language  which  is 
utilized  in  the  limitation  of  the  claims  under  consideration. 
The  examiner  is  of  the  opinion,  however,  that  the  limitation 
is  implicit  in  Jenkins’  original  disclosure.  Jenkins  com¬ 
mences  his  specification  with  a  statement  of  the  well  known 
fact  that  in  cracking  oil  a  residuum  is  formed,  which 
tends  to  adhere  to  the  w’all  of  the  still.  He  proposes  to 
remedy  this  condition,  and  the  entire  purport  of  his  specifi¬ 
cation  is  to  prevent  residuum  from  depositing  on  the  still 
surfaces.  The  remedy  he  proposes  is  the  addition  of  an 
“adsorptive  substance”  to  the  oil  being  treated.  The  ex¬ 
aminer  has  shown,  above,  that  Jenkins  discloses  adding  this 
adsorbent  with  the  oil  entering  the  still  through  pipe  8,  and 
withdrawing  spent  adsorbent  and  residue  through  pipe  13 
on  the  opposite  side  of  the  still.  It  is  evident,  then,  that  the 
adsorbent  must  pass  through  the  heating  tubes.  Jenkins 
does  not  say  that  the  adsorbent  material  segregates  from 
the  oil  during  its  passage  through  the  heating  tubes  and  the 
examiner  can  see  no  reason  why  such  an  interpretation 
should  be  read  into  the  Jenkins’  disclosure.  Nor  is  it 
445  seen  why  a  person  skilled  in  the  art,  reading  the  Jen¬ 
kins’  disclosure  would  conclude  that  the  adsorbent 
material  segregated  from  the  oil  in  the  tubes.  It  would  seem 
evident  that  the  spent  adsorbent  material  which  is  with¬ 
drawn  with  the  residue  through  pipe  13  remained  in  “inti¬ 
mate  admixture  with  the  oil — during  its  entire  passage 
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through  said  heating  tubes’’.  It  did  not  segregate  from  the 
oil  and  remain  in  the  tubes.  The  examiner  has  no  right  to  as¬ 
sume  that  Jenkins,  having  recognized  a  problem  (adherence 
of  residuum  to  walls  of  a  cracking  still),  and  disclosed  a 
solution  of  the  problem  (addition  of  adsorptive  material 
to  the  oil  circulating  in  the  still) ;  would  thereafter  deliber¬ 
ately  choose  a  rate  of  circulation  which  was  so  slow  as  to 
defeat  the  purpose  of  his  invention  by  allowing  objection¬ 
able  materials  to  settle  out  and  adhere  to  the  still  walls. 

Considering  the  second  of  applicant’s  contentions,  viz. 
that  the  examiner  has  erred  in  not  accepting  a  ruling  of  the 
Board  that  the  Jenkins’  application,  as  filed,  contained  no 
disclosure  of  the  limitation  under  discussion,  it  is  the  view 
of  the  examiner  that  the  ruling  referred  to  is  not  a  mandate 
to  the  examiner  to  allow  claims  14  and  15  for  the  following 
reasons : 

(1)  Claims  1  and  15  have  never  previously  been  before 
the  Board. 

(2)  Claims  11, 12  and  13,  which  the  Board  passed  on  in 
the  decision  containing  the  ruling  to  which  applicant  ad¬ 
verts,  did  not  contain  the  limitation  here  in  controversy. 

(3)  The  Board  of  Appeals’  decision  containing  the  rul¬ 
ing  in  question  was  reversed  by  the  Court  of  Customs  and 
Patent  Appeals. 

(4)  Asa  result  of  the  Court’s  decision,  it  is  now  the  law 
of  this  case  that  the  mineral  substance  or  “cracking  agent” 
is  maintained  in  suspension  in  the  oil  in  the  Jenkins’  pro¬ 
cess. 

The  decision  of  the  Board  to  which  applicant  refers  was 
made  in  Interference  60,087,  and  a  brief  chrono- 
446  logial  summary  of  the  proceedings  in  that  interfer¬ 
ence  is  presented  herewith : 

The  counts  of  interference  60,087  (claims  11, 12  and  13) 
called  for  a  process  of  cracking  oil,  using  a  “cracking 
agent”  or  mineral  substance  to  act  as  an  adsorbent  agent  or 
nucleus  for  the  deposition  of  carbon.  The  counts  were  not 
limited  to  circulating  the  oil  through  heating  tubes.  Counts 


2  and  3  refer  to  circulation  in  a  ‘‘closed  ring”.  The  counts 
do  not  contain  the  particular  language  relative  to  circula¬ 
tion  found  in  the  claims  on  appeal.  The  counts  were  very 
definite,  however,  in  reciting  that  the  “cracking  agent”  or 
mineral  substance  was  maintained  in  suspension  in  the  oil. 

In  a  motion  to  dissolve  as  to  Jenkins  the  applicant  urged 
that  if  the  counts  are  to  be  given  an  extremely  narrow  con¬ 
struction,  sufficiently  narrow’  to  distinguish  them  in  any  ma¬ 
terial  w’ay  from  the  prior  art,  it  becomes  necessary  to  read 
possible  inferred  but  totally  unexpressed  limitations  into 
them.  Applicant  urged  that  if  the  counts  are  given  this  ex¬ 
tremely  narrow  construction  they  do  not  find  support  in  the 
disclosure  of  the  original  Jenkins’  application. 

The  examiner  of  interference  denied  the  motion,  holding 
that  it  was  not  necessary  to  infer  the  limitations  enumerat¬ 
ed  by  the  appellant  and  holding  that  the  counts  were  sup¬ 
ported  by  Jenkins’  original  disclosure.  See  page,  4,  Paper 
41  of  the  Interference  record. 

The  Examiner  of  Interferences  awarded  priority  to  Jen¬ 
kins  (Paper  98). 

On  appeal  to  tlie  Board  by  the  present  applicant  the  de¬ 
cision  of  the  Examiner  of  Interferences  wras  reversed,  and 
priority  awarded  to  the  applicant.  See  Paper  107,  Interfer¬ 
ence  60,087  and  Paper  87,  Interference  60,089.  In  their  de¬ 
cision  (page  3,  Paper  87,  Interference  60,089),  referring  to 
the  Jenkins’  application,  the  Board  stated,  “it  is  our  opin¬ 
ion  that  there  is  no  teaching  in  the  application  as  filed  of 
circulating  the  oil  at  such  speed  that  the  fuller’s  earth  will 
remain  in  admixture  during  the  circulation”.  This 
447  is  the  statement  which  applicant  now’  claims  is  a  rul¬ 
ing  binding  on  the  examiner  in  the  present  case. 

On  appeal  to  the  Court  of  Customs  and  Patent  Appeals 
by  Jenkins,  the  Court  reversed  the  decision  of  the  Board 
and  awarded  priority  to  Jenkins.  See  Paper,  116,  Inter¬ 
ference  60,087. 

Careful  study  of  the  interference  record  as  above  outlined 
did  not  convince  the  examiner  that  there  had  been  a  definite 
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ruling  to  the  effect  that  Jenkins’  application  as  filed  did  not 
disclose  a  rate  of  circulation  adequate  to  satisfy  the  require¬ 
ments  of  claims  14  and  15.  On  the  contrary,  it  is  the  exam¬ 
iner’s  view  that  as  a  result  of  the  Court’s  decision  it  is  now 
the  law  of  this  case  that  Jenkins  discloses  maintaining  solid 
“nuclei”  in  suspension  in  the  oil.  It  is  the  examiner’s  view 
that  rapid  circulation  is  an  obvious  manner  of  maintaining 
solid  particles  in  suspension.  Accordingly  on  resumed  ex 
parte  prosecution,  claims  14  and  15  were  rejected  on  the 
Jenkins’  application  as  prior  art  for  the  reasons  already 
fully  explained. 

In  the  last  paragraph  on  page  3,  and  lines  1-11,  page  4  of 
Paper  16,  of  this  application  file,  applicant  states  “Can¬ 
cellation  of  claims  11, 12  and  13  and  the  insertion  of  claims 
14  and  15  draws  the  line  between  the  subject  matter  with 
respect  to  which  priority  was  awarded  to  Jenkins  (namely, 
operations  not  embodying  rapid  circulation  through  the 
heating  tubes,  such  operatings  being  included  in  the  dis¬ 
closure  of  the  Jenkins’  application  as  filed)  and  operations 
with  respect  to  which  priority  was  awarded  to  Herthel 
(such  operations  embodying  rapid  circulation  through  the 
heating  tubes  at  a  rate  adequate  to  maintain  intimate  ad¬ 
mixture  of  the  absorbent  and  the  oil  during  its  entire 
passage  through  the  heating  tubes,  a  feature  which  the 
Board  of  Appeals  held  not  to  be  disclosed  in  the  original 
Jenkins’  application  and  not  to  have  been  embodied  in  the 
early  Jenkins’  operations  although  clearly  described  in  the 
amendments  to  the  Jenkins’  application  filed  many  years 
subsequent  to  its  filing  date)  ”. 

448  The  examiner  submits  that  the  above  quoted  argu¬ 
ment  does  not  present  a  complete  picture  of  the  facts. 
It  could  be  inferred  from  this  argument  that  final  award  of 
priority  in  the  two  interferences  was  on  the  basis  of  the 
omission  or  the  inclusion  of  a  rate  of  circulation  in  the 
counts  of  the  respective  interferences.  This  is  not  the  sit¬ 
uation  as  the  examiner  views  it.  Perusal  of  the  Court’s 
decision  (Paper  116,  Interference  60,087)  leads  the  exam- 


244 


iner  to  the  view  that  the  counts  of  Interference  60,087 
(claims  11, 12  and  13)  which  are  broad  as  to  the  type  of  ab- 
sorbent  used,  were  awarded  to  Jenkins  because  the  court 
was  satisfied  with  the  findings  of  the  Examiner  of  Inter¬ 
ferences  as  to  both  conception  and  reduction  to  practice  by 
Jenkins  of  these  counts.  On  the  other  hand,  the  counts  of 
Interference  60,089  (claims  5  and  6)  which  are  specific  to 
fuller’s  earth  were  awarded  to  Herthel  because  the  Court 
affirmed  the  Board’s  decision  that  Herthel  reduced  the  full¬ 
er’s  earth  modification  to  practice  prior  to  Jenkins.  Noth¬ 
ing  is  found  to  indicate  that  the  Court  awarded  the  counts 
of  60,089  (claims  5  and  6)  to  Herthel  because  of  any  limita¬ 
tion  relative  to  rate  of  circulation  allegedly  contained  in 
this  counts. 

Claims  14  and  15  are  further  rejected  on  the  ground  of 
res  adjudicata.  It  is  not  seen  how  these  claims  avoid  the 
judgment  in  Interference  60,087  since  it  is  clearly  the  law  of 
this  case,  as  a  result  of  the  Court’s  decision  in  the  interfer¬ 
ence  that  the  Jenkins’  disclosure  supports  the  step  of  main¬ 
taining  particles  of  solid  “nuclei”  in  suspension  in  the  oil. 
The  decision  in  Interference  60,087  is  “conclusive  of  every 
question  that  not  only  was  but  also  might  have  been  pre¬ 
sented  and  determined  in  that  case”— Blackford  vs.  Wilder, 
28  App.  D.  C.  535,  551. 

Claims  14  and  15  are  also  rejected  as  unpatentable  over 
claim  4  of  the  Jenkins’  patent. 

449  It  is  respectfully  submitted  that  the  final  rejection 
should  be  sustained. 

Respectfully, 

C.  S.  DUNCOMBE, 

Examiner,  Div.  31. 
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450  Decision  Board  of  Appeals  December  27,  1940  Paper 

No.  29. 

UNITED  STATES  PATENT  OFFICE 


Before  the  Board  of  Appeals 
Dec.  27,  1940 


Ex  parte  Eugene  C.  Herthel 


Application  for  Patent  filed  February  12,  1927,  Serial 
No.  167,716.  Oil  cracking  Processes. 


Messrs.  Rector,  Hibben,  Davis  &  Macauley  and  Messrs. 
Pennie,  Davis,  Marvin  &  Edmonds  for  applicant 


This  is  an  appeal  from  the  action  of  the  Primary  Exam¬ 
iner  finally  rejecting  claims  14  and  15. 

Claim  14  is  representative. 

14.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling  hydro¬ 
carbons  therefrom  wherein  the  oil  to  be  cracked  is  heated 
to  a  cracking  temperature  while  circulating  it  through  heat¬ 
ing  tubes,  the  improvement  which  comprises  admixing  a 
finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  circulating  the  oil  and  absorbent  mate¬ 
rial  through  said  heating  tubes  at  a  rate  adequate  to  main¬ 
tain  the  absorbent  material  in  intimate  admixture  with 
the  oil  and  prevent  segregation  of  the  absorbent  material 
during  its  entire  passage  through  said  heating  tubes. 

The  references  relied  upon  by  the  examiner  are : 

Jenkins,  2,167,211,  July  25, 1939, 

(and  application  file  of  the  same) 

451  The  file  of  Interference  No.  60,087,  Herthel  v.  Jen¬ 
kins, 
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The  file  of  Interference  No.  60,089,  Herthel  v  Jenkins. 

We  shall  assume  that  the  examiner’s  statement  and  ap¬ 
pellant’s  brief  have  been  read. 

The  Court,  in  its  decision  in  Interference  No.  60,089  re¬ 
ferred  to  Interference  No.  60,087,  in  the  following  manner: 

“  Hence  we  hold  that  here,  as  there,  Jenkins  is  entitled 
to  his  filing  date  of  June  30, 19^4,  for  reduction  to  practice, 
but  no  earlier  date  can  be  awarded  to  him.” 

j 

The  counts  in  Interference  No.  60,089  specified: 

“maintaining  the  fuller’s  earth  so  introduced  into  the 
circulating  oil  in  intimate  admixture  therewith  during  pas¬ 
sage  through  the  heating  zone.” 

We  consider,  therefore,  that  appellant  is  in  error  in  stat¬ 
ing,  on  page  32  of  his  brief : 

“but  it  is  not  the  law  of  the  case  that  the  Jenkins  appli¬ 
cation  discloses  maintaining  a  uniform  dispersion  of  the 
adsorbent  and  preventing  segregation  during  the  entire 
passage  through  said  heating  tubes.” 

It  is  believed  that  the  law  of  the  case  is  contrary  to  what 
appellant  states  it  to  be. 

The  only  remaining  feature  of  importance  is  the  limita¬ 
tion  in  the  appealed  claims  to  the  rate  of  circulation 
through  the  heating  tubes. 

Appellant  in  his  brief,  page  35,  states  in  effect  that,  if 
Jenkins  had  disclosed  the  maintenance  of  the  adsorbent 
material  in  a  state  of  uniform  dispersion  throughout 
452  the  heating  tubes,  there  might  have  been  some  basis 
for  the  argument  that  the  high  velocity  circulation 
is  merely  one  of  the  recognized  methods  of  producing  this 
condition. 

It  would  therefore  appear  that  appellant  does  not  very 
seriously  urge  that  employing  rapid  circulation  to  carry 
out  the  matter  set  forth  in  the  counts  of  Interference  No. 
60,089  is  a  patentable  difference.  Even  if  it  be  assumed 
that  it  is,  however,  it  may  be  noted  that  the  appealed  claims 
do  not  specify  that  the  admixing  is  caused  by  the  rate  of 
flow,  but  merely  that  the  rate  of  flow  is  adequate  to  main- 
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tain  the  admixture  throughout  the  heating  tubes  and  inas¬ 
much  as  the  Court  held,  in  Interference  No.  60,089,  that 
Jenkins  was  entitled  to  his  filing  date  for  maintaining  the 
fuller’s  earth  in  intimate  admixture  with  the  oil  during 
passage  through  the  heating  zone,  we  think  it  must  follow 
that  the  rate  employed  by  Jenkins  was  adequate  to  prevent 
separation  in  the  heating  zpne. 

It  is  our  opinion  that  in  view  of  the  decision  of  the  Court 
in  Interference  No.  60,089,  the  appealed  claims  should  not 
be  allowed  by  officials  of  this  Office  and  the  decision  of  the 


examiner  is  therefore  affirmed. 

• 

W.  L.  REDROW 
Examiner-in-Chief 

W.  L.  THURBER 

* 

Examiner-in-Chief 

P.  P.  PIERCE 

Examiner-in-Chief 

December  27,  1940 

Board  of  Appeals 

453  Petition  to  Reconsider  January  2,  1941  Paper  No.  30. 


IN  THE 

UNITED  STATES  PATENT  OFFICE 
Before  the  Bo  mid  of  Appeals. 


In  re  application  of 
Eugene  C.  Herthel 
Serial  No.  167,716 
Filed  February  12, 1927 


Oil  Cracking  Processes 


Petition  for  Reconsideration. 

Now  comes  Eugene  C.  Herthel  by  Pennie,  Davis, 
Marvin  &  Edmonds,  his  attorneys,  and  respectfully  peti¬ 
tions  the  Honorable  Board  of  Appeals  to  reconsider  its  de¬ 
cision  rendered  December  27,  1940  in  the  matter  of  the 
above-identified  application  for  the  following  reasons : 


i 
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(1)  The  Honorable  Board  of  Appeals  appears  to  have 
overlooked  the  fact  that  in  the  Court’s  decision  in  Inter¬ 
ference  No.  60,089,  the  quoted  conclusion 

“ Hence  we  hold  that  here,  as  there,  Jenkins  is  entitled 
to  his  filing  date  of  June  30, 1934,  for  reduction  to  practice, 
but  no  earlier  date  can  be  awarded  to  him.” 
iwas  predicated  on  a  construction  of  the  counts  in  Inter¬ 
ference  No.  60,0S9  not  requiring  maintenance  of  a  uniform 
dispersion  of  the  absorbent  in  the  oil  during  the  entire 
passage  of  the  oil  earth  mixture  through  the  heating  zone, 
nor  circulation  at  a  rate  adequate  to  maintain  this  condi¬ 
tion,  as  is  indicated  by  the  sentence  immediately  preceding 
the  quoted  matter  and  to  which  the  “Hence”  refers.  The 
material  portion  of  this  preceding  sentence  reads: 

“It  is  true  that  the  counts  in  this  case  do  not  specify 
agitating  the  mixture,  as  do  counts  2  and  3  of  that  inter¬ 
ference,  but  •  •  •  the  counts  here  are  regarded  by  us  as 
having  the  same  status  in  that  respect  as  count  1  of  that 
case.” 

454  Count  1  of  Interference  No.  60,087  (“that  case”) 
required  neither  rapid  circulation  nor  the  mainte¬ 
nance  of  a  uniform  dispersion  of  the  adsorbent  through  the 
oil.  I  did  not  preclude  a  non-uniform  dispersion  such  that 
a  concentrated  flashable  slurry  of  oil  and  adsorbent  existed 
in  the  lower  portions  of  the  tubes  and  drums  and  a  thin  un¬ 
concentrated  mixture  in  higher  portions.  Incidentally  it 
did  not  even  contain  an  expressed  limitation  requiring  the 
presence  of  an  adsorbent  in  any  degree  of  dispersion  in 
heating  tubes ,  but  instead  would  be  satisfied  by  dispersing 
the  adsorbent  with  the  oil  in  one  of  the  sluiceways  of  the 
Jenkins  still  and  then  permitting  the  adsorbent  to  separate 
out  of  the  oil  before  entering  the  heating  tubes.  It  read  as 
follows : 

“1.  In  an  oil  cracking  process  in  which  carbon-forming 
material  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
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finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material;  dispersing 
said  finely  divided  mineral  substance  in  said  body  of  oil; 
withdrawing  from  said  body  of  oil  during  said  process  a 
portion  of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance  charged 
into  said  body  of  oil  being  so  regulated  as  to  permit  of 
its  intimate  contact  in  suspension  with  said  carbon-forming 
material.  ’ ’ 

(2)  The  Honorable  Board  of  Appeals  appears  to  have 
overlooked  the  fact  that  the  degree  or  kind  of  dispersion 
to  be  maintained  in  the  heating  tubes  is  not  defined  in  the 
same  manner  in  appealed  claims  14  and  15  as  in  the  counts 
of  Interference  No.  60,089,  and  that  in  view  of  the  broac. 
construction  given  to  the  phrase 

“maintaining  the  fuller’s  earth  so  introduced  into  the 
circulating  oil  in  intimate  admixture  therewith  during  pas¬ 
sage  through  the  heating  zone”, 

455  by  that  portion  of  the  Court's  decision  noted  in  the 
foregoing  paragraph,  appealed  claims  14  and  15 
were  expressly  drawn  to  require  a  rate  of  circulation  ade¬ 
quate  to  maintain  uniform  dispersion  (i.  e.,  a  rate  of  circu¬ 
lation  adequate  to  prevent  segregation  into  concentrated 
and  dilute  dispersions  during  passage  through  the  heat¬ 
ing  tubes)  rather  than  to  require  merely  a  rate  of  circula¬ 
tion  adequate  to  maintain  a  non-uniform  “intimate  ad¬ 
mixture”. 

(3)  The  Honorable  Board  of  Appeals  appears  tp  have 
overlooked  the  circumstance  that  the  conclusion  it  is  the 
law  of  the  case  that 

“the  Jenkins  application  discloses  maintaining  a  uni¬ 
form  dispersion  of  the  adsorbent  and  preventing  segrega¬ 
tion  during  the  entire  passage  through  said  heating  tubes.”, 
as  indicated  on  page  2  of  the  decision  of  the  Board,  follows 
from  the  preceding  premises  only  when  the  quoted  limita¬ 
tion  of  the  counts  of  Interference  No.  60,089  is  given  a 
construction  diferent  from  that  given  thereto  by  the  Court 
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in  arriving  at  the  holding  which  constituies  one  of  the 
premises  (i.  e.,  the  premise  that  Jenkins  is  entitled  to  his 
tiling  date  for  a  reduction  to  practice  in  Interference  No. 
60,089). 

(4)  The  statement  that 

“appellant  does  not  very  seriously  urge  that  employing 
rapid  circulation  to  carry  out  the  matter  set  forth  in  the 
counts  of  Interference  No.  60,089  is  a  patentable  differ¬ 
ence.’ ’ 

appearing  on  page  3  of  the  decision  of  the  Board  of  Ap¬ 
peals  indicates  a  misapprehension  of  appellant’s  conten¬ 
tion,  since  appellant  most  seriously  urges  that  employing 
rapid  circulation  to  carry  out  the  matter  set  forth  in  the 
counts  of  Interference  No.  60,089  is  a  patentable  difference 
when  the  matter  of  these  counts  is  treated  as  embodying 
maintained  uniform  dispersion  during  passage 
456  through  the  heating  tubes  as  the  Board  of  Appeals 
appears  to  have  treated  it.  Appellant  most  serious¬ 
ly  urges  that  employing  circulation  sufficiently  rapid  for 
this  purpose  is  a  patentable  difference,  because  it  distin¬ 
guishes  between  that  which  does  and  that  which  does  not 
provide  a  remedy  for  the  problem  of  preventing  or  reduc¬ 
ing  carbonization  of  the  heating  tubes  by  the  use  of  a  dis¬ 
persed  adsorbent,  as  the  proofs  in  the  interference  showed. 

Argument  and  Conclusion. 

Appellant  contends  that  the  phrase  “intimate  admix¬ 
ture”  in  the  counts  of  Interference  No.  60,089  should  not 
be  given  one  construction  inclusive  of  a  non-uniform  dis¬ 
persion  for  the  purpose  of  determining  whether  Jenkins  is 
entitled  to  his  filing  date  for  reduction  to  practice  of  the 
counts  of  Interference  No.  60,089  (as  the  Court  necessarily 
did,  since  this  is  the  only  condition  originally  described 
in  the  Jenkins  application  as  the  Board  of  Appeals  has 
already  pointed  out)  and  a  different  construction  requiring 
uniform  dispersion  (i.  e.,  the  absence  of  segregation)  for 
the  purpose  of  considering  (a)  whether  appealed  claims  14 
and  15  patentably  differentiate  from  the  original  Jenkins 
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disclosure  and  (b)  whether  or  not  it  is  the  law  of  the  cas^ 
that  the  original  Jenkins  application  discloses  the  main} 
tenance  of  uniform  dispersion  in  the  heating  tubes. 

There  is  no  conflict  between  the  decisions  of  the  Boarq 
of  Appeals  and  the  decisions  of  the  Court  of  Custom  an4 
Patent  Appeals  in  either  Interference  No.  60,087  and  Inter¬ 
ference  No.  60,089  excepting  when  one  attempts  to  give 
such  phrases  as  “dispersing”,  “intimate  contact”,  “in  sus} 
pension”  and  “intimate  admixture”  simultaneously  a  con¬ 
struction  inclusive  of  (a)  the  non-umforndy  dispers- 
457  ed  condition  originally  described  in  the  Jenkins  ap¬ 
plication  and  (b)  the  uniformly  despersed  condition 
precluding  segregation  described  as  prevailing  in  the  heat¬ 
ing  tubes  in  ths  Herthel  application.  In  the  interference, 
the  Board  properly  found  that  the  original  Jenkins  appli¬ 
cation  did  not  disclose  a  rate  of  circulation  adequate  to 
maintain  the  second-mentioned  condition  (no  segregation) 
as  shown  by  that  portion  of  the  Board’s  decision  in  Inter¬ 
ference  No.  60,089  reading  as  follows : 

“One  of  the  questions  before  us  is  whether  the  party 
Jenkins’  application  as  filed  discloses  the  invention.  The 
most  important  aspect  of  this  question  relates  to  the  dis¬ 
closure  of  the  speed  at  wThich  the  oil  is  intended  to  circu¬ 
late.  At  the  top  of  page  2  of  the  Jenkins  original  specifica¬ 
tion  it  is  stated: 

‘to  provide  for  feeding  the  oil  to  and  through  the  still 
continuously,  preferably  at  a  greater  rate  than  the  distill¬ 
ing  thereof  may  occur.’ 

“At  line  28  of  page  4  it  is  stated: 

‘If  desired,  the  sluice-way  3  may  include  a  propeller  10 
driven  by  a  suitable  shaft  11  extending  upwardly  through 
the  drum  1  and  operated  by  suitable  operating  mechanism 
whereby  the  propellor  may  mechanically  create  a  circula¬ 
tion  through  the  apparatus.’ 

“This  matter  has  been  amended  by  inserting  ‘rapidly’ 
before  ‘circulation’. 
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“At  line  6  on  page  9  appears  this  statement: 

‘All  of  these  ingredients,  in  the  present  invention,  are 
caused  to  collect  in  the  lower  part  of  the  drums  and  to  be 
continuously  drawn  out  *  #  V 
‘  ‘  The  reference  to  collection  has  been  canceled  by  amend¬ 
ment  and  the  following  inserted: 

‘dispersed  or  distributed  throughout  the  whole  mass  or 
contents  in  the  still  and  are  caused.’ 

“We  believe  that  the  above  excerpts  are  fairly  repre¬ 
sentative  of  the  disclosure  of  the  Jenkins  application  as 
filed  with  respect  to  the  circulation,  and  it  is  our  opinions 
that  there  is  no  teaching  in  the  application  as  filed  of  cir¬ 
culating  the  oil  at  such  a  speed  that  the  fuller’s  earth  will 
remain  in  intimate  admixture  during  the  circulation. 
458  “It  is  the  examiner’s  view  that,  since  a  propeller 
is  shown,  this  would  necessarily  cause  a  circulation 
of  the  required  nature.  It  is  to  be  noted,  however,  that  the 
party  Jenkins  in  his  application  as  filed  indicated  that  the 
use  of  the  propeller  was  optional.  (See  the  above  excerpt 
from  page  4).  We  believe  that  there  is  no  reason  to  as¬ 
sume  that  the  propeller  would  be  driven  at  a  speed  suffi¬ 
cient  to  cause  a  circulation  high  enough  to  produce  the  im¬ 
provement  over  the  art.” 

The  Court  found  merely  that  the  original  Jenkins  appli¬ 
cation  disclosed  maintenance  of  the  first-mentioned  condi¬ 
tion  and  from  this  it  must  of  course  follow  that  Jenkins 
must  have  a  rate  of  circulation  adequate  to  maintain  the 
first-mentioned  condition.  However,  careful  examination 
of  the  identity  of  the  thing  for  which  the  Court  held  Jen¬ 
kins  was  entitled  to  his  filing  date  for  a  reduction  to  prac¬ 
tice,  clearly  shows  that  the  Court  did  not  hold  that  the 
original  Jenkins  application  disclosed  either  the  mainte¬ 
nance  of  the  second-mentioned  condition  during  passage 
through  the  heating  tubes  or  a  rate  of  circulation  adequate 
to  maintain  this  condition.  The  disclosure  of  the  original 
Jenkins  application  would  not  have  supported  such  a  find¬ 
ing  and  we  submit  it  was  not  made.  Therefore  the  Court 
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has  made  no  ruling  precluding  acceptance  of  the  obviously 
correct  finding  of  the  Board  to  the  effect  that  the  original 
Jenkins  application  does  not  disclose  a  rate  of  circulation 
adequate  to  prevent  segregation. 

Yet  this  very  difference  is  determinative  of  whether  or 
not  the  use  of  a  dispersed  adsorbent  will  or  will  not  provide 
a  successful  remedy  for  the  problem  of  preventing  or  re¬ 
ducing  the  extent  to  which  carbon  incrustations  form  in  the 
tubes  of  a  cracking  still  as  the  proofs  in  the  interference 
abundantly  showed. 

In  view  of  the  failure  of  the  original  Jenkins  applica¬ 
tion  to  disclose  a  rate  of  circulation  such  as  that  expressly 
required  by  appealed  claims  14  and  15  and  Herthel ’s 
459  timely  motion  challenging  this  aspect  of  the  original 
Jenkins  disclosure,  Jenkins’  failure  to  move  under 
Rule  109,  to  add  a  claim  expressly  reciting  the  maintenance 
of  this  uniformity  of  dispersion  and  a  rate  of  circulation 
adequate  to  maintain  it,  would  in  any  event  estop  Jenkins 
from  thereafter  asserting  his  right  to  contest  with  Herthel 
an  interference  proceeding  with  respect  thereto.  Accord¬ 
ingly,  the  formality  of  a  second  interference  need  not  be 
considered  as  there  is  no  proper  basis  therefor.  As  indi¬ 
cated  in  the  original  brief,  Jenkins  already  has  been  grant¬ 
ed  a  patent  including  claims  broader  in  scope  than  those 
involved  in  this  appeal.  Therefore  no  irreparable  dam¬ 
age  can  be  done  to  Jenkins  in  any  event,  since  if  he  feels 
either  that  he  has  already  been  granted  a  patent  including 
claims  conflicting  with  appealed  claims  14  and  15  or  that 
he  is  entitled  thereto,  and  that  no  estoppel  eodsts;  the  al¬ 
ternative  remedies  provided  by  Sec.  4918  R.  S.  and  by  the 
reissue  statute  are  always  available  to  him;  whereas  on 
the  other  hand  Herthel  will  be  irreparably  damaged  by 
any  avoidable  further  delay. 

In  view  of  the  fact  that  this  application  is  nearly  four¬ 
teen  years  old  and  the  further  fact  that  determination  of 
either  an  appeal  to  the  Court  of  Customs  and  Patent  Ap¬ 
peals  or  an  action  under  Section  4915  R.  S.  would  require 
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something  more  than  a  full  year  and  probably  a  much 
longer  period  of  time,  counsel  for  appellant  feels  justified 
in  urging  that  careful  reconsideration  by  the  Board  in  the 
light  of  the  specific  points  mentioned  in  this  petition  is 
fully  warranted.  This  is  particularly  so,  where,  as  here, 
acceptance  of  an  obviously  correct  finding  which  the  Board 
already  has  made  is  determinative  of  Herthel’s  right  to 
have  granted  to  him  a  patent  including  the  claims  here  on 
appeal;  and,  where,  as  here,  a  careful  analysis 
460  clearly  shows  that  the  Court  of  Custom  and  Patent 
Appeals  has  made  no  ruling  precluding  the  Board 
from  adhering  io  that  finding. 

Finally  we  again  note  that  in  Interference  No.  60,089  • 
Herthel  established,  to  the  satisfaction  both  of  the  Board 
of  Appeals  and  of  the  Court,  a  reduction  to  practice  of 
an  operation  embodying  the  subject  matter  of  the  claims 
here  on  appeal  as  of  a  date  prior  to  the  filing  date  of  the 
Jenkins  application.  Therefor  even  if  the  single  sentence 
of  the  Court’s  decision  which  has  been  quoted  by  the  Board 
in  its  decision  on  this  appeal  is  to  be  isolated  from  its  con¬ 
text  in  the  Court’s  decision  in  Interference  No.  60,089  and 
treated  as  a  finding  with  respect  to  a  reduction  to  practice 
of  a  process  involving  maintenance  of  a  degree  of  disper¬ 
sion  in  the  heating  zone  different  from  that  required  by 
count  1  of  Interference  No.  60,087,  one  still  is  confronted 
with  the  fact  that  the  quoted  sentence  on  its  face  states 
that  as  to  this  subject  matter  “no  earlier  date  can  be 
awarded  to  him'’  (Jenkins).  Neither  the  Board  nor  the 
Court  awarded  to  Jenkins  any  earlier  date  of  reduction  to 
practice  for  any  count  specifying  the  maintenance  of  any 
adsorbent  “in  intimate  admixture  therewith  during  pas¬ 
sage  through  the  heating  zone”.  On  the  other  hand  both 
the  Court  and  the  Board  awarded  to  Herthel  an  earlier 
date  for  reduction  to  practice  of  all  counts  reciting  this 
limitation,  and  awarded  priority  to  Herthel  with  respect  to 
all  counts  in  either  interference  which  recited  this  limita¬ 
tion. 
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Accordingly,  wo  respectfully  urge  that  the  decision  of 
the  Honorable  Board  of  Appeals  should  be  reconsidered 
and  the  more  definite  and  specific  appealed  claims  14  and 
15  held  patentable  to  the  applicant  herein. 

Respectfully  submitted, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 
Attorneys  for  Applicant. 

New  York,  N.  Y.  , 

January  2,  1941. 

461  Decision  Board  of  Appeals  January  7,  1941  Paper  No.  31. 
IN  THE  UNITED  STATES  PATENT  OFFICE 

Before  the  Board  of  Appeals 

Ex  parte  Eugene  C.  Herthel 

Application  for  Patent  filed  February  12,  1927,  Serial 
No.  167,716.  Oil  cracking  Processes. 


Messrs.  Rector,  Hibben,  Davis  &  Macauley  and  Messrs. 
Pennie,  Davis,  Marvin  &  Edmonds  for  applicant. 

ON  PETITION  FOR  RECONSIDERATION 
Appellants  petition  for  reconsideration  in  the  appeal 
decided  by  us  December  27,  1940. 

We  have  carefully  considered  the  petition  but  we  find 
nothing  therein  which  convinces  us  that  our  decision  was 
in  error. 

The  petition  is  denied. 

W.  L.  REDROW 
Examiner -in-Chief 

W.  L.  THURBER 
Examiner -in-Chief 

P.  P.  PIERCE 
Examiner -in-Chief 
Board  of  Appeals 

January  7,  1941 
Messrs.  Pennie,  Davis 
Marvin  &  Edmonds 
165  Broadway 
New  York,  N.  Y. 
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The  specification  and  drawing  of  Herthel  application 
Serial  No.  376,530  filed  January  29, 1941  included  in  Plain¬ 
tiff’s  Exhibit  7  are  identical  with  the  specification  and 
drawing  of  Herthel  application  Serial  No.  167,716,  filed 
February  12,  1927,  insofar  as  they  are  material  to  any 
issue  involved  in  this  case. 


,  From  Plaintiff’s  Exhibit  7. 

Original  Claim 
478  I  CLAIM: 

1.  In  a  continuous  process  for  cracking  high  boil¬ 
ing  hydrocarbon  oils  for  the  production  of  lower  boil¬ 
ing  hydrocarbons  therefrom  therein  the  oil  to  be  cracked 
is  heated  at  a  cracking  temperature  while  flowing  it  through 
heating  tubes,  the  improvement  which  comprises  admixing 
a  finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  maintaining  the  absorbent  material  in 
intimate  admixture  with  the  oil  and  preventing  segrega¬ 
tion  of  the  absorbent  material  during  the  entire  passage 
of  the  mixture  through  said  heating  tubes  by  maintaining 
a  rate  of  flow  through  the  heating  tubes  adequate  to  main¬ 
tain  this  condition. 

2.  In  a  system  for  cracking  high  boiling  hydrocarbon 
oils  for  the  production  of  lower  boiling  hydrocarbon  oils 
therefrom  wherein  the  oil  is  heated  at  a  cracking  tempera¬ 
ture  while  flowing  it  through  heating  tubes,  the  improve¬ 
ment  Which  comprises  admixing  a  finely  divided  absorbent 
material  with  oil  entering  said  heating  tubes,  maintaining 
the  absorbent  material  in  intimate  admixture  with  the  oil 
and  preventing  segregation  of  the  absorbent  material  dur¬ 
ing  the  entire  passage  of  the  mixture  through  the  heating 
tubes  by  maintaining  a  rate  of  flow  through  the  heating 
tubes  adequate  to  maintain  this  condition,  continuously 
supplying  a  mixture  of  fresh  oil  and  fresh  finely  divided 
absorbent  material  to  the  cracking  system  and  continuously 
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discharging  residual  oil  and  spent  finely  divided  absorbent 
material  from  said  cracking  system. 

479  IN  TESTIMONY  WHEREOF  I  affix  my  signa¬ 
ture. 

EUGENE  C.  HERTHEL. 


490  From  Plaintiff’s  Exhibit  7  Paper  No.  7.  Examiner’s 

Statement. 

UNITED  STATES  PATENT  OFFICE 


Washington,  D.  C.  Apr  9  1941 


In  re  application  of  ! 

Eugene  C.  Herthel  ; 

Ser.  No.  376,530 

Filed  Jan.  29, 1941 

For:  Oil  Cracking  Processes J 


Before  the 
Board  of  Appeals. 
On  appeal. 


Examiner’s  Statement 

This  is  an  appeal  from  the  examiner’s  action  in  finally 
rejecting  claims  1  and  2  comprising  all  the  claims  in  the 
case. 

The  claims  may  be  found  in  the  original  papers. 

References  relied  upon: 

Jenkins,  2,167,211  July  25,  1939. 

The  application  file  of  the  above  patent. 

The  file  of  Interference  60,087,  Herthel  v.  Jenkins 

The  file  of  Interference  60,089,  Herthel  v.  Jenkins. 

Description  of  Process 

This  process  involves  cracking  of  oil  in  the  presence  of 
an  absorbent  material  suspended  in  the  oil  to  prevent  the 
formation  of  caked  carbon  on  the  tubes. 

491  Oil  is  withdrawn  from  accumulator  16,  and  passed 
through  line  20  to  the  tubes  8.  At  37,  fresh  oil  mixed 
with  finely  divided  fuller’s  earth  is  injected  into  the 
stream.  In  the  tubes  8  cracking  takes  place  and  the  prod¬ 
ucts  leaving  the  furnace  are  separated  in  zone  15  into 
vapors  and  liquid. 
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The  fuller’s  earth  and  adsorbed  tarry  material  sink  to 
the  bottom,  and  are  withdrawn  from  the  system  by  pipes 
40,  39  and  38.  Clear  oil  rises  to  the  top,  overflows  plate 
14  and  reaches  accumulator  16  for  another  pass  through 
the  furnace.  A  more  complete  description  may  be  found 
in  the  Examiner’s  statement  of  the  application  mentioned 
below. 

Reasons  for  the  Rejection 

This  case  is  an  alleged  division  of  application  of  Serial 
Xo.  167,716,  filed  February  12,  1927. 

The  parent  case  contains  claims  14  and  15  on  which  the 
Board  of  Appeals  affirmed  the  examiner  in  the  position 
that  the  claims  were  unpatentable. 

Claims  1  and  2  in  this  application  differ  so  slightly  from 
claims  14  and  15  that  even’  reason  of  rejection  applied  to 
claims  14  and  15  applies  to  claims  1  and  2.  While  a  short 
summary  of  those  reasons  will  be  given  here,  the  Board 
is  requested  to  again  read  the  Examiner’s  statement,  paper 
Xo.  21  of  application  Serial  Xo.  167,716  and  their  decision, 
paper  No.  29. 

This  case  was  filed  and  claims  1  and  2  presented  because 
of  a  statement  made  by  the  Board  in  the  parent  applica¬ 
tion.  On  page  3  of  that  statement,  the  Board  said: 
492  “It  would  therefore  appear  that  the  appellant 
does  not  very  seriously  urge  that  employing  rapid 
circulation  to  carry  out  the  matter  set  forth  in  the  counts 
of  Interference  Xo.  60,089  is  a  patentable  difference.”  The 
Board  then  went  on  to  state: 

“Even  if  it  be  assumed  that  it  is,  however,  it  may  be 
noted  that  the  appealed  claims  (claims  14,  15)  do  not 
specify  that  the  admixture  is  caused  by  the  rate  of  flow, 
but  merely  that  the  rate  of  flow  is  adequate  to  maintain  the 
admixture  throughout  the  heating  tubes  and — .” 

To  the  applicant,  this  was  an  invitation  to  incorporate 
in  new  claims  what  the  Board  said  was  not  specified  in 
the  appealed  claims  (14  and  15). 
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There  is  no  indication,  that  the  Board  considered  “ad¬ 
mixture  caused  by  the  rate  of  flow”  patentable.  It  was 
simply  pointed  out  that  it  was  not  in  the  claim  considered. 

The  important  point  is  that  the  difference  in  language 
between  claims  1  and  2  and  claims  14  and  15  does  not  make 
the  claims  here  any  more  patentable  than  in  the  old  case. 

These  claims  are  considered  rejectable  for  all  of  the 
reasons  set  forth  in  the  examiner’s  statement,  paper  No.  21 
in  the  old  case. 

Claims  1  and  2  are  rejected  as  unpatentable  over  the 
original  disclosure  of  Jenkins  application  Serial  No.  j 
723,144  which  was  involved  in  Interferences  60,087  and 
60,089  with  the  parent  application  of  this  case,  applica¬ 
tion  Serial  No.  167,716. 

493  Jenkins  was  awarded  judgment  of  priority  in 
Interference  60,087  and  applicant  was  awarded 
priority  in  the  more  specific  issue  involved  in  Interference 
60,089.*  | 

The  original  disclosure  of  the  Jenkins  application  will 
be  applied  to  claim  2,  the  more  specific  of  the  two  claims 
on  appeal.  Reference  to  lines  and  pages  ar*)  to  the  Jen¬ 
kins  application  as  filed. 

Oil  is  cracked  by  passing  in  a  continuous  cyclic  circu¬ 
lation  from  3,  through  tubes  7,  through  4  and  1  back  to  3. 
Vapors  are  removed  at  12  and  residual  material  is  removed 
through  line  13. 

Jenkins  found  that  carbon  deposited  in  the  various  crack¬ 
ing  zones  and  to  overcome  this,  he  hit  on  the  idea  of  hav¬ 
ing  absorbent  material  dispersed  through  the  oil,  so  that 
asphaltic  matter  deposited  on  the  absorbent  which  acted 
as  nuclei  and  removal  of  absorbent  and  residue  through 
13  was  relatively  easy. 

Original  claim  25  recites  “the  steps  of  feeding  a  small 
quantity  of  an  adsorptive  substance  with  the  oil  into  the 
still  to  change  the  character  of  the  carbon  produced  where¬ 
by  it  may  flow  off  with  excess  oil”.  This  addition  of 
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absorbent  is  continuous,  (page  2,  lines  1-8,  and  original 
claim  29). 

The  sluiceway  or  duct  3  of  Jenkins  carries  a  propeller 
10  which  Jenkins  states,  page  4,  lines  28,  29  “may  me¬ 
chanically  create  circulation  through  the  apparatus”. 

494  On  page  8,  lines  12-15,  see  “The  propeller  aids  in 
circulating,  the  material  downwardly  in  sluiceway 

3,  through  drum  5,  the  tubes  7,  drum  6,  upwardly  in  sluice¬ 
way  4,  into  drum  1,  returning  toward  the  sluiceway  3”, 

Everything  originally  taught  by  Jenkins  would  indicate 
that  a  deposition  of  carbon  in  the  tubes  was  to  be  avoided 
by  using  an  absorbent  solid,  suspended  in  the  oil.  Does 
this  mean  that  Jenkins  would  be  indifferent  to  a  deposition 
of  absorbent  material  in  the  tubes?  This  does  not  seem 
reasonable. 

It  seems  too  obvious  to  mention  that  one  may  keep 
solids  from  settling  by  stirring  or  circulation.  That  a 
person  skilled  in  the  oil  art  would  not  realize  that  the  pro¬ 
peller  of  Jenkins  could  be  used  to  move  the  liquid  rapidly 
enough  to  keep  the  solids  from  settling  would  be  an  unrea¬ 
sonable  assumption. 

The  recitation  in  claim  2  “maintaining  the  absorbent 
material  in  intimate  admixture  with  the  oil”  has  been 
stated  to  be  present  in  Jenkins,  by  the  Court.  (C.  C.  P.  A. 
decision  in  Interference  file  of  60,087  on  page  14).  One 
would  not  have  the  right  to  assume  that  Jenkins  having 
recognized  a  problem  (adherence  of  residuum  to  walls 
of  a  cracking  still),  and  disclosed  a  solution  of  the  problem 
(addition  of  adsorptive  material  to  the  oil  circulating  in 
the  still) ;  would  thereafter  deliberately  choose  a  rate  of 
flow  which  was  so  slow  as  to  defeat  the  purpose  of  his 
invention  by  allowing  solids,  be  they  carbon  or  absorbent, 
to  settle  out  and  adhere  to  the  still  walls. 

495  The  Board  indicated  that  Jenkins  application  dis¬ 
closes  maintaining  a  uniform  dispersion  of  the  ab¬ 
sorbent  and  preventing  segregation  during  the  entire  pass¬ 
age  through  said  heating  tubes. 
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The  Board  also  stated  “we  think  it  must  follow  that  the 
rate  employed  by  Jenkins  was  adequate  to  prevent  separa¬ 
tion  in  the  heating  zone”,  (see  page  3  of  decision  on  paper 
No.  29). 

These  statements  apply  as  much  to  claims  1  and  2  as 
they  did  for  claims  14  and  15. 

The  Board  members  are  respectfully  requested  to  read 
the  Examiner’s  statement  involving  claims  14  and  15. 
Everything  said  there,  applies  here.  This  statement  is 
merely  intended  to  cover  the  slight  differences  of  expres¬ 
sion  present  in  claims  1  and  2  over  claims  14  and  15.  The 
differences  are  in  phrasing  and  not  patentable  substance. 

Claims  1  and  2  are  also  rejected  as  unpatentable  over 
claim  4  of  the  Jenkins  patent. 

Claims  1  and  2  are  also  rejected  on  the  ground  of  res 
ad  judicata.  These  claims  are  patentably  the  same  as  claims 
14  and  15.  The  applicant  was  denied  claims  14  and  15 
by  the  Board.  Presentation  of  claims  1  and  2  brings  up 
the  entire  question  again  before  the  Board. 

Moreover,  it  is  not  seen  how  these  claims  avoid  the  judg¬ 
ment  in  Interference  60,087,  since  the  Court  indicated  that 
Jenkins  disclosed  maintaining  the  adsorptive  par- 
496  tides  in  496  suspension  in  the  oil.  The  decision 
in  Interference  60,087  is  “conclusive  of  every  ques¬ 
tion  that  not  only  was  but  also  might  have  been  presented 
and  determined  in  that  case.” — Blackford  v.  Wilder,  28 
App.  C.  D.  535,551. 

Because  the  claims  are  substantially  the  same  as  ap¬ 
pealed  claims  14  and  15,  which  the  Board  held  unpatent¬ 
able,  it  is  urged  that  the  Board  sustained  this  rejection. 

Respectfully, 

C.  S.  DUNCOMBE 
Examiner,  Div.  31. 


262 


499  From  Plaintiff's  Exhibit  7  Decision  Board  of  Appeals 

Paper  No.  11. 

Appeal  No.  38,745 
Hearing: 

April  15,  1941 


IN  THE 

UNITED  STATES  PATENT  OFFICE 
April  19  1941 


Before  ihe  Board  of  Appeals 


Ex  parte  Eugene  C.  Herthel 


Application  for  Patent  filed  January  29,  1941,  Serial 
No.  376,530,  an  alleged  division  of  No.  167,716  filed  Feb¬ 
ruary  12,  1927.  Oil  Cracking  Processes. 


Messrs.  Pennie,  Davis,  Marvin  &  Edmonds  for  appellant. 


This  is  an  appeal  from  the  action  of  the  Primary  Ex¬ 
aminer  finally  rejecting  claims  1  and  2. 

Claim  1  is  representative: 

1.  In  a  continuous  process  for  cracking  high  boil¬ 
ing  hydrocarbon  oils  for  the  production  of  lower  boil¬ 
ing  hydrocarbons  therefrom  wherein  the  oil  to  be 
cracked  is  heated  at  a  cracking  temperature  while 
flowing  it  through  heating  tubes,  the  improvement 
which  comprises  admixing  a  finely  divided  absorbent 
material  with  oil  entering  said  heating  tubes  and 
maintaining  the  absorbent  material  in  intimate  ad¬ 
mixture  with  the  oil  and  preventing  segregation  of 
the  absorbent  material  during  the  entire  passage  of 
the  mixture  through  said  heating  tubes  by  maintain¬ 
ing  a  rate  of  flow  through  the  heating  tubes  adequate 
to  maintain  this  condition. 
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The  references  relied  upon  by  the  examiner  are: 
Jenkins,  2,167,211,  July  25,  1939, 

and  the  application  file  of  this  patent, 

The  file  of  Interference  No.  60,087,  Herthel  v.  Jenkins, 
The  file  of  Interference  No.  60,089,  Herthel  v.  Jenkins. 

As  far  as  the  essential  question  raised  in  this  ap- 

500  peal  is  involved,  it  is  believed  to  be  clear  that  the  ap¬ 
pealed  claims  are  of  the  same  nature  as  the  claims 

considered  by  us  in  appellant’s  application  No.  167,716. 
Here,  as  there,  the  question  before  us  is  whether  the  Court 
in  Interference  No.  60,089  has,  by  its  decision,  in  effect 
indicated  that  the  appealed  claims  now  before  us  must 
read  upon  the  disclosure  of  the  Jenkins  application  which 
was  involved  in  that  interference. 

In  our  decision  in  application  No.  167,716,  we  assumed 
that  the  phrases  “intimate  admixture”  and  “uniform 
dispersion”  are  synonymous  and,  in  the  present  appeal, 
appellant  argues  at  considerable  length  that  these  phrases, 
in  the  situation  before  us,  should  be  regarded  as  having  a 
different  meaning. 

Be  that  as  it  may,  we  fail  to  see  that  this  point  is  ma¬ 
terial  because  the  counts  which  were  before  the  Court  in 
Interference  No.  60,089  contained  the  phrase  “intimate 
admixture,”  which  is  the  phrase  which  appears  in  the 
claims  now  on  appeal.  The  phrase  “uniform  dispersion” 
does  not  appear  in  any  claim  involved  in  this  discussion. 

There  is  no  question  but  that  in  the  interference,  the 
point  being  urged  by  the  party  Jenkins  was  that,  because 
of  the  intimate  admixture  due  to  the  rate  of  flow,  separa¬ 
tion  of  the  adsorbent  would  be  prevented  in  the  heating 
zone  of  his  system. 

We  note  that,  on  page  20  of  appellant’s  brief,  he  in¬ 
dicates  that  he  considers  that  the  Court  believed  that 
Jenkins  did  not  contemplate  settling  of  the  adsorbent 
in  the  still.  We  think  that  if  the  adsorbent  did  not 

501  settle,  it  could  not  have  become  segregated. 
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We  think  that  appellant  is  attempting  to  persuade 
us  to  make  entirely  unjustified  assumptions  as  to  the  na¬ 
ture  of  the  Court  decision,  and  we  are  still  of  the  opinion 
that  the  decision  of  the  Court  in  Interference  No.  60,089, 
holding  that  the  Jenkins  application  supported  the  counts 
therein  involved,  must  necessarily  be  regarded  as  indi¬ 
cating  that  the  claims  now  before  us  are  supported  by  the 
disclosure  of  that  Jenkins  application. 

The  decision  of  the  examiner  is  affirmed. 

W.  L.  REDROW 
Eoxminer-inrChief 

W.  L.  THURBER 
Eaxmiine  r-in-Chief 

P.  P.  PIERCE 
Eooaminer-iri-Chief 

Board  of  Appeals 

Messrs.  Pennie,  Davis,  Marvin  &  Edmonds 
165  Broadway 
New  York,  N.  Y. 

April  19,  1941 


The  specification  and  drawing  of  Herthel  application 
Serial  No.  394,491  filed  May  21,  1941  are  identical  with 
the  specification  and  drawing  of  Herthel  application  Serial 
No.  167,716  filed  February  12,  1927,  insofar  as  they  are 
material  to  any  issue  involved  in  this  case. 


From  Plaintiff’s  Exhibit  8. 

The  Four  Original  Claims  of  Herthers  Application  Serial 

No.  394,491. 

521  I  CLAIM : 

1.  In  a  continuous  process  for  cracking  high 
boiling  hydrocarbon  oils  fqr  the  production  of  lower  boil¬ 
ing  hydrocarbons  therefrom  wherein  the  oil  to  be  cracked 
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is  heated  at  a  cracking  temperature  while  flowing  it  through 
heating  tubes,  the  improvement  which  comprises  admixing 
a  finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  preventing  segregation  of  the  absorbent 
material  during  the  entire  passage  of  the  mixture  through 
said  heating  tubes  by  maintaining  a  rate  of  flow  through 
the  heating  tubes  adequate  to  prevent  segregation. 

2.  In  a  system  for  cracking  high  boiling  hydrocarbon 
oils  for  the  production  of  lower  boiling  hydrocarbon  oils 
therefrom  wherein  the  oil  is  heated  at  a  cracking  tem¬ 
perature  while  flowing  it  through  heating  tubes,  the  im¬ 
provement  which  comprises  admixing  a  finely  divided 
absorbent  material  with  oil  entering  said  heating  tubes, 
preventing  segregation  of  the  absorbent  material  during 
the  entire  passage  of  the  mixture  through  the  heating 
tubes  by  maintaining  a  rate  of  flow  through  the  heating 
tubes  adequate  to  prevent  segregation,  continuously  sup¬ 
plying  a  mixture  of  fresh  oil  and  fresh  finely  divided  ab¬ 
sorbent  material  to  the  cracking  system  and  continuously 
discharging  residual  oil  and  spent  finely  divided  absorbent 
material  from  said  cracking  system. 

3.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling  hy¬ 
drocarbons  therefrom  wherein  the  oil  to  be  cracked  is 
heated  at  a  cracking  temperature  while  flowing  it  through 
heating  tubes,  the  improvement  which  comprises  admixing 
a  finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  maintaining  the  absorbent  uniformly 

dispersed  through  the  oil  during  the  entire  passage 
522  of  the  mixture  through  said  heating  tubes  by  main¬ 
taining  a  rate  of  flow  through  the  heating  tubes 
adequate  to  maintain  this  condition. 

4.  In  a  system  for  cracking  high  boiling  hydrocarbon 
oils  for  the  production  of  lower  boiling  hydrocarbon  oils 
therefrom  wherein  the  oil  is  heated  at  a  cracking  tem¬ 
perature  while  flowing  it  through  heating  tubes,  the  im- 
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provement  which  comprises  admixing  a  finely  divided 
absorbent  material  with  oil  entering  said  heating  tubes, 
maintaining  the  absorbent  uniformly  dispersed  through 
the  oil  during  the  entire  passage  of  the  mixture  through 
the  heating  tubes  by  maintaining  a  rate  of  flow  through 
the  heating  tubes  adequate  to  maintain  this  condition,  con¬ 
tinuously  supplying  a  mixture  of  fresh  oil  and  fresh  fine¬ 
ly  divided  absorbent  material  to  the  cracking  system  and 
continuously  discharging  residual  oil  and  spent  finely  di¬ 
vided  absorbent  material  from  said  cracking  system. 


Examiner’s  Statement. 

546 

Div.  31  Paper  No.  6 

Room  264 

LHB/p 

MAILED 

’  Apr  15  1942 

’  DEPARTMENT  OF  COMMERCE 

United  States  Patent  Office 
Richmond,  Va. 

In  re  application  of  ) 

Eugene  C.  Herthel  ) 

Ser.  No.  394,491  )  Before  the  Board  of 

Filed :  May  21,  1941  )  Appeals  on  Appeal. 

For:  Oil  Cracking  Processes  ) 

This  is  an  appeal  from  the  examiner’s  action  in  finally 
rejecting  claims  1  to  4  which  comprise  all  the  claims  in  the 
case 

The  appealed  claims  may  be  found  in  the  application  as 
originally  filed  claims. 

References  used  in  the  rejection: 

Jenkins  2,167,211  July  25,  1939  196-55 

and  the  application  file  of  this  patent. 
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The  hie  of  Interference  No.  60,087,  Herthel  v.  Jenkins. 
The  file  of  Interference  No.  60,089,  Herthel  v.  Jenkins. 

Description  of  the  Process 

The  case  is  alleged  to  be  a  division  of  application  Ser. 
No.  167,716,  filed  Feb.  12,  1927. 

The  process  involves  cracking  of  hydrocarbon  oil  in  the 
presence  of  an  absorbent  material  suspended  in  the  oil  to 
prevent  the  formation  of  caked  carbon  on  the  tubes. 

Oil  is  withdrawn  from  accumulator  16,  and  passed 
through  line  20  to  the  tubes  8.  At  37,  fresh  oil  mixed  with 
finely  divided  fuller's  earth  is  injected  into  the  stream.  In 
the  tubes  8  cracking  takes  place  and  the  products 
547  leaving  the  furnace  are  separated  in  zone  15  into 
vapors  and  liquid. 

The  fuller’s  earth  and  absorbed  tarry  material  sink  to 
the  bottom,  and  are  withdrawn  from  the  system  by  pipes 
40,  39  and  38.  Clear  oil  rises  to  the  top,  overflows  plate  14 
and  reaches  accumulator  16  for  another  pass  through  the 
furnace. 

The  applicant  steles  on  page  5,  lines  16-22: 

“the  finely  divided  fuller’s  earth  is  admixed  with  the 
still  charge  and  rapid  circulation  of  the  oil  is  maintained 
over  the  heated  surfaces  to  prevent  segregation  and  ac¬ 
cumulation  of  the  earth  thereon  and  to  insure  the  main¬ 
tenance  of  an  intimate  admixture  of  the  fuller’s  earth  with 
the  oil  while  contacting  with  the  heated  surfaces  of  the 
still”  (underlined  by  Examiner). 

The  underlined  portion  is  deemed  important  since  it 
appears  to  be  that  applicant  wished  to  prevent  segregation 
and  accumulation  cm  the  heated  surfaces  of  the  tubes.  To 
prevent  segregation  on  the  heated  surfaces  means  to  pre¬ 
vent  deposit  thereon. 

The  applicant  wishes  to  add  to  his  disclosure  the  idea 
that  he  secured  uniform  dispersion  of  solids  in  the  oil ;  and 
in  application  Ser.  No.  376,530  filed  January  29,  1941 
(also  alleged  to  be  the  same  divisional  case  of  application 
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Ser.  No.  167,716),  lie  presented  three  diagrams  of  what 
the  inside  of  the  tubes  during  operations  are  supposed 
to  look  like,  paper  No.  10,  Brief,  page  7 A.  The  third 
highly  imaginative  Figure  is  meant  to  be  applicant’s 
process  wherein  he  attempts  to  show  a  uniform  dispersion 
of  particles  in  oil. 

The  Examiner  carefully  read  the  original  disclosure  in 
167,716;  376,530  and  the  descriptive  portion  of  this  ap¬ 
plication — and  could  find  no  mention  or  hint  that  applicant 
even  disclosed  a  condition  of  “uniform  dispersal”,  or 
used  these  terms. 

The  applicant  discloses 

(1)  maintaining  intimate  admixture 

(2)  preventing  segregation  on  heated  surfaces. 

548  Reasons  for  the  Rejection 

Before  going  into  detail  on  the  reasons  for  rejection,  the 
background  historv  should  be  understood  because  this  is  the 
third  appeal  statement  on  substantially  the  same  idea. 

Application  Ser.  No.  167,716,  filed  February  12,  1927, 
originally  presented  the  process  as  described  above.  This 
application  was  put  into  two  interferences  with  an  applica¬ 
tion  of  Jenkins,  No.  60,087  and  60,089. 

In  interference  6O,0S7,  the  counts  called  for  a  process  of 
cracking  oil  using  a  cracking  agent  or  mineral  substance  to 
act  as  an  absorbent  agent  or  nucleus  for  the  deposition  of 
carbon.  The  counts  clearlv  called  for  maintaining  the 
cracking  agent  or  mineral  substance  suspended  in  the  oil — 
and  “dispersing  said  finely  divided  mineral  agent  in  said 
body  of  oil”.  In  interference  60,089,  the  counts  were  sub¬ 
stantially  the  same  but  limited  to  fuller’s  earth  as  the 
cracking  agent  or  finely  divided  mineral  substance. 

The  Examiner  of  interferences  awarded  priority  in  both 
interferences  to  Jenkins.  The  Board  of  Appeals  reversed 
the  Interference  Examiner  on  both  interferences.  The 
Court  of  Customs  and  Patent  Appeals  reversed  the  Board 
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on  Interference  No.  60,087  awarding  the  board  invention  to 
Jenkins  and  the  narrow  invention,  Interference  No.  60,089, 
was  awarded  to  the  applicant. 

After  these  decisions,  the  applicant  proceeded  under  e 
parte  prosecution  to  present  claims  14  and  15,  in  an  effort 
to  obtain  broad  claims. 

These  claims  were  denied  the  applicant  in  a  decision  by 
the  Board  of  Appeals;  and  an  appeal  is  now  pending  to  an¬ 
other  court,  this  time  the  District  Court  of  the  United 
States  for  the  District  of  Columbia. 

In  the  meantime,  another  application  was  filed,  Ser.  No. 
376,530  filed  January  29,  1941,  bearing  the  same  de- 
549  scription  as  167,716  and  alleging  to  be  a  division 
thereof.  Claims  1  and  2  presented  therein  were  deem 
ed  of  substantially  the  same  scope  as  claims  14  and  15  o: 
167,716  and  in  a  decision  by  the  Board  of  Appeals,  th^ 
Board  recognized  that  no  new  issues  were  presented  and 
denied  the  claims  to  the  applicant.  Appeal  has  also  beer: 
taken  under  section  4915  R.  S.  to  the  same  Court. 

Now,  this  application  with  the  same  descriptive  disclosure 
has  been  filed  with  four  claims.  The  first  two,  claims  1  and 
2,  are  broader  than  claims  14  and  15  of  application  Ser.  No. 
167,716  and  claims  1  and  2  of  application  Ser.  No.  376,530. 
Claims  3  and  4  contain  matter  not  originally  disclosed  and! 
therefore  should  get  no  better  date  than  the  date  of  filing. 
May  21, 1941. 

Claims  1  and  2  are  broader  than  claims  1  and  2  of  376,530 
in  that  the  phrase  “maintaining  the  absorbent  material  in 
intimate  admixture  with  the  oil”  has  been  omitted.  The 
claims  merely  call  for  preventing  segregation  by  the  rate 
of  flow.  These  claims  are  also  broader  than  claims  14  and 
15  of  167,716  in  that  “circulating  the  oil  and  absorbent  ma¬ 
terial  through  said  heating  tubes  at  a  rate  adequate  to  main¬ 
tain  the  absorbent  material  in  intimate  admixture  with  the 
oil”. 
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Claims  1  and  2  are  rejected  for  all  the  reasons  set  forth 
in  the  Examiner’s  Statement,  paper  No.  21  in  application 
Ser.  No.  167,716.  Everything  said  there  applies  here. 

Claims  1  and  2  are  rejected  as  unpatentable  over  the  origi¬ 
nal  disclosure  of  Jenkins  application,  Ser.  No.  723,144  with 
which  applicant  was  involved  in  the  two  interferences  men¬ 
tioned.  See  the  Examiner’s  Statement  in  application,  Ser. 
No.  376,530,  paper  No.  7,  pages  4  and  5. 

As  stated  therein  Jenkins  was  awarded  priority  in  Inter¬ 
ference  No.  60,087  involving  the  broad  issues  and  applicant 
was  awarded  priority  in  the  more  specific  issue  presented 
in  Interference  No.  60,089. 

550  As  originally  disclosed  by  the  Jenkins  application, 
oil  is  cracked  by  passing  in  a  continuous  cyclic  circu¬ 
lation  from  3,  through  tubes  7,  through  4  and  1  back  to  3. 
Residual  material  is  withdrawn  at  13.  The  circulation  is 
aided  by  a  propeller  10. 

Everything  originally  taught  by  Jenkins  would  indicate 
that  a  deposition  of  carbon  in  the  tubes  was  to  be  avoided 
by  using  an  absorbent  solid,  suspended  in  the  oil  by  agita¬ 
tion.  The  Court  recognized  Jenkins  as  the  original  inventor 
of  this  idea. 

It  does  not  seem  reasonable  to  assume  that  while  Jenkins 
did  not  want  a  deposition  of  carbon  in  the  tubes,  he  would 
be  indifferent  to  a  deposition  or  segregation  of  absorbent 
in  the  tubes  and  would  do  nothing  to  prevent  solids  from 
settling. 

Everyone  is  aware  of  the  fact  that  mud  in  water  can  be 
prevented  from  settling  by  stirring  and  agitation.  Jenkins 
provided  for  agitation  by  the  positive  action  of  a  propeller. 

No  one  has  the  right  to  assume  that  Jenkins  having  recog¬ 
nized  a  problem  (adherence  of  a  carbon  deposit  to  the  walls 
of  the  cracking  tubes)  and  disclosed  a  solution  of  the  prob¬ 
lem  (addition  of  adsorptive  material  to  the  oil  circulating 
in  the  still)  would  thereafter  deliberately  choose  a  rate  of 
flow  which  was  so  slow  as  to  defeat  the  purpose  of  his  inven- 
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tion  by  allowing  solids,  be  they  carbon  or  absorbent,  to  set¬ 
tle  out  and  adhere  to  the  tube  walls. 

By  a  purely  imaginary  and  totally  misleading  showing 
(brief,  page  7A,  Figs.  I-III,  in  376,530)  the  applicant  states 
that  Jenkins  operates  as  in  Fig.  II  while  he  operates  by 
Complete  or  Uniform  Dispersion  as  in  Fig.  III.  Where 
and  how  did  he  see  the  operation  of  Jenkins  as  portrayed  in 
Fig.  II?  Purely  imaginary!  Where  and  how  did  lie  know  ho 
had  uniform  dispersion?  Pure  imagination  and  totally  mis 
leading  because  he  never  disclosed  uniform  dispersion. 

The  sketches  can  be  summed  up  in  two  words :  un 
551  •  warranted  assumptions. 

Claims  1  and  2  are  rejected  as  unpatentable  over  clainti 
4  of  the  Jenkins  patent. 

Claims  1  and  2  are  also  rejected  on  the  ground  of  rex 
adjudicata.  These  claims  are  even  broader  than  claims  1-.-. 
and  15  of  167,716  and  claims  1  and  2  of  376,530.  Since  pat- 
entabilitv  was  denied  bv  the  Board  in  the  earlier  cases  obvi  ■ 

V  * 

ouslv  their  former  grounds  must  apply  here.  Presentation 
of  these  claims  brings  up  the  same  questions  again. 

Moreover,  it  is  not  seen  how  these  claims  avoid  the  judg¬ 
ment  in  Interference  No.  60,087  since  the  Court  indicated 
that  Jenkins  was  the  first  to  maintain  the  agent  in  a  state  of 
suspension  by  agitation  of  the  mixture.  The  decision  in  In¬ 
terference  No.  60,087  is  “conclusive  of  every  question  that| 
not  only  was  but  also  might  have  been  presented  and  de¬ 
termined  in  that  case”  . Blackford  v.  Wilder,  28 

App.  C.  D.  535,551. 

At  this  point  it  would  be  appropriate  to  discuss  the  affi 
davit  under  Rule  75  presented  in  an  attempt  to  avoid  the 
Jenkins  patent.  Both  Jenkins  and  the  applicant  are  claim¬ 
ing  the  same  invention  and  therefore  Rule  75  does  not  ap-j 
ply.  Claims  1  and  2  have  been  rejected  as  unpatentable 
over  claim  4  of  Jenkins. 

Claim  3  calls  for  admixing  a  finely  divided  absorbent  ma¬ 
terial  with  oil  entering  said  heating  tubes  and  maintaining 


272 


the  absorbent  “uniformly  dispersed”  through  the  oil  by 
maintaining  a  rate  of  flow  adequate  to  maintain  “uniform 
dispersal”.  Claim  4  is  the  same  as  claim  3  in  the  essential 
recitations. 

In  an  effort  to  show  how  different  his  process  is  from 
Jenkins  the  applicant  has  consciously  or  subconsciously 
been  shifting  the  meaning  of  his  terms.  Ilis  case  originally 
disclosed 

1 —  maintaining  an  intimate  admixture  and 

2 —  preventing  segregation  on  the  heated  surfaces. 

An  intimate  admixture  does  not  necessarily  involve 
552  uniform  dispersion  nor  does  preventing  segregation 
on  the  heated  surfaces  require  uniform  dispersion. 

Claims  3  and  4  therefore  contain  new  matter  over  the 
original  disclosure  in  application  Ser.  No.  167,716  and  as 
to  these  claims  no  better  date  than  the  date  of  last  filing  can 
be  given. 

Claims  3  and  4  are  rejected  as  unpatentable  for  the  same 
reasons  as  applied  to  claims  1  and  2. 

The  rejection  on  the  original  disclosure  of  J enkins  applies 
here.  If  the  term  “uniform  dispersal”  is  so  loosely  used  as 
to  mean  preventing  absorbent  from  segregating  upon  the 
heating  tubes  and  holding  the  solids  in  suspension  in  the  oil, 
then  Jenkins  discloses  as  much  uniform  dispersion  as  does 
the  applicant. 

The  rejection  on  claim  4  of  Jenkins  applies  also. 

The  rejection  on  the  ground  of  res  ad  judicata  applies  to 
these  claims.  Claims  of  this  scope  should  have  been  pre¬ 
sented  during  the  interference. 

Claims  3  and  4  are  additionally  believed  unpatentable  on 
the  ground  that  no  basis  exists  in  the  descriptive  portion  of 
the  specification  for  the  recitation  “uniformly  dispersed”. 
The  claims  therefore  do  not  comply  with  R.  S.  4888. 

In  view  of  the  arguments  presented  in  application  Ser 
No.  167,716  in  the  Examiner’s  Statement;  in  applicatior 
Ser.  No.  376,530  in  the  Examiner’s  Statement  and  what  has 
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been  presented  here,  it  is  urged  that  the  final  rejection  should 
be  sustained. 


C.  S.  DUNCOMBE 
Examiner. 


609  From  Plaintiff’s  Exhibit  10.  Decision  Board  of  Appeals 

Paper  No.  9. 


Appeal  No.  41,880 
Hearing : 

May  19,  1942 

IN  THE  UNITED  STATES  PATENT  OFFICE 

June  26,  1942 


BEFORE  THE  BOARD  OF  APPEALS 


Ex  parte  Eugene  C.  Herthel 


Application  for  Patent  filed  May  21,  1941,  Serial  No. 
394,491.  Oil  Cracking  Processes. 


Messrs.  Pennie,  Davis,  Marvin  &  Edmonds  for  applican 


This  is  an  appeal  from  the  action  of  the  examiner  finallV 
rejecting  claims  1  to  4,  inclusive. 

Claim  3  is  illustrative  and  reads  as  follows : 

3.  In  a  continuous  process  for  cracking  high  boiling 
hydrocarbon  oils  for  the  production  of  lower  boiling 
hydrocarbons  therefrom  wherein  the  oil  to  be  cracke<ji 
is  heated  at  a  cracking  temperature  while  flowing  ijt 
through  heating  tubes,  the  improvement  which  coml- 
prises  admixing  a  finely  divided  absorbent  material 
with  oil  entering  said  heating  tubes  and  maintaining 
the  absorbent  uniformly  dispersed  through  the  oi]l 
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during  the  entire  passage  of  the  mixtures  through  said 
heating  tubes  by  maintaining  a  rate  of  flow  through 
the  heating  tubes  adequate  to  maintain  this  condition. 

The  references  relied  upon  are: 

Jenkins,  2,167,211,  July  25,  1939, 

and  the  application  file  of  this  patent, 

The  file  of  Interference  No.  60,0S7,  Uerthcl  v.  Jenkins, 

The  file  of  Interference  No.  60,089,  Hertliel  v.  Jenkins. 

610  Applicant’s  position  is  stated  generally  as  follows : 

“The  present  application  was  filed  by  Hertliel  for 
the  purpose  of  obtaining  certain  ex  parte  rulings  by 
the  Examiner  and  by  the  Board  of  Appeals  with  re¬ 
spect  to  claims  employing  the  language  recited  in 
claims  1  to  4,  and  particularly  claims  3  and  4 ,  here  on 
appeal.  Claims  employing  different  language,  but  ex¬ 
pressly  drawn  in  a  sincere  attempt  to  define  the  same 
identical  invention  as  that  defined  in  said  claims  3  and 
4,  have  heretofore  been  presented  by  this  applicant  in 
Hertliel  application  Serial  No.  167,716,  filed  Feb.  12, 
1927,  and  in  Hertliel  application  Serial  No.  376,530, 
filed  January  29,  1941.  Herthel  application  Serial  No. 
167,716  and  the  application  for  Jenkins  patent  No. 
2,167,211  were  involved  in  two  concurrent  interfer¬ 
ences,  Interference  No.  60,0S7  and  Interference  No. 
60,089. 

“Claims  intended  to  be  directed  to  the  same  inven¬ 
tion  as  that  defined  in  presently  appealed  claims  3  and 
4  were  identified  in  application  Serial  No.  167,716  as 
claims  14  and  15,  and  in  application  Serial  No.  376,530 
as  claims  1  and  2.  In  the  post  interference  ex  parte 
proceedings  in  these  two  earlier  Herthel  applications 
the  Board  of  Appeals  appears  to  have  taken  the  posi¬ 
tion  that,  irrespective  of  its  own  opinion  in  the  mat¬ 
ter,  it  was  barred  from  allowing  these  claims  in  the 
earlier  Herthel  cases  by  virtue  of  a  single  statement 
appearing  in  a  decision  of  the  Court  of  Customs  and 


275 


of 
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Patent  Appeals  in  Interference  No.  60,089.  On  this 
point  the  ex  parte  decision  of  the  Board  in  Herthel  ap¬ 
plication  Serial  No.  167,716  stated: 

‘It  is  our  opinion  that  in  view  of  the  decision 
the  Court  in  Interference  60,089,  the  appealed  claijms 
should  not  be  allowed  by  officials  of  this  office  ajnd 
the  decision  of  the  examiner  is  therefore  affirmed 
Incidentally,  in  said  Interference  No.  60,089,  both  the 
Board  of  Appeals  and  the  Court  of  Customs  and  Pat¬ 
ent  Appeals  awarded  priority  to  Herthel. 

“An  action  under  Section  4915  R.  S.  praying  for  bi¬ 
te  rnative  allowance  of  claims  14  and  15  in  Serial  No. 
167,716  or  claims  1  and  2  of  Serial  No.  376,530  (Ciyil 
Action  No.  11,369)  was  duly  brought  by  the  assignee 
the  Herthel  applications  and  is  now  awaiting  trial, 
is  desired  to  obtain  a  decision  by  the  Board  of  Appebls 
in  the  present  appeal  at  the  earliest  possible  date  so 
that  if  the  Board  of  Appeals  should  be  of  the  opinion 
that  it  is  barred  even  from  allowing  any  of  the  claims 
here  on  appeal,  by  the  decision  of  the  Court  in  Inter¬ 
ference  No.  60,089,  it  can  at  least  by  adhering  to  its 
611  former  holdings  in  so  far  as  they  clearly  were  not  re¬ 
versed  by  the  Court,  expressly  overrule  that  portion  6f 
the  decision  of  the  Examiner  in  the  present  application 
which  holds  that  the  claims  here  on  appeal  are  not 
supported  by  the  disclosure  of  the  specification  arid 
drawings  of  the  three  successive  co-pending  Herthel 
application  Serial  No.  167,716,  Serial  No.  376,530  and 
Serial  No.  394,491.  The  specifications  and  drawings 
of  each  of  these  three  Herthel  applications  are  iden¬ 
tical.  In  the  event  that  the  Honorable  Board  of 
Appeals  does  not  wholly  reverse  the  decision  of  the 
Examiner  as  to  claims  3  and  4  on  this  appeal,  it  is 
desired  to  amend  the  pleadings  in  said  Civil  Actioki 
No.  11,369  so  as  to  permit  consideration  of  all  three 
Herthel  applications  with  alternatively  worded  sets  of 
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claims  in  a  single  action.  It  is  for  this  reason  that  it  is 
desired  to  obtain  a  decision  by  the  Board  on  the  present 
appeal  at  the  earliest  possible  date.” 

Thus,  applicant  desires  that  we  overrule  the  decision 
of  the  examiner  holding  that  the  claims  on  appeal  are 
not  supported  by  the  disclosure  in  the  Herthel  application. 
As  indicated,  the  disclosures  of  the  several  applications  are 
identical. 

Claims  3  and  4  require  that  the  absorbent  be  uniformly 
dispersed  in  the  oil  but  the  application  description  does 
not  use  such  terminology  nor  does  it  appear  that  the  uni¬ 
formity  of  the  dispersion  is  a  critical  feature. 

It  appears  from  the  brief  that  the  reason  for  filing  the 
present  application  is  that  statements  were  made  in  the 
decision  of  the  Board  of  Appeals  in  the  Herthel  appli¬ 
cation,  Serial  No.  376,530,  which  read  as  follows: 

“In  our  decision  in  application  No.  167,716,  we  as¬ 
sumed  that  the  phrases  ‘intimate  admixture’  and  ‘un¬ 
iform  dispersion’  are  synonymous  *  * 

“Be  that  as  it  may,  we  fail  to  see  that  this  point  is 
material  because  the  counts  which  were  before  the 
Court  in  Interference  No.  60,089  contained  the  phrase 
‘intimate  admixture’,  which  is  the  phrase  which  ap¬ 
pears  in  the  claims  now  on  appeal.  The  phrase  ‘uni¬ 
form  dispersion’  does  not  appear  in  any  claim  involved 
in  this  discussion.” 

612  Whatever  may  have  been  the  opinion  of  the  Board 
of  Appeals  in  the  earlier  cases,  it  is  clear  that  the 
words,  “uniform  dispersion”,  do  not  properly  describe  ap¬ 
plicant’s  invention  in  his  earlier  cases  or  even  in  this  case 
despite  the  fact  that  the  phrase  is  used  in  the  claims  of  the 
instant  case. 

In  any  event,  in  order  to  antedate  Jenkins,  resort  must 
be  had  to  the  proofs  and  records  in  the  interferences  in  the 
face  of  an  award  of  priority  to  Jenkins  in  Interference  No. 
60,0S7  on  three  counts  which  appear  in  the  Jenkins  patent 
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as  claims  23,  24  and  25.  Claim  4  of  the  Jenkins  patent  !is 
also  pertinent. 

No  motion  to  amend  was  filed  in  Interference  No.  60, 
to  use  such  teminology  as  is  used  in  the  claims  on  appe| 
and  we  believe  applicant  is  estopped  at  this  time  to  use  su 
slight  variations  in  terminology  of  the  interference  coud 
in  an  ex  parte  prosecution  of  admittedly  the  same  inventij) 
after  final  adverse  termination  of  the  interference. 

Furthermore,  both  Jenkins  and  Herthel  were  arriving 
the  same  result  and  we  do  not  regard  complete  uniformit 
of  dispersion  as  an  inventive  advance  over  the  prior  inve 
tion  of  Jenkins,  as  indicated  in  the  interference  counts  a 
claim  4  of  the  Jenkins  patent. 

We  have  not  considered  the  affidavit  under  Rule  75  sin| 
applicant  has  had  his  opportunity  to  contest  priority  w: 
Jenkins  in  the  interferences. 

The  observations  of  the  examiner  relative  to  claims  1  a: 

2  are  approved. 

613  Appellant  notes  on  page  23  of  his  brief  that 
issue  counts  of  Interference  No.  60,087  are  unpatei|i 
able  unless  narrowly  construed  to  require  the  maintenai} 
of  uniform  dispersion. 

The  validity  of  the  Jenkins  patent  cannot  be  tested  he 
on  the  mere  argument  that  better  phraseology  should  ha 
been  used  nor  can  priority  over  Jenkins  be  establishe 
ex  parte  by  the  late  choice  of  what  is  said  to  be  prop 
phraseology.  As  indicated,  we  do  not  regard  the  phra$ 
ology  chosen  by  Herthel  as  appropriate. 

The  brief  also  refers  on  page  38  to  the  loose  treating 
by  the  Court  of  Customs  and  Patent  Appeals  in  resp< 
to  the  requirement  as  to  the  maintenance  of  “intimk 
admixture”  in  the  counts  of  Interference  No.  60,089. 
there  was  any  confusion  in  the  decisions  of  the  Court 
Customs  and  Patent  Appeals,  it  might  well  have 
corrected  by  appropriate  action  before  that  court. 
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The  main  fact  remains  that  Herthel  on  the  claims  before 
ns  here  is  not  the  first  and  original  inventor  of  any  substan¬ 
tial  part  of  the  invention  covered  thereby. 

The  decision  of  the  examiner  is  affirmed. 

i  E.  T.  MORGAN,  ) 

Examiner-irb-C  h  ief. ) 

C\  H.  SHAFFER,  )  Board 
Examiner -in-C  Jiicf. )  of 
F.  J.  PORTER,  )  Appeals 
Examiner-ivtrChief . ) 

June  26,  1942 

Messrs.  Pennie,  Davis,  Marvin  &  Edmonds, 

247  Park  Avenue, 

New  York,  N.  Y. 
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Plaintiffs  Exhibit  No.  11. 

DEPOSITIONS. 

IN  THE  UNITED  STATES  PATENT  OFFICE. 

Interference  No.  60,0S7. 

- o - 

Herthel 

vs. 

Darlington 

vs. 

Jenkins. 


Interference  No.  60,0S9. 


Herthel 

vs. 

Jenkins. 

- o - 

1  Depositions  of  witnesses  examined  on  behalf  of  Eugene 
C.  Herthel,  pursuant  to  the  annexed  notices  at  the  offices 
of  Rector,  Hibben,  Davis  &  Macauley,  Room  1901  Me- 
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Cormiek  Building,  Chicago,  Illinois,  on  the  7th  day  of 
October,  1932,  at  10  o’clock  A.  M.,  before  Kate  S.  Holmes, 
a  Notary  Public. 

Present 

Mr.  Dean  S.  Edmonds  and  Mr.  L.  D.  Forward,  on  behalf 
of  Herthel ; 

Mr.  Frederick  F.  Mason  and  Mr.  Frederick  Schafer,  repre 
senting  Mr.  AVallace  R.  Lane,  attorney  for  Jenkins; 
Mr.  M.  B.  Schuster,  representing  Darlington. 
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It  is  agreed  by  all  counsel  present  that  these  deposi¬ 
tions  may  be  taken  on  October  7,  1932,  instead  of  on  Octo¬ 
ber  6,  1932,  as  stated  in  the  notices. 

It  is  also  agreed  by  all  counsel  present  that  the  deposi¬ 
tions  now  to  be  taken  on  behalf  of  Herthel  may  be  taken  but 
once  for  use  in  both  interferences,  No.  60,087  and  No.  60,089, 
the  transcript  of  this  testimony  to  be  entitled  in  both|  of 
these  interferences. 

It  is  also  agreed  that  the  testimony  may  be  taken  steino- 
graphically  by  the  Notary  here  present  and  transcriped 
later. 


ARNOLD  C.  VOBACH,  a  witness  called  on  behalf  of 
Herthel,  having  been  first  duly  sworn  to  testify  the  truth, 
the  whole  truth  and  nothing  by  the  truth,  testified  as  fol¬ 
lows: 

Direct  Examination  by  Mr.  Edmonds : 

Ql.  Will  you  state  your  name,  age,  residence  and  occu¬ 
pation?  A.  Arnold  C.  Vobach;  age,  32;  residence,  Whit¬ 
ing,  Indiana;  occupation,  development  engineer. 

Q2.  In  the  employ  of  what  company?  A.  Sinclair  Re¬ 
fining  Company. 

Q3.  At  what  plant  of  that  company?  A.  The  East  Chi¬ 
cago  refinery. 

Q4.  How  long  have  you  been  in  the  employ  of  the  fc>m- 
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clair  Refining  Company?  A.  Since  February  20,  1922. 
It  is  either  twenty  or  twenty-two,  but  I  think  twenty. 

Q5.  And  continuously  since  that  time  at  the  East  Chi¬ 
cago  plant  of  the  Sinclair  Company?  A.  Not  continu¬ 
ously,  I  have  been  away  for  periods  up  to, — well  I  think 
the  longest  time  I  was  ever  away  was  something  like  six 
months  at  the  Wellsville  plant,  for  a  short  time. 
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Q6.  That  is,  the  Wellsville  plant  of  the  Sinclair  Com¬ 
pany?  A.  Yes,  sir. 

Q7.  Were  you  employed  at  the  East  Chicago  plant  of 
the  Sinclair  Company  through  the  first  half  of  the  year 
1924?  A.  Yes,  sir. 

Q8.  What,  if  anything,  did  you  have  to  do  with  an  oil 
cracking  apparatus  installed  at  that  plant  in  which  fuller’s 
earth  was  circulated  with  oil  in  the  course  of  the  oil  crack¬ 
ing  operation?  A.  To  the  best  of  my  knowledge,  as  I  re¬ 
member  it,  I  was  at  that  time  assistant  to  Mr.  Pelzer,  who 
was  in  charge  of  our  development  work  at  East  Chicago, 
partly  engaged  in  the  collecting  of  data  on  various  opera¬ 
tions  we  had,  and  to  some  extent  as  a  supervisor  of  test 
operations  under  Mr.  Pelzer,  and  largely  more  in  the  nature 
of  an  office  employee  drawing  up  the  results  of  test  work. 
That  is  as  I  recollect  my  position  at  that  time. 

Q9.  Do  you  recall  such  an  apparatus  as  the  one  to  which 
I  referred?  A.  Yes,  sir. 

Q10.  State  more  specifically  what,  if  any,  connection 
you  had  with  that?  A.  The  setting  up  of  the  installation 
I  do  not  remember  having  had  any  connection  with.  The 
actual  operation  of  the  unit,  not  as  operator,  but  as  super¬ 
visor,  I  had  a  little  contact  with,  and  the  final  accumulation 
of  the  test  runs  was,  to  my  knowledge,  the  major  part  of 
my  connection  with  this  job.  I  had  other  work  at  the  same 
time  that  I  followed. 

i  Qll.  And  did  you  collect  related  results  of  certain  opera¬ 
tions  of  the  apparatus?  A.  Yes,  sir. 
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Q12.  Will  you  state  what  the  sheets  that  I  now  hand  you 
are?  A.  This  sheet  is  a  summary  sheet  of  the  operations 
on  this  unit,  and  the  drawing  up  of  the  different  figures  here 
is  in  my  handwriting.  That  is  what  information  we  collect¬ 
ed  or  the, — well,  I  don’t  know  just  how  you  would  call  th^t, 
the  setting  up  of  the  test  sheet,  call  it  that. 
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Q13.  You  pointed  to  the  entries  in  the  first  column  at  the 
left  on  this  sheet?  A.  Yes,  sir. 

Q14.  Are  those  entries  in  your  handwriting?  A.  These 
entries  are  in  my  handwriting  entirely. 

Q15.  Were  you  the  one  who  selected  those  particular 
entries  and  to  that  extent  laid  out  the  form  of  this  she^t? 


A.  I  would  say  it  was  either  that  way,  or  that  I  made 
this  sheet  and  it  was  approved,  that  it  was  satisfactory. 
Q16.  What  else  on  the  sheet  was  put  there  by  you? 


hp 


A. 


This  information  to  this  point  I  believe  is  all  in  my  haijd- 
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writing,  with  possibly  some  exceptions  of  figures  such! as 
that,  and  that,  and  possibly  that  (indicating). 

Mr.  Edmonds:  The  witness  points  to  the  fi^st 
ten  columns  at  the  left  of  the  sheet  in  connection 
with  the  foregoing  answer. 

Q17.  Will  you  state  more  specifically  just  what  parts 
this  are  yours  and  what  parts  are  not?  A.  The  infornlia- 
tion  through  run  No.  9,  and  the  written  matter  between  runs 

9  and  10,  is  in  my  handwriting  with  the  exception  of  items 
covering  distillate  per  half  hour  for  runs  5,  6  and  7, 
and  item  of  per  cent,  off  for  runs  7  and  8,  and  item  of 
average  still  temperature  for  runs  4  and  5.  Item  of  aver¬ 
age  head  temperature  for  run  5,  and  item  of  average  pres¬ 
sure  for  runs  4,  5  and  7  are  not  in  my  handwriting. 

Q18.  What  about  the  entries  in  the  columns  headed  from 

10  to  16,  were  any  made  by  you?  A.  Columns  from  10  to 
16  are  in  my  handwriting,  and  items  under  heading,  Re¬ 
agent,  for  runs  10,  11, 12  and  13.  And  items  under  coluknn 
of  gas,  and  gas  per  half  hour ;  also  under  item,  Reason  (|)ff, 
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for  runs  10  to  16,  inclusive,  the  writing  is  in  my  handwrit¬ 
ing.  And  the  specific  items  listed  as  to  oil  and  samples  are 

635 

in  my  handwriting.  Also  under  run  16  items,  Hours  Over 
to  Off,  Gravity,  Reagent,  Amount,  and  all  subsequent  items 
b&ow  this  are  in  my  handwriting.  That,  I  believe,  covers 
the  items  that  I  filled  in  on  the  sheet. 

Q19.  When  were  these  entries  made  on  the  sheet  by  you? 
A.  These  entries  were  made,  I  would  say,  during  and  after 
completion  of  the  16  runs  that  I  recorded  here. 

Q20.  How  long  after  run  16  was  the  sheet  completed?  A. 
I  would  say,  without  any  further  knowledge  of  it,  that  it 
was  completed  within  two  weeks  to  a  month  after  that  cer¬ 
tain  run  had  been  finished;  in  fact,  I  would  say  it  had 
probably  been  finished  before  that.  The  indications  are  that 
this  first  set  of  runs  was  entered  practically  as  soon  as 
made  and  that  this — 

1  Q21.  By  first  set,  you  mean  from  1  to  9?  A.  Yes,  1  to  9; 
and  that  from  10  to  16,  some  of  the  data  was  put  in  possibly 
immediately,  and  what  we  considered  less  important  data 
was  entered  at  a  later  date  after  it  had  been  averaged  up. 
We  had  entered  probably  the  item  such  as  Per  Cent,  of 
Yield,  and  Gravity  and  averaged  up  our  temperatures  and, 
— well,  I  won’t  say  temperatures  as  being  the  least  import¬ 
ant  at  that  time,  and  put  those  in  separately  afterwards. 

1  Q22.  Do  you  know  who  made  the  entries  that  appear 
on  the  sheet  that  were  not  made  by  you?  A.  I  do  not. 
I  don’t  think  I  could  identify  that  handwriting. 

Q23.  Can  you  name  some  of  your  associates  in  the  Sin¬ 
clair  Company  as  of  that  date  who  may  have  been  the 
ones  who  made  these  other  entries?  A.  I  believe  one  man 
was  named  Jester,  I  think  he  was  connected  with  this  work: 
and  another  man  was  named  Kaasa,  and  a  third  man  was 
called  Putnam;  and  a  fourth  man  was  called  Durgy,  and 
other  than  that  I  don ’t  have  any  recollection  of  who  was  con- 
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nected  with  this  work.  In  fact,  I  would  not  sav  that  I  could 
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definitely  say  that  these  men  were  connected  with  the  work, 
but  I  remember  they  were  with  us  at  that  time  and  I  believe 
working  on  it. 

Mr.  Mason :  The  question  and  answer  are  ob¬ 
jected  to  as  being  merely  a  guess  on  the  part  of  tljie 
witness. 

Mr.  Edmonds:  I  offer  in  evidence  the  sheet  about 
which  the  witness  has  been  testifying,  the  same  to  be 
marked  Herthel  Exhibit  1. 

Mr.  Mason :  The  exhibit  is  objected  to  as  not  beiijg 
properly  proved  or  identified. 

(Said  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  1.) 

Q24.  What  did  you  do  with  this  sheet,  Exhibit  1,  after  you 
had  completed  your  work  on  it?  A.  It  was  submitted  for 
consideration  and  returned  and  filed  awav  with  the  informa- 
lion  covering  the  actual  run,  that  is,  with  the  data  sheets 
that  we  secured  on  those  runs. 

Q25.  Who  did  you  give  it  to  after  you  were  through  wii;h 
it?  A.  I  don’t  know,  sir. 

Q26.  Do  you  know  where  it  has  been  since  the  summer  of 
1924?  A.  It  has  been  filed  away  in  our  departmental  rec¬ 


ord  room  out  at  the  East  Chicago  refinery  with  the  informa¬ 
tion  on  the  individual  runs. 

Mr.  Mason :  The  answer  is  objected  to  because  the 
witness  has  already  stated  that  he  did  not  know  i;o 
whom  he  gave  this  sheet,  therefore,  he  must  have  lost 
contact  with  the  same. 

Q27.  Was  it  you  who  got  this  sheet  out  for  use  in  this  pro¬ 
ceeding?  A.  No,  sir. 

Q28.  Now,  please  state  from  what  cource  you  got 
the  figures  which  you  recorded  on  this  sheet,  Herthel 
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Exhibit  1  ?  A.  Those  were  secured  from  the  running  cards, 
as  we  call  them,  which  the  operators  on  the  unit  used  for 


recording  the  hourly  and  half  hourly  data. 
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Q29.  Please  look  at  the  file  of  papers  that  I  now  hand  you 
and  state  whether  or  not  those  are  the  documents  to  which 
you  refer  as  the  running  cards?  A.  Yes,  those  are  the  sheets 
and  records  of  the  original  runs  which  have  been  summariz¬ 
ed  in  the  composite  sheet  just  referred  to. 

Q30.  Was  it  you  who  got  out  these  running  cards  for  use 
in  this  proceeding?  A.  No,  sir. 

Q31.  I  wish  you  would  run  through  those  cards  that  you 
now  have  and  state  what,  if  anything,  appears  on  them  that 
^vas  put  there  by  you?  A.  On  run  No.  1, 1  believe  the  mark¬ 
ing  at  the  upper  left  hand  corner  designating  it  as  run  1,  is 
in  my  handwriting.  On  run  No.  2,  the  same  identification 
\vas  made  by  me.  On  run  No.  3 1  have  no  identification  what¬ 
ever.  On  run  No.  4  in  the  upper  right  hand  corner  the  item, 
run  4,  is  in  my  handwriting.  On  run  5,  in  the  upper  left 
hand  corner  the  item,  run  5,  is  in  my  handwriting.  On  run  6 
the  item  in  the  upper  left  hand  corner,  run  6,  is  in  my  hand¬ 
writing.  On  run  7  the  item,  No.  7,  in  the  upper  left  hand 
corner  is  in  my  handwriting;  on  run  8  the  item,  No.  8,  in  the 
upper  left  hand  corner  is  in  my  handwriting.  On  run  9  the 
item  is  in  my  handwriting.  On  run  10  the  item  10,  is  in  my 
handwriting.  On  run  11  the  item,  run  11,  at  the  upper  left 
hand  top  corner  of  the  sheet  is  in  my  handwriting.  Also  on 
run  11  the  items,  composite  distillate  46.7,  charge  32.2,  B  tar 
30.3,  and  composite  tar  30.5,  are  in  mv  handwriting.  On 
run  12  the  item  at  the  left  side  of  the  sheet,  run  12,  is  in  my 
handwriting;  also  the  information  below  this  run  11,  charge 
32.2,  B  tar  30.3,  distillate  46.7,  composite  tar  30.5  which  has 
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been  crossed  off,  is  in  my  handwriting.  On  the  second  page 
of  this  run  in  the  lower  left  hand  corner  is  an  item,  run  12,  in 
my  handwriting.  Run  13  has  in  my  handwriting  the  item  13 
at  the  top  of  the  page.  Run  15  has  no  information  in  my 
handwriting.  Run  16  has  at  the  upper  left  hand  corner  of 
the  page  the  item,  run  16,  in  my  handwriting. 

On  the  sheet  covering  coke  weights,  entitled  “Data  on 
Coke  Weight  Fine  Earth  Still  Coils”  has  in  my  handwriting 
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the  average  figures,  has  at  the  right  side  of  the  sheet  the 
items  “Average  .4980”  and  in  the  right  side  of  the  sheet 
the  item,  “Average  .4388”. 

Q32.  When  did  you  put  these  several  entries  you  hav^3 
mentioned  on  these  several  sheets?  A.  Those  were  put  o:i 
at  the  time  this  information  was  collected  on  the  composite 
sheet. 

Q33.  By  composite  sheet,  you  refer  to  the  one  marked 
Ilerthel  Exhibit  1?  A.  I  refer  to  this  one  marked  Herthel 
Exhibit  1. 

Mr.  Edmonds:  This  collection  of  run  sheets  about 
which  the  witness  has  testified  is  offered  in  evidences 
the  several  sheets  being  offered  collectively,  as  it  will 
probably  be  necessary  to  identify  them  by  their  run 
numbers,  and  it  is  asked  that  they  be  marked  collec¬ 
tively,  Herthel  Exhibit  2. 

Mr.  Mason :  These  exhibits  are  objected  to  as  net 
being  properly  proved. 

(The  documents  so  offered  in  evidence  were  mark¬ 
ed  Herthel  Exhibit  2.) 

Q34.  Can  you  state  specifically  who  made  the  entries  on 

these  sheets  other  than  the  ones  which  you  sav  were  made 

*  — 

by  you  ?  A.  No,  sir. 

Q35.  It  may  have  been  one  or  more  of  several  men?  A. 
Yes,  sir. 
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Q36.  Would  the  several  men  include  any  of  these  whose 
names  you  gave  in  an  answer  a  few  questions  back?  A. 
Yes. 

Mr.  Mason :  Question  and  answer  are  objected  to 
as  the  witness  has  already  said  he  did  not  know. 

Q37.  Are  all  of  those  men  whose  names  you  gave  still  in 
the  employ  of  the  Sinclair  Refining  Company?  A.  No,  sir. 

Q38.  Do  you  know  of  any  respect  in  which  there  has  been 
anv  change  in  anv  one  of  these  sheets  marked  collectively 
as  Herthel  Exhibit  2,  or  any  addition  to  any  one  of  them, 
since  the  summer  of  1924?  A.  No,  sir. 
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Q39.  Did  you  see  and  witness  the  operation  of  the  ap¬ 
paratus  whose  operation  is  recorded  on  these  sheets  form¬ 
ing  Herthel  Exhibit  2?  A.  Yes,  sir. 

Q40.  I  wish  you  would  describe  it,  not  in  great  detail,  but 
in  some  detail?  A.  It  was  a  set-up  consisting  of  a  vertical 
pipe  for  an  oil  supply  tank  with  a  circulation  from  this  tank 
through  the  oil  heater  and  back  to  the  tank  with  release  of 
vapors  from  the  top  of  this  bulk  supply  tank  and  with  feed 
to  the  tank  of  fresh  feed  as  required.  The  removal  of  tar 
was  also  effected  by  withdrawing  tar  from  time  to  time,  I 
believe  from  the  bottom  or  side  of  this  bulk  supply  tank. 
The  circulation  from  the  tank  to  the  heater  was  by  means  of 
a  plunger  type  pump,  after  we  had  tried  using  a  centrifugal 
pump,  and  had  so  much  difficulty  with  it  that  it  was  aban¬ 
doned  in  favor  of  this  plunger  pump.  I  might  also  add  that 
the  heater  had  a  Dutch  oven  setting  and  I  believe  it  was  gas 
fired. 

Q41.  Did  you  witness  this  apparatus  in  operation?  A. 
Yes,  sir. 
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Q42.  When  any  of  the  runs  recorded  on  Herthel  Exhibit 
2  were  made?  A.  To  the  best  of  my  knowledge,  yes,  sir. 

1  Q43.  And  when  was  that?  A.  When  were  these  runs 
made? 

Q44.  Yes.  A.  At  the  times  that  the  data  list  was  to  have 
been  made. 

Q45.  Are  you  relying  entirely  in  fixing  the  time  upon  the 
data  that  you  see  recorded  on  Herthel  Exhibit  2,  or  do  you 
have  an  independent  recollection  of  it?  A.  I  have  a  recol¬ 
lection  of  the  time  at  which  this  work  was  carried  out,  by 
correlating  it  with  other  work  which  was  carried  out  at  the 
same  time  and  with  which  I  had  possibly  a  more  intimate 
knowledge  than  with  this  operation. 

Q46.  Will  you  look  at  the  sketch  which  I  now  hand  you 
and  state  whether  or  not  that  sketch,  in  so  far  as  it  goes, 
represents  the  apparatus  to  which  you  referred  as  the  one 
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in  which  the  runs  recorded  on  Exhibit  2  were  made?  A. 
That  sketch  represents  the  set-up  as  I  remember  it  having 
been,  that  the  operation  was  similar  to  this  with  the  pump 
discharging  through  the  bottom  of  the  heater  and  back  to 
the  tower  and  with  the  fresh  feed  for  the  tower  and  with  the 
pump  taking  suction  on  the  side  of  the  tower. 

Q47.  Where  was  it  that  you  saw’  that  apparatus?  A. 
This  apparatus  I  sawr  in  operation  at  the  East  Chicago 
plant. 

Mr.  Edmonds:  The  sketch  about  wdrich  the  wit¬ 
ness  has  just  testified  is  marked  for  identification, 
Herthel  Exhibit  3.  That  is  all.  Direct  examination 
closed. 
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Cross  Examination  bv  Mr.  Mason : 

•» 

XQ48.  Mr.  Vobacli,  I  notice  on  this  sheet,  Herthel  Ex¬ 
hibit  1,  in  the  upper  right  hand  corner  the  name  “March” 
as  being  stricken  out;  I  assume  that  means  that  this  report 
was  not  made  in  March?  A.  Yes,  sir. 

XQ49.  That  date  is  incorrect?  A.  That  March  should 
have  been  stricken  out.  I  think  I  can  explain  that. 

XQ50.  In  other  words,  you  mean  this  report  w’as  not  madj? 
during  the  month  of  March?  A.  No,  sir. 

XQ51.  And  I  notice  in  the  second  horizontal  line  unde  r 
the  heading  “Date  fired”  that  the  last  date  given  in  the  last 
column  to  the  right  hand  is  June  15, 1924.  I  take  it  that  is 
supposed  to  be  the  date  the  still  was  fired,  is  it?  A.  Yes,  sir. 

XQ52.  And  that  still  not  having  been  fired  till  June  15, 
1924,  this  sheet  couldn’t  have  been  made  up  till  after  thajfc 
date  could  it?  A.  The  sheet  was  not  completed  until  afte 
that  date.  The  original  data  on  that  sheet  was  started  afte 
the  first  run  had  been  made,  and  the  designation  March 
1924,  was  with  the  presumption  that  the  information  woul 
then  be  finished  during  the  month  of  March.  Now,  after  tb 
runs  extended  out  over  a  longer  period,  that  item  March  wa 
crossed  out  and  the  various  runs  were  listed  on  that  as  thejr 
were  turned  in. 
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XQ53.  So  that  it  couldn’t  have  been  completed  until  after 
June  15, 1924?  A.  No,  sir. 

XQ54.  I  notice  under  the  horizontal  column  entitled 
“Reagent”  a  great  many  of  them  state  “None”;  I  presume 
that  means  that  a  great  many  of  these  runs  had  no  earth  or 
lime  or  any  other  reagent?  A.  Yes,  sir. 

XQ55.  I  notice  in  a  very  few  of  the  entries  under  “Re¬ 
agent”  it  says  “fine  earth”.  That  was  just  ordinary  earth, 
was  it,  taken  up  from  the  ground?  A.  I  am  unable  to  say 
what  kind  of  earth  that  was,  I  don’t  know,  sir. 
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I  XQ56.  Is  your  knowledge  regarding  fine  earth  based  en¬ 
tirely  on  such  run  sheets  or  other  reports  as  might  have 
been  turned  over  to  you?  A.  It  was  at  that  time. 

XQ57.  And  a  good  many  of  the  entries  on  this  sheet,  Her- 
1  thel  Exhibit  1,  were  made  by  someone  else,  is  that  correct  ? 
In  other  words,  there  is  quite  a  substantial  amount  of  it  that 
you  did  not  put  in  this  report?  A.  I  would  say  possibly 
twenty  or  twenty-five  per  cent,  were  not  put  in  by  me,  or 
more. 

XQ58.  And  you  don’t  know  who  put  those  in?  A.  No, 
sir. 

XQ5.9.  You  had  no  connection  with  the  actual  operation 
of  those  stills  did  you?  A.  No,  sir. 

XQ60.  And  you  do  not  remember  who  you  turned  this 
report  over  to  when  you  got  through  with  it?  A.  No,  sir. 

XQ61.  I  hand  you  a  group  of  papers,  Herthel  Exhibit  2, 
and  ask  you  to  look  through  this  group  of  papers  and  tell 
me  where  you  find  therein  the  authority  for  marking  “fine 
earth”  in  run  No.  3  on  the  sheet  Herthel  Exhibit  1?  A.  On 
the  sheet  entitled  “Remarks”,  which  is  the  second  sheet,  is 
the  statement  near  the  bottom  “Oil  in  feed  barrel  has  earth 
in  it.” 

XQ62.  And  this  is  the  sheet  from  which  you  got  the  in¬ 
formation  under  which  you  marked  “fine  earth”  in  the  col¬ 
umn  entitled  run  No.  3?  A.  Not  necessarily,  no,  sir.  I  would 
say  that  possibly  during  the  making  up  of  these  sheets  the 
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information  was  given  verbally  with  regard  to  the  runij; 
which  had  earth  in  and  which  did  not  have  earth  in,  and  j 
would  not  positively  state  that  the  notation  as  regards 
^  earth  would  be  on  the  running  sheets. 

XQ63.  Is  this  one  you  have  just  spoken  of  a  run  sheet  ? 
A.  Yes,  sir. 

XQ64.  What  do  you  go  by  on  this  sheet  to  show  that 
it  is  run  No.  3?  A.  From  review  of  the  data  on  runs  1,  2 
and  4.  There  is  no  designation  on  this  particular  run 
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or  on  the  particular  sheet  as  to  this  run  that  shows  it  to  bo 
run  No.  3. 

XQ65.  Looking  at  the  sheet  concerning  which  we  have 
been  talking,  which  I  believe  you  have  picked  out  to  be  run 
No.  3,  how  can  you  tell  on  that  run  sheet  what  date  that  run 
was  made?  A.  By  the  date  which  is  set  down  in  the  uppe  r 
right  hand  corner  of  the  sheet. 

XQ66.  Will  you  please  hand  me  the  sheet  you  are  refer¬ 
ring  to  now?  A.  There  is  the  sheet  for  run  1 — 

XQ67.  I  am  asking  Mr.  Vobaeh,  for  the  sheet  for  run  No. 


(The  sheet  was  handed  counsel.) 

Mr.  Mason :  The  sheet  just  handed  me  by  the  wit¬ 
ness  is  identified  near  the  upper  left  hand  corner  by 
the  printed  word  ‘ ‘Subject”  followed  by  pencil  nota 
tion  “fine  earth  still — run  #4”,  the  numeral  4  bein$ 
cancelled  out  in  pencil. 

XQ68.  What  date,  Mr.  Vobaeh,  is  at  the  top  of  the  sheet 
A.  March  10,  1924. 

XQ69.  And  what  date  is  given  on  Herthel  Exhibit  1  as 
the  date  of  run  No.  3?  A.  March  8, 1924. 

XQ70.  Then  these  dates  do  not  correspond,  do  they?  A. 
No,  sir. 

XQ71.  That  to  your  mind  very  clearly  shows  that  Exhibit 
No.  1  does  not  correctly  follow  the  data  on  the  run  sheei, 
does  it  not?  A.  In  this  particular  instance  it  does  not. 

XQ72.  And  I  believe  you  just  stated  that  some  of  the  ii- 
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formation  regarding  whether  earth  was  used  in  some  of 
these  runs,  was  given  to  you  orally?  A.  Yes,  sir. 

XQ73.  I  hand  you,  Mr.  Vobach,  a  sheet  marked  run 
No.  7,  which  is  part  of  Herthel  Exhibit  2,  and  ask  you 
where  you  find  in  that  sheet  of  run  No.  7  any  reference 
to  fine  earth  being  used?  A.  On  page  2  of  that  run 
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under  the  heading  “Feed”  is  an  item  covering  the  gauge  on 
the  feed  drum  which  show’s  at  12:30  a  reading  item  “7  plus 
earth”  which  I  understand  to  mean  that  at  that  time  the 
feed  gauge  drum  reading  wTas  7  inches  and  that  earth  was  in 
that  feed  stock. 

XQ74.  So  far  as  you  know  this  entry  might  mean  nothing 
more  than  that  indicated  the  mud  that  might  be  in  there 
from  the  end  of  the  preceding  run?  A.  That  is  possible. 

XQ75.  I  hand  you  the  drawing  marked  for  identification 
Herthel  Exhibit  3  and  ask  you  w’hat  that  is?  A.  That  is  a 
representation  of  the  set-up  or  the  equipment  as  it  was  sup¬ 
posed  to  have  been  made. 

XQ76.  What  do  you  mean  by  set-up?  A.  The  still  equip¬ 
ment. 

XQ77.  Did  you  have  anything  to  do  w’ith  the  operation  of 
that  still?  A.  No,  sir. 

XQ78.  I  notice  near  the  low’er  right  hand  corner  of  the 
sketch  after  the  designation  “Cont.  tar”  there  appears  to 
have  been  some  erasure  made,  is  that  correct?  A.  Yes,  sir. 

XQ79.  Do  you  know  anything  about  those  erasures?  A. 
No,  sir. 

XQ80.  Can  you  tell  what  that  pencil  lettering  under  there 
was,  from  looking  at  it?  A.  I  would  say  that  that  had  orig¬ 
inally  been  intended  to  be  “Tar  draw-off”  and  that  in  ink¬ 
ing  it  the  nomenclature  was  changed  to  “Continuous  tar”. 

XQ81.  Do  you  know’  anything  about  the  change  you  just 
referred  to?  A.  No,  sir. 

XQ82.  And  you  had  nothing  to  do  with  the  operation  of 
this  still?  A.  No,  sir. 
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XQ83.  Did  you  have  anything  to  do  with  the  making  of 
this  drawing?  A.  No,  sir. 
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XQ84.  So,  as  a  matter  of  fact,  you  don’t  know  ver^ 
much  about  it,  is  that  correct?  A.  That  is  substantially 
correct. 

XQ85.  Referring  to  the  vertical  column  under  run  No. 
8  of  Herthel  Exhibit  1,  is  that  in  your  handwriting?  A. 
Yes,  sir. 

XQ86.  Three  per  cent.?  A.  Yes,  sir. 

XQ87.  Opposite  the  heading  in  the  left  hand  column 
of  “Amounts”?  A.  Yes,  sir. 

XQ88.  Where  did  you  get  your  basis  for  that  entry?  A|. 
I  find  no  reference  on  original  running  sheet  for  run  No.  8 
indicating  that  earth  was  or  was  not  used. 

XQS9.  Mr.  Vobach,  you  mentioned  as  possible  other 
names  in  connection  with  some  of  these  records,  a  man  by 
the  name  of  Jester;  is  he  still  with  the  Sinclair  Company? 
A.  No,  sir. 

XQ90.  Do  you  know  where  he  is  ?  A.  I  do  not. 

XQ91.  And  Mr.  Kaasa?  A.  He  is  still  with  the  com¬ 
pany. 

XQ92.  He  is  still  with  the  company?  A.  Yes,  sir. 

XQ93.  And  Mr.  Putnam?  A.  Mr.  Putnam  is  not  witli 
the  company,  as  I  remember  he  left  us  shortly  after  this 
period.  He  hasn’t  been  with  us  for  years. 

XQ94.  Do  you  know  where  he  is  ?  A.  I  do  not. 

XQ95.  Mr.  Durgy?  A.  He  is  not  with  us. 

XQ96.  Do  you  know  where  he  is?  A.  I  don’t  know 
where  he  is. 

XQ97.  Were  there  any  other  men  besides  those  that  we 
have  just  named  that  might  have  been  connected  with  this? 
A.  There  may  have  been  other  men,  but  I  have  no  recollec¬ 
tion  of  who  they  might  have  been. 

XQ98.  You  are  referring,  I  presume  now,  to  men  that 
could  have  had  anything  to  do  with  making  these  records  ? 
A.  Yes. 
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Mr.  Mason :  That  is  all. 
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Mr.  Edmunds:  Mr.  Schuster,  do  you  wish  to 
cross  examine? 

Mr.  Schuster:  No. 

Mr.  Edmonds :  No  cross  examination  in  behalf  of 
Darlington. 

Re-direct  Examination  by  Mr.  Edmonds : 

RDQ.99.  Mr.  Vobach,  have  you  any  way  of  accounting 
for  the  difference  in  the  entry  of  the  dates  in  the  runs  you 
have  referred  to  as  run  No.  3  on  Exhibits  1  and  2?  A.  I 
might  give  one  possible  explanation,  and  that  would  be 
that  the  operators  had  their  drawings  on  the  sheet  with¬ 
out  dating  it  until  possibly  the  end  of  the  run,  and  they 
might  have  put  the  later  date  on  the  initial  sheet  after 
the  run  was  over,  and  when  the  run  was  turned  in,  and 
that  original  date  is  in  error  in  that  respect.  I  wouldn’t 
say  that  is  the  explanation  of  it,  that  is  just  a  possible 
explanation. 

RDQ100.  Do  you  know  of  any  other  data  at  present  in 
existence  whereon  there  is  any  further  record  of  these 
several  runs  recorded  in  Herthel  Exhibit  2,  as  for  instance, 
any  records  made  at  the  time  by  the  operators  in  charge 
of  the  run,  representing  temporary  records  from  which 
records  Herthel  Exhibit  2  were  made  ?  A.  No,  sir. 

RDQ101.  So  far  as  you  know  there  is  no  such  record  in 
existence?  A.  Will  you  state  that  question  again,  please? 

RDQ102.  I  want  to  know  if  you  know  now  of  any  fur¬ 
ther  records  of  these  runs  recorded  on  Herthel  Exhibit  2, 
such,  for  instance,  as  records  made  at  the  time  by  the 
operators  and  subsequently  used  in  making  up  these  sheets 
which  form  Herthel  Exhibit  2?  A.  No,  sir. 

Mr.  Edmonds :  That  is  all.  Deposition  closed. 
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EUGENE  0.  HERTIIEL,  having  been  first  duly  sworr 
to  testify  the  truth,  the  whole  truth  and  nothing  but  thb 
truth,  testified  as  follows : 

Direct  Examination  by  Mr.  Edmonds : 

Ql.  Please  state  your  name,  age,  residence  and  occupal 
tion?  A.  My  name  is  Eugene  C.  Herthel;  age,  38;  rest 
deuce,  Flossmoor,  Illinois;  occupation,  Assistant  to  Vicq 
President  of  Sinclair  Refining  Company  in  charge  of  D<j 
velopment  Department. 

Q2.  Will  you  state  when  it  was  that  you  entered  the  en} 
ploy  of  the  Sinclair  Refining  Company,  in  what  capacity  , 
and  in  what  capacities  you  have  served  the  company  since 
then,  stating  in  connection  with  each  item  at  what  refinery 
you  were  employed?  A.  I  was  first  employed  by  the  Sin¬ 
clair  Refining  Company  in  the  early  spring  of  1917.  I  was 
employed  as  chemist  at  the  East  Chicago  refinery  for  the 
primary  purpose  of  aiding  the  development  of  the  Isom 
cracking  process.  In  1918  I  became  assistant  superintend¬ 
ent  of  East  Chicago  refinery  and  in  1919  at  the  end  of  the 
year  shortly  after  the  starting  up  of  the  commercial  Isom 
stills  at  East  Chicago,  I  became  superintendent  of  the 
process  still  department.  Shortly  thereafter,  I  believe  it 
was  in  1920,  1  became  assistant  general  manager  of  re¬ 
fineries,  and  about  1922  -when  they  moved  the  refinery 
offices  from  Chicago  to  New  York,  I  again  went  into  de¬ 
velopment  work  and  assumed  the  title  of  Assistant  to  Vice- 
President  in  charge  of  Development  Department,  which 
I  have  held  to  date.  My  headquarters  have  been  in  the 
Chicago  office  even  after  the  main  offices  moved  to  New 
York,  and  at  the  East  Chicago  refinery  which  was  desig¬ 
nated  as  the  head  of  the  development  department,  due  to 
available  equipment  at  that  refinery.  My  office  has  been 
there  for  the  last  several  years. 
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Q3.  Please  state  whether  or  not  the  Sinclair  Refining 


294 


Company  was  making  use  of  fuller’s  earth  in  connection 
with  the  refining  of  petroleum  in  about  the  winter  of  1923 
and  1924,  and  if  so,  state  how  it  was  used? 

Mr.  Mason:  The  question  is  objected  to  as  lead¬ 
ing. 

A.  Fuller’s  earth  was  in  common  use  in  refinery  prac¬ 
tice  in  a  number  of  applications — 

Mr.  Mason:  Will  you  read  the  question? 

(The  last  qustion  was  read.) 

Mr.  Edmonds:  In  view  of  the  answer  so  far,  I 
will  ask  you  to  limit  your  further  answer  to  use  of 
fuller’s  earth  in  cracking  processes. 

A.  Sinclair  Refining  Company  was  commercially  using 
Fuller’s  earth  of  16  to  30  mesh  and  coarser,  as  a  filtering 
bed  in  a  circulatory  cracking  system  in  the  fall  of  1923. 

Q4.  Can  you  identify  the  particular  apparatus  to  which 
you  refer  as  having  been  used  by  the  Sinclair  company  in 
the  fall  of  1923?  A.  The  apparatus  I  have  in  mind  in  my 
previous  answer  is  No.  100  still  of  the  Isom  still  battery 
at  East  Chicago. 

Q5.  Let  me  ask  you  if  Patent  No.  1,634,666,  of  which  I 
hand  you  a  copy,  includes  illustration  and  description  of 
the  still  to  which  you  refer?  A.  It  substantially  does. 

Q6.  And  stills  of  that  general  type,  with  a  bed  of  ful¬ 
ler’s  earth  in  the  bulk  supply  tank,  vrere  in  use  in  the 
winter  of  1923  and  1924?  A.  This  still  was. 

Q7.  And  how  familiar  were  you  with  the  use?  A.  En¬ 
tirely  familiar  with  the  use. 

Q8.  Will  you  state  whether  or  not  you  conceived  of 
any  improved  procedure  in  connection  with  the  use  of 
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fuller’s  earth  in  a  cracking  process,  in  that  general  period 
of  time,  and  if  so,  state  what  it  was  that  your  conception 
included? 

Mr.  Mason:  The  question  is  objected  to  as  lead¬ 
ing. 
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A.  The  development  leading  up  to  the  commercial  ap¬ 
plication  of  the  use  of  fuller’s  earth  as  a  filter  medium 
had  been  going  on  for  some  time  and  with  a  successful 
commercial  application  on  the  above  mentioned  No.  10(|> 
still.  It  was  the  charge  of  my  department  to  study  the 
application  of  other  materials,  and  in  connection  with  the: 
over-all  study  I  conceived  the  idea  of  the  use  of  fine  eartlji 
for  obtaining  substantially  the  same  ends  that  are  ob¬ 
tained  with  the  commercial  operation  referred  to,  and 
avoiding  some  of  the  difficulties  encountered  in  the  com¬ 
mercial  operation.  This  occurred  in  December  of  1923. 
I  charged  one  of  my  assistants  by  letters, — I  believe  at 
that  time  I  was  still  located  in  the  Chicago  office,  my  as¬ 
sistant  located  at  East  Chicago  refinery, — in  January  of 
1924,  with  making  some  tests  to  demonstrate  the  value  of 
this  idea. 

Q9.  What  is  the  paper  that  I  now  hand  you?  A.  This 
is  the  original  copy  of  the  letter  sent  by  me  charging  Mr. 
H.  L.  Pelzer,  of  the  East  Chicago  refinery,  to  make  demon¬ 
stration  of  the  value  of  the  idea  expressed  in  the  letter 
involving  the  use  of  fine  earth  for  improvement  in  opera¬ 
tion  of  cracking. 

Q10.  When  you  say,  fine  earth,  state  just  what  you 
mean?  A.  By  fine  earth  I  mean  fuller’s  earth;  fine  mesh 
of  fuller’s  earth. 

Qll.  No  question  in  your  mind  about  that  being  your 
signature  on  that  letter?  A.  No,  sir. 

Q12.  Where  has  the  letter  been  since  about  the  dat$ 
borne  by  it?  A.  It  has  been  in  the  files  of  the  development 
department  at  East  Chicago. 
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Q13.  Are  those  files  that  are  under  your  direction  and 
supervision  and  control?  A.  They  are. 

Q14.  You  are  head  of  that  department?  A.  Yes,  sir. 

Q15.  And  have  been  since  prior  to  the  date  of  this  letter  V 
A.  Yes,  sir. 

Q.16.  Apart  from  reading  the  letter,  have  you  the  facts 
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in  connection  with  the  writing  of  it  and  of  what  you  re¬ 
quested  of  Mr.  Pelzer  in  it,  clear  in  your  recollection?  A. 
I  have. 

Mr.  Edmonds:  I  offer  this  letter  in  evidence  as 
Hcrthel  Exhibit  4. 

(The  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  4.) 

Q17.  The  letter  refers  to  a  discussion  on  January  20, 
1924;  what  recollection  of  that  discussion  do  you  have 
now?  A.  I  have  no  clear  recollection  of  the  discussion, 
although  it  has  been  my  normal  practice  to  spend  con¬ 
siderable  time  at  the  East  Chicago  refinery  reviewing  the 
work  in  charge  of  my  men  out  there  first  hand,  and  nor¬ 
mally  confirmed  instructions  by  letter  shortly  thereafter. 

Q18.  Please  note  the  reference  in  the  letter  to  “Parme- 
lee  Baffle”;  please  state  what  is  referred  to  or  what  you 
referred  to  back  there  in  1924  by  that  expression?  A. 
My  conception  of  the  operation  as  given  in  the  Patent  ap¬ 
plication  embodied,  in  general  principles,  a  setting  similar 
to  an  Isom  still. 

Q19.  Can  you  identify  the  Isom  still  by  reference  to  the 
patent?  A.  Such  as  generally  denoted  by  the  drawing  in 
patent  No.  1,634,666,  except  without  the  fuller’s  earth  bed. 

Mr.  Edmonds :  The  copy  of  this  patent  is  offered 
in  evidence  as  Herthel  Exhibit  5. 

651 

(The  document  so  offered  was  marked  Herthel 
Exhibit  5.) 

A.  (Continuing)  Mr.  Parmelee,  who  was  associated  in 
a  consulting  capacity  with  the  Sinclair  Refining  Company 
offered  the  contribution  for  the  improvement  of  the  crack¬ 
ing  operation  by  using  a  vertical  shell  in  place  of  a  hori¬ 
zontal  shell,  as  shown  in  Exhibit  5,  having  such  vertical 
shell,  vertically  partitioned,  with  the  discharge  from  the 
heater  passing  into  one  side  of  such  partitioned  shell  and 
overflowing  the  vertical  baffle  into  the  other  side  before 
forming  part  of  the  charge  to  the  heater.  The  purpose 
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of  this  was  manyfold,  one  of  which  was  to  remove  carbon 
from  the  flow  returning  to  the  heater.  We  had  tried  out 
this  idea  without  the  vertical  shell,  and  in  my  conception 
of  the  use  of  fine  fuller’s  earth,  in  defining  same  to  my  as¬ 
sistant,  Mr.  Pelzer,  I  referred  to  the  Parmelee  baffle,  having 
in  mind  the  general  Parmelee  idea  just  described  for  use 
in  the  shell  of  the  still  operated  with  fine  earth,  such  use 
not  only  keeping  the  earth — so-called  spent  earth — from 
the  process  from  getting  into  the  fresh  feed  to  the  heater, 
but  also  preventing  the  fresh  feed  for  the  still  which  was 
introduced  into  the  tower  above  the  so-called  shell  and  de¬ 
livered  by  baffles  into  the  clean  side  of  the  Parmelee  baffle 
in  the  shell,  from  being  contaminated  with  the  residuum 
from  the  heater  discharge  and  the  so-called  spent  earth. 

I  wish  to  differentiate  between  the  so-called  fresh  feec 
to  the  heater  and  the  fresh  feed  to  the  still  referred  tc 
above.  The  fresh  feed  to  the  heater  really  should  be  callec 
heater  feed,  but  distinguished  from  heater  feed  which  hac 
passed  through  the  heater.  The  fresh  feed  to  the  still  is 
actually  the  fresh  oil  which  is  desired  to  be  cracked.  It 
was  planned  to  introduce  the  fine  earth  with  the  fresh  oil 
feed  to  the  still. 

652 

Q20.  I  hand  you  a  certified  copy  of  the  drawing  as  orig¬ 
inally  filed  in  an  application  of  Charles  L.  Parmelee  for 
patent,  which  application  was  filed  on  July  19,  1923,  and 
issued  some  years  later  as  patent  No.  1,736,325;  please 
state  whether  or  not  this  drawing  illustrates  the  construc¬ 
tion  to  which  you  referred  in  your  last  answer?  A.  It 
docs. 

Mr.  Edmonds:  I  offer  this  certified  copy  in  evi¬ 
dence  as  Herthel  Exhibit  6. 

(The  document  so  offered  in  evidence  was  marke4 
Herthel  Exhibit  6.) 

Q21.  Are  you  able  to  say  whether  or  not  Mr.  Pelzer  was 
familiar  with  this  Parmelee  apparatus  shown  in  this  draw¬ 
ing  at  the  time  of  your  conference  with  him,  and  at  the  time 
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you  wrote  him  the  letter  forming  Herthel  Exhibit  4.  A. 
I  do  not  know’  whether  he  wras  specifically  familiar  with 
the  design  as  shown  in  Exhibit  6,  but  he  was  generally 
familiar  with  the  idea  of  this  design,  both  through  my 
explanation  to  him  of  same,  and  also  through  contact  with 
our  test  w’ork  trving  out  this  Parmelee  idea.  I  do  not 
knowT  whether  he  specifically  handled  any  of  this  particu¬ 
lar  test  wTork,  but  normally  our  entire  staff  wTas  familiar 
w’ith  the  projects  in  hand. 

Q22.  What  is  your  recollection  of  the  next  occurrence 
in  this  connection  following  the  sending  of  your  letter  of 
January  25,  forming  Exhibit  4?  A.  I  believe  Mr.  Pelzer 
wTrote  me  a  letter  addressed  to  me  in  Chicago,  transmitting 
1  a  sketch  of  his  interpretation  of  the  demonstration  ap¬ 
paratus  to  be  used. 

Q23.  What  is  the  document  that  I  now  hand  you?  A. 
The  document  is  the  original  copy  of  the  longhand  letter 
to  me  from  Mr.  Pelzer  dated  February  2,  1924,  and 
transmitting  a  sketch  of  an  experimental  pressure  still 
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for  use  with  fine  earth.  The  letter  describes  the  still  pro¬ 
posed. 

Q24.  Was  the  “H”  in  pencil  on  that  letter  put  there  by 
you?  A.  It  may  have  been,  I  don’t  recall  it. 

Q25.  Do  you  recall  receipt  of  the  letter?  A.  I  do  recall 
receipt  of  the  letter;  not  of  this  specific  copy,  because  I  in 
turn  wrote  Mr.  Pelzer  commenting  on  the  design  proposed, 
and  authorized  procedure  with  installation,  w’ith  some 
modifications. 

Q26.  Do  you  know  what  the  paper  that  I  now  hand  you 
is  ?  A.  The  paper  you  now  hand  me  is  the  original  copy  of 
the  letter  from  Mr.  Pelzer  to  me  under  date  of  February  2, 
1924;  the  letter  is  in  Mr.  Pelzer ’s  handwriting,  is  signed  by 
him,  and  bears  the  receiving  stamp  of  my  office  dated  Febru¬ 
ary  4, 1924. 

Q27.  Do  you  know  which  of  these  two  documents  you 
actually  received,  this  longhand  one  or  the  typewritten  one? 
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A.  I  believe  I  received  the  longhand  one,  because  it  was  our 
normal  practice  not  to  have  stenographic  help  at  the  re¬ 
finery,  and  we  usually  made  copies  of  same  and  returned 
them  to  the  refinery  for  their  use.  Furthermore,  the  long- 
hand  one  bears  the  receiving  stamp  of  my  office. 

Q28.  Where  have  these  two  copies  been  since  February, 
1924!  A.  In  the  files  of  the  development  department. 

Q29.  Did  you  do  anything  toward  having  them  taken  oJit 
of  the  files  for  use  in  this  proceeding!  A.  I  did. 

Mr.  Edmonds :  I  offer  these  two  letters  just  pro¬ 
duced  by  the  witness  in  evidence,  the  typewritten 


letter  to  be  marked  Herthel  Exhibit  7,  and  the  Ion 
hand  letter  Herthel  Exhibit  8. 

Mr.  Mason:  The  typewritten  copy,  Exhibit  7, 
objected  to  as  being  secondary  evidence. 

(The  documents  so  offered  in  evidence  wel 
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marked  Herthel  Exhibit  7  and  Herthel  Exhibit  8,  Re¬ 
spectively. ) 

Q30.  WTiat  is  the  document  that  I  now  hand  you,  this  be¬ 
ing  the  sketch  heretofore  marked  for  identification,  Her¬ 
thel  Exhibit  3!  A.  The  sketch  is  that  referred  to  in  Mr. 
Pelzer’s  letter  to  me  of  February  2, 1924. 

Q31.  Did  you  see  that  sketch  back  there  in  February  lof 
1924!  A.  I  did. 

Q32.  Did  you  examine  it  and  understand  it!  A.  I  did. 

Mr.  Mason :  The  question  is  objected  to  as  leadiiig. 

Q33.  What  did  you  do  about  it!  A.  As  I  previously  sajd, 
in  answer  to  the  letter  transmitting  this  sketch  I  wrote  Mr. 
Pelzer  authorizing  procedure  with  the  erection  of  the  equip¬ 
ment  represented  by  the  sketch. 

Q34.  What  is  this  document  that  I  now  hand  you!  |A. 
The  document  is  the  original  copy  of  my  letter  to  Mr.  P  si¬ 
zer  of  February  5,  1924,  signed  by  me  and  acknowledging 
receipt  of  his  letter  of  February  2  transmitting  sketch,  in 
response  to  my  letter  of  January  25,  and  approving  pro¬ 
ceeding  with  the  erection  of  the  set-up  as  discussed.  I  also, 
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by  copy  of  this  letter,  transmitted  to  Mr.  Pelzer  a  rough 
sketch  made  by  Mr.  Tifft  outlining  the  arrangement  of  the 
furnace  utilizing  a  one  inch  tube  coil  we  had  available  at 
East  Chicago,  which  I  preferred  using  for  the  heater  rather 
than  the  half  inch  pipe  coil  suggested  by  Mr.  Pelzer. 

Q35.  Where  has  the  letter  been  since  about  the  time  of  the 
date  on  it  ?  A.  In  the  files  of  the  development  department. 

Q36.  Was  it  gotten  from  there  at  your  direction?  A.  Yes, 
sir. 

Q37.  Quite  recently?  A.  Yes,  sir. 
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Mr.  Edmonds :  I  offer  in  evidence  the  letter  about 
which  the  witness  has  just  testified,  the  same  to  be 
marked  Herthel  Exhibit  9. 

(The  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  9.) 

Q38.  I  hand  you  two  sheets  of  sketches,  will  you  state 
what  they  are?  A.  These  are  the  original  pencil  sketches, 
and  carbon  copy  of  same,  as  drawn  up  by  Mr.  Tifft  and 
marked  up  by  him,  which  I  transmitted  to  Mr.  Pelzer  with 
my  letter  of  February  5th. 

Mr.  Edmonds:  These  two  sheets  of  sketches  are 
offered  in  evidence  as  Herthel  Exhibit  10. 

Mr.  Mason:  Objected  to  as  not  being  sufficiently 
proved. 

(The  sketches  so  offered  in  evidence  were  marked 
Herthel  Exhibit  10.) 

Q39.  What  familiarity  do  you  have  with  these  sketches, 
or  the  sketch  forming  Exhibit  10,  at  about  the  time  that  you 
transmitted  it  to  Mr.  Pelzer?  A.  Mr.  Tifft  made  up  these 
sketches  at  my  suggestion  and  brought  them  to  me,  and  I 
transmitted  them  with  my  letter  of  February  5th. 

Q40.  Was  the  sketch  the  subject  of  discussion  between 
you  and  Mr.  Tifft  at  that  time,  and  do  you  consider  that  you 
understood  what  was  represented  on  the  sketch? 

Mr.  Mason :  Question  objected  to  as  leading. 

A.  Yes,  sir,  Mr.  Tifft  was  my  immediate  assistant  at 
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that  time  and  handled  all  matters  of  an  engineering  na¬ 
ture  for  me.  Upon  receipt  of  Mr.  Pelzer ’s  letter  of 
February  2,  I  discussed  the  design  of  this  demonstration 
still  with  Mr.  Tifft,  and  went  into  the  matter  of  the 
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heater,  particularly  from  the  standpoint  of  accommodating 
flow,  and  also  from  the  standpoint  of  utilizing  existing  avail¬ 
able  material,  to  accelerate  erection  of  the  still.  I  believe  it 
was  Mr.  Tifft ’s  suggestion  to  use  the  spiral  coils  we  had  bn 
hand  from  what  we  called  the  Russian  still,  and  it  was  at  my 
direction  that  he  made  the  sketches  showing  the  set-up  of 
such  coils  in  the  new  furnace  to  be  built.  The  sketches  in¬ 
dictate  the  spiral  coils  from  the  Russian  still. 

Q41.  What,  according  to  your  recollection,  was  the  next 
occurrence  in  this  connection  following  the  sending  of  this 
letter  of  February  5, 1924?  A.  The  still  was  built  and  start¬ 
ed  operation,  I  believe,  in  March.  I  received  verbal  reports 
on  same  and  believe  I  wrote  Mr.  Pelzer  briefly  discussing 
the  results. 

Q42.  "What  is  the  letter  that  I  now  hand  you?  A.  The 
letter  is  the  original  copy  of  a  letter  written  by  me  to  Mr. 
Pelzer  under  date  of  April  1st,  1924,  and  signed  by  me,  ad¬ 
vising  him  that  I  was  not  satisfied  with  the  results  of  the 
still  to  date,  since  we  had  omitted  observing  some  of  tlhe 
earmarks  which  would  determine  the  possible  advantages  of 
such  an  operation.  I  charged  Mr.  Pelzer  with  further  de¬ 
tails  of  demonstration  tests  to  be  made. 

Q43.  Where  has  this  letter  been  since  about  the  time  you 
wrote  it?  A.  This  letter  has  been  in  the  files  of  the  develop¬ 
ment  department,  and  taken  out  from  same  at  my  direction. 

Q44.  Within  the  past  few  days?  A.  Within  the  past  few 
days. 

Mr.  Edmonds:  The  letter  is  now  offered  in  evi¬ 
dence  as  Herthel  Exhibit  11. 

(The  document  so  offered  in  evidence  was  mark¬ 
ed  Herthel  Exhibit  11.) 
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1  Q45.  What  occurred  next  in  connection  with  this  mat¬ 
ter?  A.  A  set  of  test  runs  was  made  in  accord  with  the 
instructions  of  my  letter  of  April  1st. 

Q46.  Will  you  look  at  the  collection  of  papers  constitut¬ 
ing  Exhibit  2,  and  state  what  those  are?  A.  These  repre¬ 
sent  all  of  the  operating  data  that  could  be  found  in  my 
files  at  East  Chicago  by  me  during  the  last  few  days,  deal¬ 
ing  with  the  operation  of  this  fine  earth  still. 

I  Q47.  State  specifically  what  still  you  refer  to  as,  for 
instance,  by  reference  to  any  one  of  the  exhibits  before 
you.  A.  I  am  referring  to  the  fine  earth  still  which  was 
built  in  accord  with  Exhibit  3  for  identification,  and  my 
letters  of  instruction  to  Mr.  Pelzer  as  given  in  Exhibits 
4,  9  and  11. 

Q48.  Where  was  that  apparatus  set  up  and  operated? 
A.  That  apparatus  was  set  up  at  the  East  Chicago  re¬ 
finery  of  tb*  Sinclair  Refining  Company,  and  operated. 

Q49.  Did  you  see  it  there?  A.  Yes,  sir. 

Q50.  Once  or  many  times?  A.  Several  times.  As  a 
matter  of  fact,  it  was  set  up  adjacent  to  the  gas  holder 
in  the  southeast  corner  of  what  we  call  “E.  P.  2”.  At 
that  time  “E.  P.”  referred  to  experimental  plant. 

Q51.  Were  you  present  at  times  during  the  operation 
of  the  apparatus?  A.  I  was.  I  was  particularly  concerned 
with  the  fact  that  we  couldn’t  get  the  still  and  the  pump 
tight,  avoiding  leaks,  and  I  wanted  to  assure  myself  that 
the  boys  were  doing  all  that  was  possible  to  get  the  dem¬ 
onstration  I  wanted. 

Q52.  What  is  the  document  that  I  now  hand  you?  A. 
The  document  is  the  original  copy  of  the  letter  from  me 
to  Mr.  Pelzer,  signed  by  me,  under  date  of  June  19,  1924, 
which  I  wrote  to  Mr.  Pelzer  confirming  verbal  instruc¬ 
tions  after  a  review  of  the  results  of  the  last  runs  made 
in  accord  with  my  instructions  of  April  1st.  In  this 
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letter  I  charge  him  with  further  details  of  obtaining  data 
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relative  to  the  coke  content  of  the  heaters  from  runs  with 
and  without  the  use  of  earth.  I  also  advise  him  in  this 
letter,  or  confirm,  that  further  operation  of  the  fine  earth 
still  will  be  delayed  pending  complete  analysis  of  the  coke 
samples. 

Q53.  Where  has  that  letter  been  since  about  the  date  it 
was  written?  A.  That  has  been  in  the  files  of  the  develop¬ 
ment  department. 

Mr.  Edmonds :  That  letter  is  now  offered  in  evi¬ 
dence  as  Herthel  Exhibit  12. 

(The  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  12.) 

Q54.  Please  look  at  the  collection  of  documents  forin- 
ing  Exhibit  No.  2  and  tell  us  at  somewhat  greater  length 
than  you  have,  just  what  they  are  and  how  they  came 
to  be  made,  and  to  what  extent  they  conform  with  wljiat 
was  common  practice  at  the  Sinclair  plant  in  1924,  a|nd 
where  those  records  have  been  since  then  and  how  they 
came  to  be  produced  here?  A.  The  records  in  Exhibit  2 
represent  all  the  original  data  found  in  the  files  of  the 
development  department  for  use  in  this  interference,  and 
dealing  with  the  operation  of  the  demonstration  unit 
built  at  East  Chicago  at  my  request  for  such  demonstra¬ 
tion.  An  exception  to  this  statement  is  that  a  summary 
sheet  of  these  runs  was  also  found  in  a  file  with  the 
original  data  included  in  Exhibit  2.  The  sheets  are 
characteristic  of  running  sheets  on  test  equipment  as 
operated  by  the  development  department  employees  at 
that  time.  I  mean  by  that,  we  had  no  standard  form, 
and  regular  Sinclair  correspondence  paper,  Form  629, 
as  well  as  Isom  still  running  cards,  Form  890,  and  in 
fact,  in  some  cases,  time  sheets  such  as  Form  183  IfD, 
were  used  to  tabulate  the  operating  data  of  test  work. 
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The  selection  of  this  paper  was  much  at  the  discretion 
of  the  operators. 
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The  sheets  quite  generally  are  dated  and  define  the 
still  used  whicn  is  sometimes  called  earth  still,  some- 
tiines  fine  earth  still,  and  in  the  case  of  the  data  for 
March  5  was  facetiously  called,  mud  still.  We  had  an 
instruction  to  the  field  on  test  work,  that  besides  tabulat¬ 
ing  the  data  required,  to  leave  a  liberal  space  for  remarks. 
This  practice  seems  to  be  evident  in  these  data  sheets, 
Also,  on  some  of  the  sheets  it  is  noted  that  the  operators 
who,  for  the  most  part,  had  experience  in  operating  pres¬ 
sure  stills  on  the  commercial  Isom  stills,  also  followed  the 
practice  of  putting  a  summary  of  the  products  made  at  the 
bottom  of  the  running  sheet. 

Q55.  Was  it  the  practice  of  the  company  to  retain 
records  of  that  sort,  and  if  so,  where  were  they  retained 
and  what  do  you  know  about  these  particular  sheets 
in  that  connection?  A.  It  is  not  the  general  practice 
of  the  Sinclair  Refining  Company  to  retain  records  ex¬ 
cept  on  their  pressure  stills;  however,  it  was  the  prac¬ 
tice  of  the  development  department  to  retain  records  of 
tkieir  experimental  operations  as  wrell  as  records  of  the 
commercial  pressure  stills.  They  are  charged  to  the  devel¬ 
opment  department  for  safe  keeping.  It  has  been  our 
practice  in  keeping  records  to  keep  them  in  current  filing 
cabinets ;  however,  if  a  subject  has  not  been  touched  for  a 
few  years  the  records  on  that  particular  subject  are  bound 
in  packages  and  stored  in  a  common — you  might  call  it — 
dead  storage  vault.  These  particular  exhibits,  or  these 
particular  records  in  Exhibit  2,  were  found  by  me  among  a 
number  of  other  records  on  small  scale  equipment,  dealing 
with  the  use  of  earth  and  earth  substitutes  as  an  earth  bed 
in  laboratory  stills.  This  other  work  happened  to  go  on 
coincident  with  this  work  at  that  time,  further  studying 
the  field  of  the  use  of  earth  in  cracking  stills. 
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Q56.  On  Exhibit  3  you  will  note  a  number  of  dimen¬ 
sions;  I  wish  you  would  state  whether  the  apparatus  as 
built  and  operated  and  seen  by  you,  conformed  generally 
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to  those  dimensions?  I  do  not  mean  actually  but  what  I 
want  is  a  general  indication  of  the  size  of  the  apparatus 
to  which  you  have  referred.  A.  The  apparatus  conform¬ 
ed  substantially  to  the  dimensions  as  indicated  on  this 
drawing  and,  in  fact,  the  general  arrangement  of  the 
apparatus  with  respect  to  right  and  left  hand  was  substan¬ 
tially  as  indicated  on  this  Exhibit  3. 

Mr.  Edmonds:  The  last  of  the  numerous  sheets 
included  in  the  file  which  has  been  designated  Ex¬ 
hibit  2,  will  probably  have  to  be  referred  to  inci- 
vidually,  so  I  now  remove  it  from  the  file  forming 
Exhibit  2  and  offer  it  in  evidence  separately,  mark¬ 
ing  it  Herthel  Exhibit  13.  I  refer  to  the  sheet  which 
has  at  the  top  thereof  ‘‘Data  on  Coke  in  Fine  Earth 
Still  coils,  June  20,  1924.’ J 

(The  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  13.) 

Q57.  I  wish  you  would  look  at  this  Exhibit  13  and  in 
connection  with  it  refer  to  the  letter  forming  Exhibit  jL2 
and  state  what  was  done  following  the  instruction  or  refer¬ 
ence  in  your  letter  forming  Exhibit  12,  and  to  what  exteht 
a  record  of  what  was  done  was  entered  on  Exhibit  13? 
A.  In  accord  with  the  instructions  in  my  letters  of  June 
19,  Herthel  Exhibit  12,  runs  were  made  .on  the  fine  earth 
still  with  the  use  of  earth,  and  without.  I  believe  three 
runs,  11,  12  and  13,  were  made  without  earth,  using  tjie 
same  heater  coil,  then  this  heater  coil  was  removed  apd 
three  runs  were  made  using  earth,  namely,  14,  15  and  1[6. 
This  was  prior  to  my  letter  of  June  19,  but  I  asked  for 
further  detail  findings  by  having  these  two  coils  cut  in 
sections,  and  coke  deposit  in  the  several  sections  recovered, 
weighed  and  analyzed. 
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The  sheet  denoted  Exhibit  13  entitled  at  the  top  k>f 
sheet  “Data  on  Coke  in  Fine  Earth  Still  Coils”,  and  dated 
6/20/24  summarizes  the  findings  in  that  the  two  coils  wdre 
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cut  up  in  sections  of  approximately  ten  inch  lengths.  The 
length  of  the  sections  is  indicated  on  Exhibit  13,  and  rep¬ 
resentative  sections  from  the  top  to  the  bottom  of  the  coil 
were  picked  out  as  denoted  by  sections  8,  16,  24,  32  and 
40,  the  coil  being  approximately  35  feet  in  length.  The 
coke  was  taken  from  these  sections,  from  corresponding 
sections  in  each  coil  and  weighed  and  calculated  in  deposit 
per  square  inch.  It  is  denoted,  for  example,  that  in  section 
40,  from  the  coil  used  with  earth,  the  coke  deposit  is  .0873 
grams  per  square  inch,  and  from  the  similar  No.  40  section 
from  the  coil  used  without  earth,  the  coke  deposit  is  .345 
grams  per  square  inch. 

I  recall  that  it  was  to  develop  some  results  like  this  that 
I  asked  for  this  specific  work  to  be  done. 

The  coke  deposit  indicated  in  section  8  near  the  top  of 
the  heater  in  the  coil  with  the  earth,  shows  .048  grams 
per  square  inch  deposit;  and  section  8  from  coil  without 
earth  shows  .634  grams  and  is  the  result  that  might  have 
been  expected  by  the  actual  run  data  which,  as  I  recall, 
shows  run  16  being  shut  down  for  hot  tubes.  This  occurr¬ 
ence  of  hot  tubes  and  the  occurrence  of  more  coke  in  the 
top  part  of  the  neater  with  the  use  of  earth  constitutes 
the  true  result  obtained  by  the  use  of  earth  as  indicated 
by  the  lower  part  of  the  heater. 

As  noted  on  Exhibit  13  in  the  comments  at  the  bottom 
the  coke  in  the  earth  coil  was  hard  and  in  the  oil  coil  came 
off  easier  on  account  of  the  scorching  of  the  tubes.  The 
oil  coil  referring  to  the  coil  for  the  runs  without  use  of 
earth.  The  comment  on  Exhibit  13  at  the  bottom  goes  on 
to  say  that  the  coke  from  the  oil  coil  was  consequently 
lighter  in  weight  and  that  the  coke  on  the  oil  coil  was  thick¬ 
er  than  on  the  earth  coil  but  that  the  latter  was  oily  and  so 
heavier  in  weight. 
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I  was  quite  confident  from  the  inception  of  this  idea 
based  upon  the  general  theory  of  cracking,  involving  main¬ 
taining  or  preventing  a  deterioration  of  asphalts  in  the 
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charging  stock  as  commercially  carried  out  by  the  Sin¬ 
clair  Refining  Company  for  several  years  previous,  and 
devised  by  me,  as  well  as  the  commercial  results  of  the 
operation  with  the  earth  filter,  that  it  should  be  possible 
by  the  use  of  earth  absorption  to  reduce  the  amount  of 


asphalts  in  the  heater  charge  and  reduce  the  amount  ^)f 
coke  formation  in  the  heater,  and  it  was  this  confidence 
that  made  me  persist  in  forcing  the  issue  of  the  test  woirk 
at  East  Chicago  and  also  forcing  the  issue  of  the  minute 
detail  of  investigation  of  the  coils  after  termination  of 
the  last  run. 

It  is  my  opinion  that  the  occurrence  of  materially  less 
coke  in  the  bottom  of  the  heater  demonstrated  the  expecta¬ 
tion  from  the  original  idea ;  the  occurrence  of  more  coke  in 
the  top  of  the  heater  was  readily  explained  to  be  due  to 
the  occurrence  of  over-cracking  on  the  runs  with  the  earth 
operation. 

Whereupon  a  recess  was  taken  until  2  o’clock  P. 

M.  of  the  same  day. 


October  7,  1932. 
2  o’clock  P.  M. 

Met  pursuant  to  recess. 

Present :  Counsel  same  as  before. 


EUGENE  C.  HERTHEL  resumed  the  stand  and  fur¬ 
ther  testified  as  follows : 

Direct  Examination,  Continued  by  Mr.  Edmonds: 

Q58.  Will  you  look  at  Exhibit  1  and  state  what  that 
is,  and  what  you  know  about  it?  A.  Exhibit  1  repre- 
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sents  a  summary  of  all  of  the  runs  made  upon  this  f^ne 
earth  still  following  the  general  practice  of  the  develop¬ 
ment  department  in  handling  such  experimental  work,!  to 
keep  a  progressive  summary  of  tabulated  results.  Tfhis 
summary  was  found  by  me  in  with  the  original  running 


308 


sheets  of  Exhibit  2  when  search  was  made  for  these  original 
records. 

Q59.  Do  you  know  definitely,  or  have  you  any  way  of. 
determining  definitely  what  particular  man  among  those 
who  worked  under  you  made  the  entries  on  these  sheets 
forming  Exhibits  1  and  2?  A.  I  know  that  Mr.  Vobach 
summarized  some  of  these  results  on  this  sheet,  I  recognize 
his  writing  in  the  words  ‘‘hot  tubes”  at  the  bottom  of  the 
last  column  of  entry,  run  16. 

Q60.  Is  there  any  point  on  these  two  exhibits  which 
you  can  identify  as  made  by  anyone  other  than  Mr.  Vo¬ 
bach?  A.  I  recall  that  some  of  the  notes  on  the  original 
data  of  Exhibit  2  were  made  by  one  of  the  development 
department  employees  by  the  name  of  Orrin  Kaasa.  This 
was  on  some  of  the  earlier  runs.  And  some  of  the  writing 
of  one  Max  Jester  was  also  included  on  some  of  the  later 
runs.  I  do  not  find  any  of  the  writing  of  Harry  Pelzer, 
who  was  charged  by  me  with  conducting  this  work,  but  I 
do  find  on  data  sheet  of  run  4,  dated  March  18,  a  memo¬ 
randum  to  the  effect  that  “fire  slowed  down  at  8:37.  Large 
burner  cut  out  in  order  to  remove  cap  by  order  of  H.  L. 
Pelzer.” 

I  do  not  find  now  the  specific  place  in  which  I  recognize 
Mr.  Kaasa ’s  writing,  which  was  also  signed  by  his  initials, 
but  I  did  find  such  a  place  yesterday  after  reviewing  this 
data,  after  taking  same  from  the  file. 

Q61.  In  Exhibit  12  there  is  a  reference  to  obtaining  an 
“Analysis  of  coke  in  the  heater  coil”;  was  that  done? 
A.  I  believe  it  was.  The  samples  from  these  runs  were 
sent  up  to  the  control  laboratory  operated  under  Mr. 
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E.  B.  Phillips  and,  as  I  recall,  we  had  to  wait  till  August 
for  these  coke  analyses. 

Q62.  State  whether  or  not  you  personally  kept  in  con¬ 
tact  with  this  work  concurrently,  that  is,  with  each  step 
as  it  went  along,  more  particularly  in  the  month  of  June, 
1924?  A.  I  did  keep  in  as  close  contact  as  I  could  with 
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the  work,  as  evidenced  by  my  letter  of  June  19,  Exhibit 
12.  I  had  at  that  time  discussed  the  most  recent  results 
which,  from  the  text  of  the  letter,  could  be  known  to  in¬ 
clude  the  actual  running  data  of  the  last  half  dozen  nlns 
made  part  without  earth  and  part  with  earth.  And,  as  pre¬ 
viously  pointed  out  in  testimony,  I  asked  for  more  details 
and  just  the  data  that  had  been  accumulated,  including  jfche 
cutting  up  of  the  tubes  into  sections  and  the  weight  of 
coke  in  the  individual  sections,  as  well  as  asking  for  the 
more  detailed  work  on  laboratory  analysis  of  the  coke. 

At  that  particular  time  I  was  out  to  the  plant  quite  a 
good  deal.  We  had  several  major  projects  under  way  and 
I  had  no  immediate  need  of  contact  with  my  Chicjigo 
office,  since  I  believe  it  was  early  that  year  that  the  main 
part  of  the  Chicago  office  was  moved  east,  and  I  recall 
that  in  early  fall  I  moved  my  office  out  to  the  refinery,  the 
early  fall  of  1924. 

Q63.  Now,  please  state  in  summary  form  what  you 
learned  as  a  result  of  these  runs  that  are  tabulated  on 
Exhibit  1,  including  what  the  results  recorded  there  and 
communicated  to  you  orally  indicated  to  you  to  be  def¬ 
initely  ascertained  results  of  the  series  of  tests?  A.  The 
first  runs  up  until  my  letter  of  April  1st  were  not  in¬ 
dicative  of  desirable  results.  The  still  was  hard  to  oper¬ 
ate  due  to  a  leaky  pump,  and  with  the  irregularities  due 
to  leaks  and  pump  action  we  did  encounter  hot  tubes.  I 
cannot  specifically  recall  the  reason  that  a  centrifugal 
pump  was  used  on  the  first  runs,  as  indicated  between 
entries  of  runs  9  and  10  on  Exhibit  1,  since  early  instiluc- 
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tions  had  been  to  use  a  steam  pump  from  the  Russian  stfill ; 
but  the  steam  pump  was  introduced  in  accord  with  the 
structions  of  my  letter  of  April  1st;  we  made  the  runs  with¬ 
out  earth  and  with  earth  for  approximately  the  same  len 
of  running  time  on  each  set  of  runs,  and  a  different  heat 
coil  newly  installed  for  each  set  of  these  runs,  one  without 
earth  and  one  with  earth. 
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We  bad  noticed  in  the  early  runs,  as  well  as  in  the  later 
runs,  that  with  the  use  of  earth  we  obtained  an  absorp¬ 
tion  of  pitch  by  the  earth,  and  this  was  evidenced  by  the 
formation  of  bails  of  earth  and  pitch  occurring  in  the 
shell  of  the  still. 

It  was  expected,  in  accord  with  the  invention,  that  there 
would  be  this  affinity  of  earth  for  such  pitch  and  asphalt 
content  of  the  still  charge. 

The  last  set  of  runs,  namely,  11,  12  and  13  without 
earth,  and  14, 15  and  16  with  earth,  appear  not  to  be  differ¬ 
ent,  in  that  there  is  no  increase  in  length  of  running  time 
when  using  the  earth,  although  it  is  to  be  pointed  out  that 
the  distillate  rate  as  a  measure  of  the  amount  of  work 
done,  as  well  as  the  gravity  of  the  distillate,  both  of  which 
are  recorded  on  Exhibit  1  for  runs  15  and  16,  show  a  su¬ 
perior  amount  of  gasoline  made  per  hour  than  on  the  runs 
without  the  earth.  This,  in  itself,  would  be  an  advantage¬ 
ous  point  for  the  t-ame  length  of  runs.  In  other  words,  the 
operation  would  show  that  an  increased  amount  of  gasoline 
was  possibly  recovered  from  a  given  still  setting  in  a  given 
time  by  the  use  of  earth.  However,  the  leaks  on  the  pumps 
and  the  difficulty  of  handling  earth  with  that  type  of  pump 
causing  irregular  flow,  really  did  not  permit  the  still  to 
demonstrate  the  full  advantage  of  the  invention.  I  had 
previously  referred  to  the  advantage  as  later  developed 
with  the  work  done  following  my  instructions  of  June 
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9th,  as  set  forth  on  Exhibit  13,  that  we  did  find  with 
this  mesh  that  we  obtained  the  expected,  desired  result 
of  less  carbon  deposit  in  the  heater  with  the  use  of  earth. 
As  has  been  already  pointed  out,  the  carbon  deposit  in  the 
top  part  of  the  heater  was  greater  with  the  use  of  earth 
but  that  this  was  due  to  the  more  intense  cracking  and  the 
irregular  operating  conditions  with  the  use  of  earth. 

The  three  runs  with  the  use  of  earth  show  a  distillate 
rate  and  a  distillate  gravity  as  exemplified  by  run  16,  of 
one  and  a  half  quarts  per  hour  of  49.3  gravity.  The  best 
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operation  without  earth  showed  a  distillate  rate  of  one  and 
two-tenths  quarts  per  hour  of  only  46.7  gravity.  This  wa|s 
on  run  11.  The  two  succeeding  runs  showing  distillate  ratejs 
of  only  ninety-four  one-hundredths  of  a  quart  per  houjr. 
This,  roughly,  indicates,  comparing  run  16  with  the  oth^r 
runs,  that  possibly  as  much  as  twice  as  much  gasoline  w^s 
made  per  hour  on  run  16  as  on  the  other  runs. 

It  is  hard  to  say  what  particularly  was  the  cause  of 
the  increased  coke  in  the  top  of  the  heater,  whether  it  w^s 
a  case  of  coke  deposition  due  to  irregular  pump  action,  <|>r 
whether  it  was  a  case  of  over  cracking;  it  more  likely  w^s 
a  combination  of  both.  But  the  fact  that  this  did  occjir 
in  the  top  of  the  heater  with  these  unfavorable  operating 
conditions,  it  is  more  evident  that  the  occurrence  of  lelss 
coke  in  the  bottom  of  the  heater  nearer  the  application  |of 
the  fire,  proved  the  expected  advantage  of  the  invention. 

The  theory  of  invention  in  such  a  recirculatory  crack¬ 
ing  still  of  eliminating  the  pitch  formed  by  cracking,  by 
withdrawal  of  tar  or  by  other  means,  was  a  development 
I  started  working  on  in  1917,  on  a  semi-commercial  Isom 
still,  and  it  is  the  subject  matter  of  patent  application  in 
my  name,  Serial  No.  574,380,  issued  as  patent  No.  1,598,1^6. 
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This  general  trend,  or  rather  theory,  which  was  the 
basis  of  this  patent,  was  also  the  basis  in  part,  as  ai^ 
by  the  earth  filter,  of  the  patent  in  evidence  as  Exhibit 
And  in  finding  this  lesser  deposit  of  coke  in  the  lo'w 
part  of  the  heater,  I  feel  it  was  positive  evidence  that  the 
fine  earth  idea  was  an  improved  operation. 

Q64.  Please  state  whether  or  not  this  conclusion  which 
you  have  just  said  you  reached,  led  you  to  take  any  steps 
towards  securing  patent  protection,  and  if  so,  what  <^id 
you  do?  A.  I  do  not  recall  the  specific  contact  made  with 
patent  counsel,  but  I  do  recall  that  some  time  during  jhe 
latter  processing  of  this  test  work  a  contact  was  made, 
such  contacts  having  been  made  periodically  on  general 
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review  of  patentable  matter,  and  subject  matter  was  given 
to  patent  counsel  for  filing  on  this  particular  idea. 

Q65.  Can  you  say  about  when?  A.  I  believe  in  May 
of  1924. 

Q66.  The  issue  of  interference  No.  60,087  is  formulated 
in  three  claims  which  I  now  bring  to  your  attention  by 
reference  to  the  paper  known  as  the  declaration  of  the  in¬ 
terference.  I  wish  you  would  take  up  those  three  claims 
individually  by  reference  to  Exhibit  3,  or  any  others  of  the 
exhibits  before  you,  and  state  whether  or  not  the  process 
as  defined  in  each  one  of  those  claims  is  the  process  that 
was  practiced  in  the  course  of  this  work  which  you  have 
described  as  occurring  through  March  to  June,  1924?  A. 
Count  1,  in  interference  No.  60,087  calls  for  an  oil  cracking 
process  in  which  carbon-forming  material  is  produced 
through  the  steps  of  charging  in  a  body  of  oil  subject  to 
cracking  conditions,  such  body  of  oil  being  pumped  into 
the  unit  shell  designated  as  still,  and  the  heater  of  Exhibit 
No.  3.  Count  1  calls  for  this  body  of  oil  to  be  subjected  to 
cracking  conditions  as  is  possible  with  the  heater  in  this 
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particular  still  or  apparatus.  It  calls  for  additional  oil 
and  a  finely  divided  mineral  substance  to  be  charged  to  such 
body  of  oil,  which  is  indicated  in  this  particular  apparatus 
pf  Exhibit  3  to  be  introduced  at  the  top  of  the  still  desig¬ 
nated  “Feed  and  fine  earth  inlet”.  Count  1  calls  for  dis¬ 
persing  said  finely  divided  mineral  substance  in  said  body 
pf  oil,  which  is  possible  in  Exhibit  3  apparatus  by  the  flow 
of  the  feed  and  fine  earth  over  the  baffles  at  the  top  of  the  , 
tower  into  the  liquid  body  in  the  bottom  of  the  still,  which 
is  agitated  by  the  discharge  fiom  the  heater  in  such  bot¬ 
tom,  circulation  in  the  bottom  being  indicated  by  the  arrow, 
down,  on  the  heater  discharge,  and  two  arrows  up.  Count 
1  calls  for  withdrawing  from  said  body  of  oil  during  said 
process  a  portion  of  said  oil  and  dispersed  mineral  sub¬ 
stance,  which  is  possible  in  Exhibit  3  apparatus  by  the 
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provision  of  the  continuous  tar  draw-off  connected  to  the 
bottom  of  the  still.  Count  1  calls  for  the  amount  of  said 
finely  divided  mineral  substance  charged  in  said  body  of  oil 
being  so  regulated  as  to  permit  of  its  intimate  contact  in 
suspension  with  said  carbon-forming  material,  which 
should  be  possible  with  the  means  of  introduction  of  feed 
in  fine  earth,  described,  into  the  still,  and  the  circulation 
of  the  charge  in  said  still  to  the  heater  and  back  to  tie 
still  by  pump. 

Q67.  This  Count  1  specifies  that  the  finely  divided  min¬ 
eral  substance  shall  have  the  characteristic  absorptive 
action  for  carbon-forming  material.  What  do  you  say 
about  that?  A.  With  regard  to  the  absorptive  action  f|or 
carbon-forming  material  of  the  finely  divided  mineral  sub¬ 
stance  to  be  added  to  the  oil  cracking  process  in  Coun^  1 
of  interference  No.  60,087,  Exhibit  3  indicates  fine  earth 
so  introduced  and  fine  earth,  or  fine  fuller’s  earth,  is  pn 
absorptive  medium. 

Q68.  Will  you  summarize  your  last  two  answers  by 
stating  whether  or  not  the  process  actually  employed  in 
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the  first  half  of  1924  in  the  operation  of  the  apparatus 
illustrated  on  Exhibit  3  was,  in  all  respects,  in  accordance 
with  the  process  defined  by  Count  1  of  the  interference  in 
issue? 

Mr.  Mason:  Objected  to  as  leading. 

A.  The  operation  of  the  fine  earth  still  built  and  operated 
in  the  spring  of  1924  in  accordance  with  the  design  of  Ex¬ 
hibit  3,  reflected  a  cracking  still  which  was  charged  witlji  a 
body  of  oil  and  subjected  to  cracking  conditions  by  ap¬ 
plication  of  heat,  and  while  under  cracking  conditions  fr^sh 
feed  was  added  to  such  body  of  oil,  and  also  an  absorptive 
mineral  substance  finely  divided  was  added  to  such  body  of 
oil  so  that  it  was  minutely  mixed ;  and  also  through  me^ns 
provided  during  the  process  of  cracking  and  adding  fresh 
feed  and  finely  divided  mineral  substance  a  portion  of 
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said  oil  and  dispersed  mineral  substance  was  continuously 
removed  or  withdrawn  from  the  body  of  oil. 

It  is  my  impression  that  this  operation  as  described  is 
identical  with  Count  1  of  interference  No.  60,087. 

Q69.  Now,  will  you  discuss  claim  2,  covering  such  items 
as  you  have  in  connection  with  Count  1?  A.  Count  2 
calls  for  the  process  of  converting  a  heavy  petroleum  oil 
into  a  lighter  one  which  consists  of  circulating  the  heavy  oil 
in  a  closed  ring.  Exhibit  3  defines  a  still  with  a  heater  and 
connections  between  same,  including  a  pump,  so  that  an  oil 
charge  in  said  still  and  heater  can  be  circulated  from  the 
still  to  the  heater  and  from  the  heater  back  to  the  still.  This 
circle  forms  a  closed  ring  of  circulation  of  heavy  oil,  and 
the  heater  can  be  continuously  heated,  heating  a  portion  of 
the  ring  as  called  for  in  Count  2.  Exhibit  3  does  not  indi¬ 
cate  means  for  maintaining  pressure  on  a  portion  of  the  ring 
so  heated,  but  the  actual  practice  of  the  equipment,  as  set 
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up  in  Exhibit  3,  while  reflecting  the  details  of  the  still 
and  the  heater,  and  does  not  show  the  conventional  con¬ 
denser  and  pressure  receiver,  did  maintain  a  pressure 
on  the  portion  of  the  ring  so  heated.  The  count  calls  for 
continuously  taking  off  hot  vapors  from  the  ring,  which 
is  possible  as  shown  at  the  top  of  the  still  on  Exhibit  3 

i 

with  the  release  of  pressure.  Count  2  calls  for  continuously 
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adding  oil  to  the  ring  as  is  possible  by  the  feed  inlet  indi¬ 
cated  at  the  top  of  the  still  on  Exhibit  3.  Count  2  calls  for 
continuously  adding  the  cracking  agent  to  said  ring  to  pre¬ 
sent  nuclei  for  the  deposition  of  carbon,  which  is  made  pos¬ 
sible  by  the  same  feed  entry  at  the  top  of  the  still  on  Ex¬ 
hibit  3,  which  indicates  feed  and  fine  earth  inlet  on  said 
Exhibit  3.  Count  2  calls  for  agitating  the  whole  to  main¬ 
tain  said  nuclei  in  a  state  of  suspension  which  should  be 
possible  in  the  set-up  shown  in  Exhibit  3  with  the  circula¬ 
tion  from  oil  body  in  still  through  heater  and  to  oil  body  in 
still,  Count  2  calls  for  withdrawing  a  residuum  including 
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part  of  said  cracking  agent  with  its  deposit  of  carbon.  TJris 
is  also  possible  in  the  set-up  of  Exhibit  3  by  the  means  in¬ 
dicated  as  continuous  tar  draw-off  from  the  lower  part  of 
still. 

Q70.  You  have  stated  that  various  things  were  possible 
with  the  set-up  shown  on  Exhibit  3;  were  they  actually 
done  in  the  practice  of  the  operation  that  you  have  de¬ 
scribed  in  the  spring  of  1924?  A.  The  actual  opera¬ 
tion  of  the  set-up  was  made  in  accordance  with  the  drawing, 
Exhibit  3,  all  of  the  functions,  namely,  of  converting  heavy 
petroleum  into  a  lighter  one,  circulating  the  heavy  oil  hi  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  a  portion  of  the  ring  so  heated, 
continuously  taking  off  hot  vapors  from  the  ring,  continu¬ 
ously  adding  oil  to  the  ring,  continuously  adding  the  cr  ack 
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ing  agent  to  said  ring  to  permit  nuclei  for  the  deposition  of 
carbon,  agitating  the  whole  to  maintain  said  nuclei  ip  a 
state  of  suspension,  and  withdrawing  residuum  including 
part  of  said  cracking  agent  with  its  deposited  carbon,  were 
all  carried  out  in  the  actual  operation  of  the  equipment 
built  from  the  drawing  Exhibit  3  at  East  Chicago  in  the 
spring  of  1924,  as  well  as  being  indicated  as  possible  on 
the  drawing  Exhibit  3.  These  are  all  in  accord  with  the 
operations  required  in  Count  2. 

Q71.  In  that  actual  operation  as  it  occurred  in  the  spring 
of  1924,  was  there  a  pressure  maintained  throughout  the 
closed  ring?  A.  In  the  operation  in  the  spring  of  1924 
there  was  a  pressure  maintained.  The  running  sheets  in¬ 
dicate  such  pressure  on  the  system,  as  well  as  the  summary 
sheet,  Exhibit  1. 

Q72.  What  produces  that  pressure?  A.  The  pressure  is 
produced  by  controlling  the  release  of  mixed  gases  fro 
receiver  after  the  condensation  of  the  vapors  taken  off 
top  of  the  still. 

Q73.  I  wish  you  would  give  the  same  answer  as  to  Count 


hi  a 
the 


3,  and  if  you  find  it  possible  you  can  abbreviate  by  reference 
back  to  what  you  have  said  about  Count  2.  I  think  you 
will  find  that  the  only  difference  between  the  two  claims  is 
in  the  use  of  the  word  “continuously”  in  the  end  of  Count 
3. 

Mr.  Mason:  The  question  is  objected  to.  Ask¬ 
ing  for  the  same  answer  as  to  Count  3  might  be  en¬ 
tirely  inappropriate,  since  the  same  answer  might 
not  apply. 

Q74.  Well,  to  be  more  meticulously  correct,  I  will  ask 
you  to  answer  the  same  question  I  asked  you,  with  ref¬ 
erence  to  Count  3?  A.  Count  3  calls  for,  as  does  Count 
2,  a  process  of  converting  a  heavy  petroleum  oil  into  a 
lighter  one,  which  consists  in  circulating  the  heavy  oil 
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in  a  closed  ring,  continuously  heating  a  portion  of  the 
ring,  maintaining  a  pressure  on  the  portion  of  the  ring 
so  heated,  continuously  taking  off  hot  vapor  from  the  ring, 
cbntinuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 
tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei  in 
a  state  of  suspension.  All  of  these  operations  are  possible 
ih  the  apparatus  reflected  in  the  drawing  of  Exhibit  3,  and 
were  actually  carried  out  on  the  apparatus  built  and  operat¬ 
ed  in  the  spring  of  1924. 

Count  3  calls  for  continuously  withdrawing  residuum  in¬ 
cluding  part  of  said  cracking  agent  with  its  deposit  of  car¬ 
bon.  This  is  possible  using  the  equipment  in  the  drawing  of 
Exhibit  3  by  use  of  the  continuous  tar  connection  near  the 
bottom  of  the  still,  and  was  actually  carried  out  in  the  opera¬ 
tion  of  the  apparatus  built  in  the  spring  of  1924. 

Q  75.  Now,  will  you  look  at  the  two  claims  forming  the 
issue  of  interference  No.  60,089  and  discuss  them  in  their 
relation  to  the  apparatus  you  have  described  as  having 
been  operated  under  your  direction  in  the  spring  of  1924? 
A.  In  Count  1  of  interference  No.  60,089  there  is  called  for 
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in  the  cracking  of  heavy  hydro-carbon  oils  for  the  produc¬ 
tion  of  lighter  hydro-carbon  oils,  distillation  under  pres¬ 
sure.  This  was  possible  and  actually  carried  out  with  the 
equipment  built  from  the  drawing  in  evidence  as  Exhibit 
3. 

Count  1  calls  for  the  improvement  comprising  circulating 
a  stream  of  the  oil  from  a  bulk  supply  through  a  heating 
zone  and  back  to  the  bulk  supply.  In  the  apparatus  bupt 
and  operated  from  the  drawing  of  Exhibit  3,  the  still  or  p^rt 
of  apparatus  called  still,  represents  the  bulk  supply,  and 
there  was  provided  a  pump  and  connections  to  and  from  a 
heater,  and  oil  was  actually  circulated  in  a  stream  from  the 
bulk  supply  through  the  heating  zone  and  back  to  the  bulk 
supply. 
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Count  1  calls  for  heating  the  oil  to  a  cracking  tem¬ 
perature  in  the  heating  zone.  This  is  possible  and  was  dc|ne 
in  the  operation  of  the  appartus  built  from  the  drawing 
of  Exhibit  3. 

Count  1  calls  for  introducing  finely  divided  fuller’s  ea(*th 
into  the  oil  circulating  from  the  bulk  supply  to  the  heating 
zone  at  a  point  between  the  bulk  supply  and  the  heating 
zone.  The  original  idea  as  disclosed  in  my  letter  to  ^lr. 
Pelzer  of  January  25th,  Exhibit  4,  I  had  in  mind  as  pre¬ 
viously  discussed,  a  bulk  supply  vertical  in  arrangement 
with  a  vertical  baffle  dividing  same  into  two  parts,  in  ac¬ 
cord  with  what  I  term  in  this  letter  the  Parmelee  baffle,  ^he 
heater  discharge  was  to  be  in  one  part  of  the  vertical  b|ulk 
supply,  there  depositing  the  pitch  laden  earth  and  th^re 
drawing  off  the  tar,  the  surplus  not  drawn  off  flowed  ipto 
the  other  part  of  the  bulk  supply  where  it  was  mixed  pith 
the  fresh  feed  carrying  the  fresh  fine  fuller’s  earth,  ind 
from  this  part  of  the  bulk  supply  the  pump  took  suetioii  of 
the  fresh  feed  and  earth  mixture  with  the  surplus  charge 
delivering  to  the  heater. 


It  was  impossible  in  the  small  equipment  in  which  the 
bulk  supply  was  only  six  inches  to  definitely  exemplify 
this  idea  as  disclosed — the  six-inch  drum  being  shown  in 
the  drawing  Exhibit  3 — but  as  actually  carried  out  in  the 
operation  and  as  indicated  on  the  drawing,  Exhibit  3,  with 
the  fresh  feed  introduced  at  a  point  in  the  top  of  the  bulk 
siipply  called  still,  and  the  pump  suction  taken  from  the 
top  level  of  the  liquid  body  in  the  still,  and  the  heater  dis¬ 
charge  being  in  the  bottom  of  the  oil  body  in  the  still,  and 
the  continuous  draw-off  from  near  the  bottom,  it  should  be 
possible  for  the  fresh  feed  and  fine  earth  to  find  its  way 
substantially  to  the  pump  suction  and  the  heater.  The  draw¬ 
ing  of  Exhibit  3  can  be  interpreted  to  carry  out  the  idea  of 
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the  Parmelee  baffle  disclosed  in  the  letter  of  January  25, 
Exhibit  4,  namely,  of  introducing  finely  divided  fuller’s 
earth  into  the  oil  circulating  from  the  bulk  supply  to  the 
heating  zone  at  a  point  between  the  bulk  supply  and  the 
heating  zone. 

Count  1  calls  for  maintaining  the  Fuller’s  earth  so  in¬ 
troduced  in  the  circulating  oil  in  intimate  admixture  there¬ 
with  during  passage  through  heating  zone.  This  is  possible 
in  accordance  with  the  apparatus  in  drawing  Exhibit  3  and 
was  actually  done  in  the  apparatus  built  in  accordance  with 
Exhibit  3. 

Q76.  Will  you  also  discuss  Claim  2  of  interference  No. 
60,089?  A.  Claim  2  calls  for  the  cracking  of  heavy  hydro¬ 
carbon  oils  for  the  production  of  lighter  hydro-carbon  oils 
therefrom  by  distillation  under  pressure,  which  was  possible 
and  actually  carried  out  in  the  operation  of  the  apparatus 
built  in  accordance  with  the  drawing  Exhibit  3. 

It  calls  for  the  improvement  comprising  circulating  a 
stream  of  the  oil  from  the  bulk  supply  through  the  heating 
zone  and  back  to  the  bulk  supply,  heating  the  oil  therein  to 
a  cracking  temperature  in  the  heating  zone.  This  operation 
is  identical  with  that  previously  discussed  in  Count  1  and 
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was  actually  carried  out  in  the  operation  of  the  still  built 
in  the  spring  of  1924  in  accordance  with  drawing  Exhibit 
3. 

Count  2  calls  for  supplying  fresh  oil  to  the  oil  circulatin 
from  the  bulk  supply  to  the  heating  zone  at  a  point  betwee 
the  bulk  supply  and  the  heating  zone.  As  described  fo 
Count  1,  the  invention  described  in  Exhibit  4,  expected 
with  the  use  of  the  Parmelee  baffle  to  substantially  intro¬ 
duce  fresh  feed  into  the  unit  at  a  point  between  the  bujk 
supply  and  the  heating  zone;  in  this  particular  interpreta¬ 
tion  the  larger  mass  of  oil  within  the  still  shell  may  t  e 
represented  as  the  bulk  supply. 

Count  2  calls  for  introducing  finely  divided  Fuller 
earth  in  admixture  with  fresh  oil  so  supplied  to 
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circulating  from  the  bulk  supply  to  the  heating  zone.  Simi¬ 
lar  to  description  of  interpretation  of  Count  1  with  the  fine 
earth  introduced  with  the  fresh  feed,  it  is  actually  introduc¬ 
ing  finely  divided  fuller’s  earth  in  admixture  of  fresh  oil  £o 
supplied  to  oil  circulating  from  bulk  supply  to  heating  zone. 

Count  2  calls  for  maintaining  fuller’s  earth  so  supplied  in 
intimate  admixture  with  the  oil  while  passing  through  the 
heating  zone.  With  the  pump  circulation  and  the  velocity 
maintained  the  fuller’s  earth  so  supplied  is  maintained  in 
intimate  admixture  with  the  oil  in  passing  through  the 
heating  zone. 

Mr.  Edmonds:  That  closes  the  direct  examina¬ 
tion. 

Cross  Examination  by  Mr.  Mason: 

XQ77.  Mr.  Herthel,  this  drawing,  Herthel  Exhibit  3, 
does  that  represent  the  structure  as  it  was  built  and  operat¬ 
ed  in  1924?  A.  It  substantially  does. 

XQ78.  Did  you  ever  see  that  structure?  A.  I  did. 

XQ79.  Did  you  study  it  and  know  the  interior  constric¬ 
tion  of  it?  A.  I  studied  it  to  the  extent  it  was  running 


while  I  was  there,  several  times  while  I  was  there,  as  I  was 
chiefly  interested  in  the  difficulties  they  had  in  the  opera¬ 
tion  with  regard  to  leaks.  I  knew  the  interior  of  the  furnace. 
I  do  not  recall  ever  having  seen  the  interior  of  the  still  shell 
we  used. 

XQSO.  And  the  feed  and  fine  earth  inlet  was  at  the  top 
of  the  still?  A.  Yes,  sir. 

XQ81.  And  at  the  time  this  was  built  and  operated  you, 
of  course,  in  sequence  of  time,  could  not  have  had  in  mind 
the  counts  of  interference  that  you  have  been  reading  this 
afternoon?  A.  I  only  had  them  in  mind  in  so  far  as  I  de- 
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Scribed  in  my  testimony  that  they  read  specifically  on  the 
operation,  and  on  the  operation  interpreted  in  the  light  of 
my  letter  of  January  25th. 

XQ82.  I  am  talking  about  the  counts  of  the  issue  in  in¬ 
terference;  they  weren’t  in  issue?  A.  I  am  talking  about 
the  text  of  them.  I  did  not  know  them  specifically.  In  fact, 
this  is  the  first  time  I  have  seen  them. 

XQ83.  That  is  what  I  thought.  Now  you  referred  to  a 
Parmelee  baffle  in  your  letter  of  January  25,  1924;  is  that 
the  type  of  Parmelee  baffle  to  which  you  refer,  shown  in 
your  application  involved  in  this  interference?  A.  Yes, 
sir. 

XQ84.  And  you  state  that  with  this  Parmelee  baffle  the 
finely  divided  fuller’s  earth  could  be  introduced  into  the  oil 
circulating  from  the  bulk  supply  to  the  heating  zone  at  a 
point  between  the  bulk  supply  and  the  heating  zone?  A. 
Yes,  sir. 

XQ85.  In  other  words,  you  mean  by  that,  that  you  would 
propose  to  change  this  drawing  to  something  different  from 
what  it  shows?  A.  No,  sir. 

XQ86.  Didn’t  you  just  say  that  it  showed  the  feed  and 
the  fuller’s  earth  going  in  at  the  top?  A.  I  did.  I  refer 
you  to  my  testimony  on  that.  I  thought  I  made  it  clear 
in  the  interpretation  of  the  count  in  interference  with 
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respect  to  my  letter  of  January  25,  bringing  out  the  Parmef 
lee  baffle,  and  although  we  did  not  have  the  distinct  Parmef 
lee  baffle,  due  to  the  small  size  of  the  chamber  we  used  in 
the  still  we  built  you  could,  by  the  interpretation  that  youif 
suction  to  your  pump  was  from  the  top  of  the  oil  level  and 
your  feed  introduced  into  the  top  adjacent  to  that  point  of 
the  pump  suction  and  your  heat  discharge  entered  th^ 
bottom  of  the  oil  body  with  the  tar  draw-off  near  to  it,  youi* 
fresh  feed  and  your  fresh  earth  introduced  subsequently 
found  its  way  immediately  to  the  pump  suction  in  betweefi 
the  bulk  supply  of  oil  and  the  heater. 
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XQ87.  But  you  introduced  the  fine  earth  in  the  feed  ajt 
the  top?  A.  You  can  consider  your  baffles  and  your  top 
of  chamber  as  a  conduit  for  such  feed  and  fresh  earth  to 
your  pump  suction. 

XQ88.  In  other  words,  you  are  endeavoring  now  to  in¬ 
terpret  this  drawing  in  the  light  of  the  counts?  A.  Yes, 
sir. 

XQ89.  In  spite  of  the  fact  that  the  drawing  states  that 
the  feed  and  the  fine  earth  is  introduced  at  the  top?  A.  Well, 
that  is  possibly  the  closest  point  you  can  furnish  your  in¬ 
troduction  as  far  as  your  drawing  defines  it. 

XQ90.  In  the  Parmelee  baffle  the  inlet  to  the  pump  comes 
from  the  bottom  and  the  return  from  the  heater  nearer  the 
top,  is  that  correct?  A.  If  you  make  the  further  distinction 
there  that  the  heater  discharge  is  to  the  top  in  the  flue  zone 
on  one  side  of  the  baffle  and  the  pump  suction  from  the  lait 
filled  side  of  the  Parmelee  baffle,  on  the  other  side  of  the 
baffle.  *  I 

XQ91.  Then  would  you  want  to  withdraw  from  a  supple¬ 
mental  point  up  the  height  of  the  still  beyond  half  way  to 
the  top  and  call  it  like  the  Parmelee  baffle?  A.  In  so  far  as 
delivering  your  fresh  feed  coming  to  your  freshest  zone  of 
your  pump  suction. 

XQ92.  In  this  interpretation  that  you  give  you  use  the 


322 


ivord,  as  you  so  many  times  call  it,  the  possibility —  A.  I 
referred  to  the  possibilities  in  referring  to  the  apparatus 
Exhibit  3. 

I  XQ93.  — of  the  possibility — to  continue  with  the  ques¬ 
tion — of  the  feed  and  the  fine  earth  being  introduced  be¬ 
tween  the  bulk  supply  and  the  heating  zone.  Where  do  you 
consider  the  fine  earth  and  feed  in  this  Exhibit  3  to  be  in¬ 
troduced?  Is  it  at  the  top  of  the  still  or  at  the  bottom?  A. 
In  Exhibit  3  you  refer  to  ? 

XQ94.  Yes.  The  specific  question  is,  where  is  the  fuller’s 
earth  introduced,  at  the  top  of  the  still  or  near  the  top  of  the 
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still?  A.  The  fuller’s  earth  is  introduced  with  the  fresh 
feed  which  is  introduced  at  the  top  of  the  still  and  flows 
over  the  baffles. 

XQ95.  That  is  what  I  want,  where  it  is  introduced,  not 
what  happens  after  it  gets  in.  And  I  understood  you  to 
say  that  this  Exhibit  3  shows  it  as  it  was  actually  used  in 
1924?  A.  Yes,  sir. 

XQ96.  You  referred,  Mr.  Herthel,  to  agitation  in  the  still 
as  causing  this  fuller’s  earth  to  be  held  in  suspension;  what 
is  the  relative  flow,  the  velocity  of  the  oil  through  the  heater? 
A.  Your  question  is,  what  is  the  relative  flow  through  the 
heater? 

XQ97.  Yes,  and  back  to  the  still.  In  other  words,  what 
is  the  relative  flow  through  the  closed  ring  ?  A.  To  my  recol¬ 
lection  the  relative  flow  was  about  30  to  50  gallons  a  min¬ 
ute. 

XQ98.  And  you  depended  upon  the  oil  being  returned  to 
the  still  in  this  flow  to  stir  up  the  fuller’s  earth  in  the  oil? 
A.  As  far  as  the  mixing  of  the  fuller’s  earth  in  the  flow 
through  the  heater,  yes.  I  think  if  you  will  refer  to  my 
letter  of  January  25,  Exhibit  4,  I  specifically  charged  Mr. 
Pelzer  to  ascertain  what  mesh  earth  will  hold  up  in  suspen¬ 
sion  in  gas  and  oil  and  also  in  what  quantities  it  will  hold 
up,  and  it  is  my  impression  that  tests  were  made  determining 
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that  amount  and  arriving  at  this  amount  of  two  per  cent.,  a^ 
indicated  on  the  summary  sheet,  Exhibit  1.  In  other  word^, 
the  amount  that  would  hold  up  was  not  dependent  upon  any 
unusual  violent  agitation. 

XQ99.  I  think  you  referred  to  the  pump  leaking  badljjy 
which  interfered  with  the  operation  of  this  apparatus,  did 
you  not?  A.  I  did,  yes,  sir. 

XQ100.  And  that  rendered  the  operation  unsatisfactory 
to  a  large  degree?  A.  It  did  not  permit  the  operation  of 
the  still  as  far  as  continuity  of  run  is  concerned,  and  baj 
ance  of  oil,  to  be  as  accurate  as  it  might  have  been. 
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XQ101.  And  1  believe  I  understood  you  to  say  in  yoi|r 
testimony  that  in  some -cases  you  had  a  larger  deposit 
of  carbon  when  using  fuller’s  earth  than  you  did  whe|n 
you  did  not  use  it?  A.  We  did  in  the  top  part  of  the 
heater  which,  as  I  attempted  to  point  out  in  the  testi¬ 
mony,  was  possibly  due  to  the  more  intense  cracking  in 
the  runs  when  we  used  fuller’s  earth.  I  definitely  ex¬ 
pected  to  find  less  carbon  and  did  find  less  carbon  }n 
the  lower  part  of  the  heater. 

XQ102.  According  to  the  record  in  this  case  you  did 
not  file  your  application  involved  in  this  interference 
until  February  12,  1927;  why  did  you  wait  so  long?  A. 
It  was  not  my  doing,  sir.  I  am  only  a  part  of  a  cor¬ 
poration. 

XQ103.  Will  you  please  tell  us  a  little  bit  about  that? 
A.  It  is  beyond  me  to  tell  you  about  that.. 

XQ104.  What  did  you  do  in  connection  with  proceed¬ 
ing  with  patent  protection  after  this  operation  of  the  ap¬ 
paratus  shown  in  Exhibit  3;  what  did  you  next  do  in  con¬ 
nection  with  patent  protection?  A.  My  sole  function  in 
obtaining  patent  protection,  as  you  might  well  know  in 
a  corporation,  is  dependent  upon  powers  other  than  the 
operator.  I  disclosed  to  the  patent  counsel  the  invention 
and  the  results  of  the  demonstration  of  same,  and  further 


than  that  I  knew  nothing  about  any  delay  up  until  the 
time  I  signed  the  application  in  1927,  or  whatever  date 
you  mentioned. 

XQ105.  What  patent  counsel  did  you  disclose  that  to? 
A.  I  believe  it  was  either  Mr.  Barrows  or  Mr.  Adams ;  it 
may  have  been  to  Mr.  Macauley. 

XQ106.  When  did  you  disclose  it  tq  them?  A.  My  rec¬ 
ollection  is  about  May  of  1924. 

XQ107.  And  what  did  you  disclose  to  them?  A.  The 
idea  as  expressed  in  my  letter  of  January  25,  1924. 

XQ10S.  Was  that  all  you  disclosed  to  them,  just  what 
is  in  this  letter  of  January  25,  1924?  A.  I  do  not  spe- 
680 

cifically  recall  whether  I  disclosed  the  drawing  in  Exhibit 
3  or  not. 

XQ109.  So,  as  a  matter  of  fact,  you  just  talked  to  them 
about  it,  and  during  that  conversation,  substantially  as 
far  as  you  can  recall  now,  you  did  not  tell  them  any¬ 
thing  further  than  is  in  the  letter  of  January  25,  1924? 
A.  I  cannot  recall  specifically  all  details.  I  cannot  recall 
Which  one  of  these  gentlemen  I  have  named  I  disclosed 
it  to,  but  I  undoubtedly,  in  such  disclosure,  pointed  out 
the  similarity  with  regard  to  reducing  the  carbon  deposi¬ 
tion  in  the  heater  and  permitting  a  greater  continuity  of 
run  or  larger  product  for  a  given  length  of  run,  of  my 
original  process  which  I  called,  continuous  operation, 
without  any  aid  from  fuller’s  earth  absorption,  and  the 
result  we  obtained  from  our  fuller’s  earth  filter  work,  and 
pointing  out  the  advantages  of  this  particular  operation 
of  not  necessarily  removing  fuller’s  earth  used  which  we 
did  in  our  other  patent,  Exhibit  5. 

XQ110.  In  other  words,  in  this  disclosure  to  your  at¬ 
torney  you  discussed  fuller’s  earth  beds?  A.  I  did,  yes, 
sir. 

XQ111.  And  when  was  it  that  you  made  this  so-called 
disclosure  and  discussion  of  fuller’s  earth  beds?  A.  Well, 
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of  course,  the  discussion  of  fuller’s  earth  beds  was  a  mat 
ter  of  progress  on  the  operation  and  was  generally  dis-j 
cussed  with  regard  to  other  projects  we  had  under  study 
in  connection  with  our  fuller’s  earth  bed  proposition  of 
Exhibit  5. 

XQ112.  What  I  want  to  know  is  when  you  disclosed  this 
invention  to  your  patent  counsel?  A.  Which  one,  sir? 

XQ113.  I  think  you  said  during  your  direct  testimony 
in  May,  1924,  is  that  correct?  A.  That  is  still  my  recol 
lection,  yes,  sir. 

XQ114.  And  I  believe  Exhibit  No.  1  wasn’t  complete 
till  in  June,  1924,  was  it?  A.  Not  entirely,  no,  sir. 

681 

XQ115.  And  Exhibit  13  wasn’t  worked  up  until  August 
1924,  was  it?  A.  Exhibit  13  itself  was  worked  up  in  Junet 
sir,  as  per  the  date  at  the  top. 

XQ116.  in  June?  A.  Yes,  sir.  j 

XQ117.  How  about  the  analytical  results?  A.  In  Au¬ 
gust,  sir. 

XQ118.  But  still  you  disclosed  this  invention  to  your 
patent  counsel  in  May,  1924?  A.  Yes,  sir.  As  a  matter 
of  fact,  it  was  common  procedure  with  the  Sinclair  RefiiJ- 
ing  Company  to  have  periodic  meetings  of  the  technical 
forces  with  the  patent  forces,  and  it  was  actually  the  re¬ 
sult  of  such  a  meeting  in  December  of  1923  that  I  first 
formulated  the  idea  of  this  invention.  I  do  not  recall  a 
disclosure  to  them  at  that  time,  though.  It  is  my  impres¬ 
sion  that  it  was  at  a  subsequent  meeting  where  we  had  a 
general  review  of  the  patentable  features  in  development 
that  I  made  this  further  disclosure  that  I  am  referring 
to  in  May,  1924. 

XQ119.  At  the  time  you  disclosed  this  invention  to  your 
attorneys,  what  drawing  did  you  give  them?  A.  I  do  npt 
recall  specifically  any  drawing.  I  have  mentioned  pre¬ 
viously  that  I  possibly  called  to  their  attention  the  draw¬ 
ing  of  Exhibit  3  and  our  letter  of  January  25th. 
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XQ120.  Did  you  furnish  them  with  a  copy  of  that  Ex¬ 
hibit  3?  A.  I  don’t  recall,  sir. 

XQ121.  And  did  you  do  anything  subsequent  to  that 
time  and  Februaiy  12, 1927,  in  further  calling  this  to  your 
patent  counsel’s  attention?  A.  It  is  my  impression — if 
you  let  me  digress  a  little  bit  in  answering  your  question — 
that  our  general  organization  was  somewhat  upset  right 
about  that  time  and  that  our  Chicago  office  was  moved  to 
New  York  in  early  1924,  and  that  presumably  this  May 
meeting  was  one  of  the  last  I  had,  or  that  I  was  a  party 
to,  for  some  time.  I  recall  several  other  meetings  in  New 
York  at  which  there  was  a  general  discussion  of  the  list 
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of  applications  under  consideration,  but  I  do  not  specifically 
remember  this  particular  application. 

XQ122.  Did  you  file,  Mr.  Herthel,  between  December, 
1923,  and  February  12,  1927,  any  other  patent  applica¬ 
tions?  A.  I  may  have,  I  don’t  remember  specifically,  sir. 

XQ123.  Your  recollection  now,  Mr.  Herthel,  is  that  you 
are  uncertain  whether  you  filed  further  applications  be¬ 
tween  January,  1924,  and  February  12,  1927  ?  A.  I  know 
1 1  had  further  ideas,  but  I  have  no  positive  recollection  of 
any  filing  date,  sir. 

XQ124.  Did  you  turn  those  further  ideas  over  to  your 
patent  counsel  for  the  purpose  of  filing  patent  applica¬ 
tions?  A.  Yes,  sir;  I  remember  one  particularly  that  I 
discussed  with  Mr.  Barrows  in  the  fall  of  1924. 

Mr.  Mason;  It  is  my  intention  by  the  forego¬ 
ing  two  or  three  questions  to  show  that  between 
January,  1924,  and  February  12,  1927,  Mr.  Herthel, 
either  alone  or  as  joint  inventor  with  someone 
else,  filed  a  large  number  of  applications.  This  list 
of  applications  will  be  presented  in  detail  later  dur¬ 
ing  the  taking  of  testimony  in  these  interferences. 

XQ125.  Mr.  Herthel,  do  you  read  the  National  Petro¬ 
leum  News?  A.  I  do  at  times,  yes,  sir. 
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XQ126.  I  show  you  a  bulletin  of  Graver  Corporation! 
entitled  “Cracking  Plant  Makes  64  A.  P.  I.  Anti-knock 
Gasoline  without  Acid  Treating,”  which  states  on  the 
inside  of  the  front  cover  that  it  is  reprinted  from  Na¬ 
tional  Petroleum  News,  issue  of  November  17,  1926,  andl 
I  ask  you  if  you  ever  saw  that  article,  not  the  specific! 
sheet  of  paper!  A.  I  think  I  saw  the  article  in  a  reprint 
form. 
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XQ127.  Did  you  read  it  !  A.  I  believe  I  did,  yes,  sir. 

XQ128.  Where  is  the  Graver  Corporation  located  iii 
East  Chicago,  Indiana,  do  you  know!  A.  Yes. 

XQ129.  The  drawing  on  the  first  page  of  the  printed 
matter  refers  to,  the  Bartles-Maguire  refinery,  East  Chii 
cago,  Indiana;  where  is  that  located  with  relation  to  the 
Sinclair  plant  in  Fast  Chicago,  is  it  very  close?  A.  Yed, 
sir. 

XQ130.  How  close?  A.  Why,  I  would  say  their  fence 
lines  are  within  a  stone’s  throw. 

XQ131.  Do  you  get  the  National  Petroleum  News  in 
your  general  line  of  business?  A.  I  get  it  from  thjs 
library  of  the  development  plant. 

XQ132.  And  do  you  get  it  at  the  time  it  is  issued?  A. 
Yes,  sir.  That  is,  I  don’t  get  it  at  the  time  it  is  issued. 
It  goes  to  our  librarian;  the  librarian  marks  the  copy  if 
there  is  anything  of  interest  to  me  and  he  sends  it  to  me. 

Mr.  Mason:  The  bulletin  just  referred  to  is 
marked  for  identification  Jenkins  Cross  Exhibit  1. 

(The  document  was  so  marked.) 

XQ133.  Mr.  Herthel,  I  show  you  bulletin  of  Graver  Cor¬ 
poration  entitled  on  the  front  “Jenkins  Cracking  Process”, 
and  dated  at  the  bottom  of  the  front  page,  July  15,  1925, 
and  ask  you  if  you  ever  saw  a  bulletin  like  that?  A.  Ydu 
mean  a  copy  of  this? 

XQ134.  Yes,  sir.  A.  I  may  have,  I  do  not  recall  it 
specifically.  I  recall  having  received  from  time  to  tiihe 
one  or  two  Jenkins  bulletins  put  out  as  advertising. 


Mr.  Mason :  The  bulletin  just  referred  to  is  mark¬ 
ed  for  identification  Jenkins  Cross  Exhibit  2. 
(The  document  was  so  marked.) 
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XQ135.  You  stated,  Mr.  Herthel,  that  you  received 
Jenkins  bulletins  sometimes  j  did  you  read  them?  I  mean 
bulletins  of  the  Jenkins  cracking  process?  A.  I  looked 
them  over,  yes,  sir. 

!  XQ136.  I  show  you  a  letter,  an  original  letter  on  the 

stationery  of  [Sinclair  Refining  Company  signed  by  E.  C. 
Herthel  addressed  to  Mr.  Joseph  C.  Winslow,  manager  of 
the  advertising,  Graver  Corporation,  East  Chicago,  In¬ 
diana,  said  letter  dated  February  16,  1927,  and  ask  you 
if  that  is  your  signature  to  that  letter?  A.  Yes,  sir. 

XQ137.  Will  you  please  read  what  the  letter  says?  A. 
Do  you  want  the  date  or  text? 

XQ138.  The  date,  who  it  is  addressed  to  and  the  text. 
A. 

“East  Chicago,  Indiana. 
February  16,  1927. 

Mr.  Joseph  C.  Winslow 
Manager  of  Advertising 
Graver  Corporation 
East  Chicago,  Indiana. 

Dear  Sir: 

I  thank  you  for  sending  me  copy  of  bulletin  de¬ 
scribing  the  Jenkins  cracking  process  requested  by 
me. 

Yours  very  truly.’ ’ 

XQ139.  Is  that  your  signature  to  that  letter?  A.  Yes, 
sir. 

XQ140.  Do  you  remember  writing  that  letter,  Mr. 
Herthel?  A.  I  don’t  specifically  remember  writing  the 
letter,  although  I  do  remember  obtaining  the  bulletin. 
XQ141.  Seeing  the  signature  which  you  admit  is  your 
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own,  do  you  have  any  doubt  that  you  wrote  that  letter? 
A.  No,  sir. 
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NQ142.  Did  you  receive  the  bulletin  that  you  are  thank¬ 
ing  him  for  there?  A.  That  must  have  been  one  of  the 
bulletins  I  previously  referred  to;  I  do  not  identify  which 
bulletin  it  was. 

XQ143.  -Can  you  give  me  anything  a  little  bit  nearer! 
than  saying,  one  of  the  bulletins  you  previously  referred) 
to?  A.  In  my  previous  testimony  when  you  asked  mb 
whether  I  remembered  seeing  the  1925  bulletin  I  answered 
I  did  not  specifically  remember  that ;  that  I  did  remember— f 

XQ144.  Which  one  of  them  do  you  mean  by  the  1923 
bulletin?  A.  That  one  there,  isn’t  that  1925? 

XQ145.  You  are  referring  to  Jenkins  Cross  Exhibit  2|. 
A.  That  I  did  remember  receiving  one  or  two  Jenkin$ 
bulletins  at  one  time  or  another. 

XQ146.  And  whenever  you  received  a  Jenkins  bulletin), 
I  believe  you  said  you  read  it,  did  you  not?  A.  Yes,  |E 
looked  them  over. 

XQ147.  Mr.  Herthel,  were  you  ever  at  the  Shreveport 
Producing  &  Refining  Company’s  plant  at  Shreveport, 
Louisiana?  A.  I  don’t  think  I  have  ever  been  at  any  re¬ 
finery  in  Shreveport. 

XQ148.  You  feel  quite  sure  of  that,  do  you?  A.  I  a 
reasonably  certain  of  that,  yes,  sir. 

XQ149.  Have  you  ever  been  to  the  Kanotex  Refining 
Company  at  Arkansas  City,  Kansas?  A.  I  don’t  remem¬ 
ber  specifically  whether  I  was  in  the  Kanotex  or  not.  I 
remember  back  when  we  were  making  a  survey  of  re¬ 
fineries  of  the  Mid  Continent,  being  at  some  refinery  jjit 
Arkansas  City.  I  was  at  Oklahoma  and  one  other  planjt, 
whether  it  was  Kanotex  or  not,  it  was  the  one  that  had 
some  Dubbs  that  blew  up,  is  that  the  Kanotex? 

XQ150.  Do  you  recall  when  you  visited  the  Kanotex 
Refining  Company’s  plant?  A.  I  don’t  remember  thjat 
it  was  the  Kanotex  I  visited,  sir. 
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XQ151.  Did  you  ever  visit  the  Wilhoit  Refining  Com¬ 
pany  in  Joplin,  Missouri?  A.  No,  sir. 

XQ152.  Did  you  ever  visit  the  plant  of  the  Peerless  Oil 
and  Refining  Company  at  Chanute,  Kansas?  A.  No,  sir. 

XQ153.  Or  the  Independent  Oil  &  Gas  Company’s  plant 
in  Okmulgee,  Oklahoma?  A.  I  think  I  made  a  trip  to 
Okmulgee  years  ago,  at  which  time  I  visited  the  Cities 
Service  plant,  and  I  don’t  know  whether  it  was  the  In¬ 
dependent  plant,  Independent  Company  or  not,  that  is 
the  fine  earth  plant,  but  I  did  visit  another  plant  there 
that  had  a  fine  earth  plant. 

XQ154.  Who  was  the  superintendent  of  that  plant  you 
refer  to?  A.  I  think  a  gentleman  by  the  name  of  Wads- 
w’orth  was  in  some  sort  of  authority,  I  don’t  know  if  he 
was  superintendent  or  not. 

XQ155.  Did  you  ever  visit  the  plant  of  the  Bolene  Re¬ 
fining  Company  at  Enid,  Oklahoma?  A.  No,  sir. 

XQ156.  Did  you  ever  visit  the  plant  of  the  Terminal 
Oil  &  Refining  Company  at  Texas  City,  Texas?  A.  No, 
sir. 

XQ157.  Did  you  ever  visit  the  plant  of  the  White  Eagle 
Oil  Company  at  Casper,  Wyoming?  A.  No. 

XQ158.  Did  you  ever  visit  the  plant  of  the  Bartles- 
Maguire  Company  at  East  Chicago,  Indiana?  A.  The 
only  time  I  was  within  their  gates  was  one  time  they  had 
a  fire  on  their  shell  stills.  I  never  did  see  their  Jenkins 
equipment. 

XQ-159.  When  was  that?  A.  My  recollection  is  a  mat¬ 
ter  of  three  or  four  years  ago. 

XQ160.  That  is  a  little  indefinite,  Mr.  Herthel,  could 
you  fix  that  a  little  more  definitely?  A.  The  only  time  I 
remember  definitely  in  my  mind  was  when  we  had — 

XQ161.  I  am  talking  about  the  Bartles-Maguire  Com¬ 
pany.  A.  I  don’t  remember  it  any  more  definitely,  no, 
sir. 
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XQ162.  What  did  you  do,  just  go  over  to  see  the  fire 
or  did  you  talk  to  somebody?  A.  I  went  over  to  try  to 
help  at  the  fire,  I  was  in  the  plant  only  a  few  minutes. 

XQ163.  Did  you  talk  to  anybody  about  the  Jenkins 
process?  A.  No,  I  did  not. 

XQ164.  Whom  did  you  see?  A.  I  don’t  recall  having 
seen  anybody  that  I  remember  the  name  of.  I  had  neveij 
met  although  1  had  talked  to  the  superintendent,  what  is; 
his  name,  Hildebrand?  I  have  wanted  to  meet  him. 

XQ165.  And  when  you  visited  the  plant  of  the  Inde¬ 
pendent  Oil  &  Gas  Company  at  Okmulgee,  Oklahoma,  at 
which  you  said  Mr.  Wadsworth  was  superintendent,  did 
you  see  or  talk  to  anybody  there  about  the  Jenkins  prol- 
cess?  A.  I  doubt  if  they  had  it  at  that  time,  sir. 

XQ166.  When  were  you  there?  A.  That  was  many 
years  ago. 

XQPL67.  About  when  was  it?  A.  I  can’t  remember 
m  when  we  made  the  survey  of  those  refineries.  I  will  be 

glad  to  call  up  my  office  to  refresh  my  memory  on  it.  If 
you  are  trying  to  find  out  when  I  saw  a  Jenkins  stilj, 
the  only  Jenkins  stills  I  ever  saw  were  in  the  installa¬ 
tion  at  the  McColl  refinery  in  Toronto,  and  the  installa¬ 
tion  at  the  Skelly  plant  at  Eldorado,  Kansas,  and  tha[t 
was  some  time  after  they  had  installed  their  Winkleif- 
Koch  stills  which  primarily  went  into  those. 

XQ168.  Are  you  referring  to  the  Skelly  plant?  A.  Ye 
sir. 

XQ169.  When  were  you  at  the  McColl  plant  in  To¬ 
ronto?  A.  I  don’t  recall  that  specific  date.  They  had  a 
Jenkins  still  there.  I  was  acting  in  a  consulting  capacity 
up  there,  I  judge  that  to  be  all  of  five  years  ago. 

XQ170.  It  might  have  been  more  than  five  years?  jjL 
*  It  may  have  been,  I  can  refresh  my  memory  on  th^t 

though,  if  you  care  to  have  me. 
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XQ171.  What  was  the  nature  of  your  consulting  wo 
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I  mean  at  McColl’s?  A.  General  consultation,  sir,  on 
their  fractionating  equipment  treating,  and  so  forth. 

XQ172.  When  was  it  you  were  at  the  Eldorado  plant 
of  the  Skelly  Company?  A.  I  would  judge  that  to  be 
about  three  or  four  years  ago. 

XQ173.  Could  it  have  been  longer  than  that?  A.  I  don’t 
think  it  could  have  been,  no,  sir. 

i  XQ174.  If  you  could  get  those  dates  I  would  be  glad 
to  have  them.  A.  All  right. 

Mr.  Edmonds:  Is  it  a  matter  of  a  couple  of 
minutes  ? 

A.  That  is  all. 

XQ175.  You  have  testified  about  the  operation  of  an 
experimental  plant  built  in  accordance  with  Exhibit  3; 
when  was  the  operation  of  that  plant  discontinued?  A. 
June,  1924. 

XQ176.  June,  1924?  A.  Yes,  sir. 

XQ177.  And  was  it  ever  operated  any  after  that?  A. 
It  was  not. 

XQ178.  And  what  did  you  do  next  with  any  further 
work  in  connection  with  that  same  invention  that  was 
involved  in  that  experimental  plant,  Exhibit  3?  A.  Phys¬ 
ically  you  mean,  or  any  way? 

XQ179.  Physically.  A.  This  particular  set  of  tests  hav¬ 
ing  demonstrated  to  our  satisfaction,  we  made  no  further 
tests. 

XQ180.  And  what  did  you  next  do  in  connection  with 
the  use  of  that  invention,  was  it  just  discontinued  and 
did  nothing,  or  did  you  do  anything  further?  A.  Well, 
as  far  as  the  invention  was  concerned,  having  demon¬ 
strated  its  advantages,  outside  of  the  disclosure  to  pat¬ 
ent  counsel,  we  substantially  put  it  on  the  shelf  because 
we  were  busy  with  many  other  projects  and  it  did  not 
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particularly  fit  in  with  our  refinery  economics  at  that 
time, 
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XQ181.  So  that  it  was  quite  a  while  before  you  toot 
it  up  again?  A.  As  far  as  what,  sir? 

XQ182.  As  far  as  physical  use  or  non-operation  o£ 
that  invention  was  concerned.  A.  Well,  as  far  as  actual 
physical  use,  sir,  we  never  put  it  up  again. 

XQ183.  I  am  not  talking  about  the  use  of  the  appara¬ 
tus,  I  am  talking  about  the  use  of  the  invention.  A.  Of 
use  of  the  invention. 

XQ184.  In  other  words,  you  just  discontinued  it  and 
never  did  anything  further  with  it?  A.  We  had  no  appli¬ 
cation  in  the  refinery  economics  for  it. 

XQ185.  In  what  way  after  this  work  of  Exhibit  3  did 
you  use  fuller’s  earth  in  cracking?  A.  We  used  fuller^ 
earth  as  a  filter  bed  in  cracking  stills  both  before  an(l 
after  this  invention. 

XQ186.  And  do  you  use  fuller’s  earth  now  in  your 
operations  of  cracking? 

Mr.  Edmonds:  I  will  instruct  the  witness  that 
it  is  not  essential  that  he  answer  the  question  aboijit 
the  present  practice  of  his  company,  if  he  con¬ 
siders  that  the  interests  of  his  company  would  be 
better  served  by  not  doing  so. 

Mr.  Mason:  Question  withdrawn. 

XQ187.  Then  I  understand  you  to  say  that  you  made 
no  further  use  whatever  of  the  invention  shown  in  con¬ 
nection  with  the  apparatus  of  Exhibit  3,  after  June,  192)4, 
is  that  correct?  A.  We  made  no  physical  use  of  the 
invention  after  its  satisfactory  demonstration  at  that 
time. 

Mr.  Mason:  That  is  all. 

Mr.  Edmonds:  Mr.  Schuster,  do  you  want  jfco 
question  the  witness? 

Mr.  Schuster:  No,  thank  you.  No  cross  e 
tion. 
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LOUIS  D.  FORWARD,  called  as  a  witness  on  behalf 
of  Herthel,  having  been  first  duly  sworn  to  testify 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows: 

Direct  Examination  by  Mr.  Edmonds: 

i  Ql.  Will  you  please  state  your  name,  age,  residence 
and  occupation?  A.  Louis  D.  Forward;  age  32;  resi¬ 
dence,  New  York  City;  occupation,  attorney  and  coun¬ 
selor  at  law  associated  with  the  firm  of  Pennie,  Davis, 
Marvin  &  Edmonds,  having  offices  at  165  Broadway. 

Q2.  How  long  have  you  been  with  the  firm?  A.  Since 
early  in  January,  1926. 

Q3.  What  was  the  character  of  your  duties  with  the 
firm  in  1926  and  1927?  A.  When  I  first  became  asso¬ 
ciated  with  the  firm  of  Pennie,  Davis,  Marvin  &  Edmonds 
I  worked  under  the  immediate  supervision  of  Raymond 
F.  Adams,  who  is  now  a  member  of  that  firm.  During 
the  first  few  weeks  of  that  work  I  was  just  becoming 
acquainted  with  the  general  procedure,  and  then  I  began 
rendering  considerable  assistance  with  the  prosecution 
and  preparation  of  applications,  principally  those  relat¬ 
ing  to  refining  and  cracking  of  oil.  Mr.  Adams  at  that 
time  had  been  handling  the  major  part  of  that  work, 
and  when  I  first  started  working  for  him  he  had  on  his 
desk  some  40  to  50  unprepared  applications  which  he 
had  been  unable  to  find  time  to  complete.  Within  the 
first  month  or  so  he  handed  me  outlines,  short  memos., 
and  in  most  instances  bristol-board  Patent  Office  draw¬ 
ings  which  he  had  prepared  from  conferences,  some  of 
which  bore  dates  back  as  far  as  two  years.  One  of  these 
memos,  related  to  the  use  of  fine  earth  in  a  pressure  still 
and  described  high  velocity  flow  of  fine  earth  through 
the  tubes  of  a  Parmelee  type  of  apparatus.  It  also  de¬ 
scribed  feeding  the  earth  and  the  oil, — may  I  say,  fresh 
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oil  and  earth — to  the  tubular  heating  element.  This 
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memo,  was  supplemented  by  a  number  of  remarks  from 
Mr.  Adams,  and  I  was  instructed  to  prepare  drafts  of 
patent  applications  on  these  items. 

Q4.  Please  state  what  was  the  practice  of  the  offide 
of  Pennie,  Davis,  Marvin  &  Edmonds  at  that  time,  and 
through  the  years  since  then,  with  respect  to  the  prepa¬ 
ration  of  a  docket,  or  one  of  these  bristol-board  wrap¬ 
pers,  that  you  have  just  referred  to?  A.  The  custom, 
ever  since  my  association  with  this  firm,  has  been  that 
as  soon  as  the  preparation  of  a  patent  application  is  defi¬ 
nitely  decided  upon,  a  docket  is  requested  from  the  file 
room,  and  a  docket  number  or  file  number  is  assigned  to 
that  application. 

Q5.  In  doing  that  is  use  made  of  a  printed  form?  A. 
Use  is  made  of  a  printed  form,  and  the  name  of  the  in¬ 
ventor, — well,  possibly  one  or  two  remarks  about  the 
subject  matter,  and  the  client  to  whom  the  bill  is  to  be 
charged. 

Q6.  Are  they  endorsed  on  the  form?  A.  They  are  en¬ 
dorsed  on  this  printed  form. 

Q7.  Is  anything  done  about  the  date?  A.  The  date  if 
the  docket  request  is  placed  on  the  docket  as  issued. 

Q8.  Please  continue  to  state  your  knowledge  of  tie 
application  involved  in  this  interference?  A.  In  th|is 
particular  instance  Mr.  Adams  told  me  that  it  would  nit 
be  necessary  for  me  to  get  new  dockets  because  he  wis 
sure  I  would  find  that  dockets  had  already  been  issuid 
for  these  cases,  so  I  went  to  the  file  room  and  found  su<?h 
to  be  the  case. 

Q9.  They  are  the  cases  that  he  assigned  to  you  for 
work?  A.  These  cases  that  he  assigned  to  me. 

Q10.  Did  you  find  that  a  docket  had  been  made  out 
for  the  application  of  Mr.  Herthel’s  involved  in  tljis 
interference?  A.  I  found  such  docket  had  been  made  obt 
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for  this  application  of  Mr.  HerthePs  involved  in  tfyis 
interference. 
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Qll.  Is  that  the  docket  that  you  now  have  before  you? 
A.  Yes,  sir. 

Q12.  And  has  it  in  it  a  request  for  a  docket  of  the 
sort  that  you  referred  to?  A.  It  is  the  first  sheet  in  the 
file. 

Q13.  Was  that  there  at  the  time  you  first  saw  that 
docket?  A.  Yes,  sir,  it  was. 

Q14.  When  was  it  that  you  got  the  docket  from  the 
file  room?  A.  I  cannot  fix  the  exact  date,  but  it  was 
within  a  period  starting  a  few  days  before  the  end  of 
January  and  extending  over  a  few  days  into  the  first 
part  of  February,  1926. 

Q15.  Have  you  got  there  the  request  for  the  docket 
to  which  you  referred?  A.  Yes,  sir,  I  have. 

16.  You  just  removed  it  from  the  docket  file?  A. 
Yes,  sir. 

Q17.  Will  you  state  what  date  appears  on  it?  A. 

1  May  8, 1924,  and  the  docket  number  is  B1062. 

Q18.  Is  that  the  number  by  which  that  application  has 
been  designated  ever  since  then?  A.  Yes,  sir. 

Mr.  Edmonds:  This  request  for  docket  which 
the  witness  has  just  abstracted  from  the  file  of 
the  Herthel  application  involved  in  this  inter¬ 
ference  is  now  offered  in  evidence  as  Herthel  Ex¬ 
hibit  14. 

(Said  document  so  offered  in  evidence  was 
marked  Herthel  Exhibit  14.) 

19.  Now  will  you  state  what  you  did  in  connection 
with  this  application  after  getting  that  docket  with  this 
!  request  for  docket  in  it,  in  January  or  February,  1926? 
A.  I  did  not  proceed  immediately  to  prepare  that  particu¬ 
lar  application,  because  there  was,  as  I  previously  stated, 
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a  number  of  applications  handed  to  me  at  one  time,  and  I 
prepared  these  one  at  a  time  and  in  no  particular  se¬ 
quence,  using  as  much  time  as  I  could  in  the  prepa- 


ration,  from  the  time  I  was  required  to  put  on  the  prose¬ 
cution  of  the  many  oil  refining  applications  that  were 
then  pending  and  under  my  supervision.  This  mear.t 
that  some  days  I  would  be  unable  to  touch  the  prepara¬ 
tion  of  an  application;  other  days  I  would  be  able  to  put 
in  from  two  to  two  and  a  half  hours,  and  now  and  thep 
possibly  an  entire  day.  I  recall  that  a  draft  of  this  par¬ 
ticular  application  was  prepared  by  me  in  its  entirety 
during  November,  1926.  It  laid  on  my  desk  for  a  fejvv 
days  and  was  slightly  revised,  changing  a  sentence  or  ^o 
to  make  better  English,  on  the  last  day  which,  to  tpe 
best  of  my  recollection,  was  December  6,  1926.  Tlje 
application  was  then  turned  over  to  Mr.  Adams  wljo 
glanced  over  it  and  it  was  then  forwarded  to  Mr.  Isopi 
of  the  Sinclair  Refining  Company,  to  whom  all  patent 
matters  are  transmitted,  to  be  executed  by  the  invento::; 
but  to  the  best  of  my  recollection  from  the  time  this 
memo,  was  handed  over  to  me  to  prepare  the  applica¬ 
tion,  in  the  latter  part  of  January  or  the  first  of  Febru¬ 
ary,  1926,  I  consulted  with  no  one  in  the  office  or  opt 
of  the  office  regarding  this  subject  matter  until  the  ap¬ 
plication  had  been  completed,  and  the  completed  dra(ft 
was  handed  over  to  Mr.  Adams  for  his  consideration 

Q20.  Have  you  any  definite  information  available  pt 
the  moment  as  to  when  the  drawing  for  this  application 
of  Mr.  Herthel’s  was  made?  A.  I  cannot  say  when  tlfie 
original  pencil  sketch  of  the  drawing  was  made.  Jit 
was  inked  in  and  completed  by  the  draftsman  in  Mar<jh 
of  1926. 

Q21.  Did  you  give  the  draftsman  the  instructions  <x> 
prepare  the  drawing  or  was  that  done  by  Mr.  Adams 
or  by  both  of  you?  A.  The  original  instructions  were 
given  by  Mr.  Adams,  and  my  recollection  is  now  tpat 
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when  I  got  this  docket  it  had  a  pencil  sketch  in  it,  that 
is,  a  pencil  drawing  on  bristol-board,  and  that  that  'das 
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later  inked  in  with  the  appropriate  legends  and  arrows, 
but  the  original  drawing  had  no  legends  and  arrows  but 
just  the  apparatus. 

Q22.  That  had  been  done  by  Mr.  Adams  before  your 
connection  with  the  application?  A.  That  had  been 
done  by  Mr.  Adams  before  my  connection  with  the  ap¬ 
plication,  and  it  was  his  general  custom  to  do  that  in 
most  instances  at  the  time,  or  about  the  time,  that  he 
applied  for  a  docket.  It  still  is  his  custom. 

Q23.  The  drawing  was  only  in  pencil  when  you  first 
saw  it?  A.  Yes,  sir,  it  was  a  drawing  for  the  patent, 
a  draftsman’s  drawing,  the  same  as  in  final  form  out¬ 
side  of  the  legends  and  wTas  not  inked  in. 

Q24.  Do  you  know  whether  that  particular  sheet  sub¬ 
sequently  became  the  drawing  filed  with  the  application? 
A.  That  particular  sheet  subsequently  became  the  draw¬ 
ing  that  was  filed  with  this  application. 

Mr.  Edmonds:  That  is  all. 

Cross  Examination  by  Mr.  Mason: 

XQ.25.  Mr.  Forward,  have  you  got  that  original  memo¬ 
randum  that  Mr.  Adams  furnished  you  in  connection  with 
this  application?  A.  I  have  located  a  book  which  is  an 
outline  of  pending  applications;  it  has  very  short  memos. 

XQ26.  You  mean  for  several  applications  or  this  one 
only?  A.  It  is  an  outline  of  some  48  or  50  applications. 
As  you  will  notice,  this  is  No.  48  of  group  4. 

XQ27.  Will  you  please  pick  out  the  one  referring  to 
this  specific  application  of  Herthel’s  involved  in  this  in¬ 
terference?  A.  Yes,  sir.  It  is  part  of  a  paper  entitled 
“  Sinclair  Refining  Company  proposed  patent  applica- 
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tions.”  It  is  headed  “New  York,  May  .1st,  1924.”  On 
the  first  page  there  is  group  1  which  is  rather  a  broad 
classification.  Group  4  is  entitled  “Oil  Cracking  Fuller’s 
Earth  and  Related  Cases.”  Item  48  reads:  “Use  of  fine 
fuller’s  earth  in  suspension  in  the  oil  circulated  through 
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the  tubes  at  a  sufficiently  high  velocity  to  preclude  d 
position  of  the  fuller’s  earth  on  the  tubes.  Results  thiis 
far  attained  seen  to  indicate  that  this  is  entirely 
feasible.”  ' 

XQ28.  And  is  that  the  entire  reference  in  that  bock 
to  this  application  in  interference?  A.  In  this  book,  yes, 
sir. 

Mr.  Edmonds:  It  is  a  fact,  is  it  not,  that  at 
some  time  since  the  book  was  given  you,  abo^e 
this  that  you  have  just  read  is  written  “B1062”? 

A.  That  is  right.  That  was  entered  in  there  by  Mr. 
Adams,  in  Mr.  Adams’  handwriting,  at  the  time  that  I 
returned  to  him  the  draft  of  the  application. 

Bv  Mr.  Mason: 

XQ29.  And  you  have  read  into  the  record  everything 
in  that  book  that  pertains  to  this  Herthel  application  in¬ 
volved  in  this  interference?  A.  Everything  in  this  book. 
I  might  add  that  Mr.  Adams  keeps  a  large  file  of  what 
•  he  classifies  as  application  aids,  which  contains  notes 

on  many  little  details  that  he,  himself,  has  made  at  con¬ 
ferences,  and  unless  you  are  pretty  good  you  have  quite 
a  time  deciphering  them  at  times.  But  it  also  has  in 
addition  to  these  little  details  short  notes  relating  to 
sketches  with  lead  lines  directed  to  parts  of  the  appa¬ 
ratus  indicating  the  operation  of  that  particular  papt. 

XQ30.  In  so  far  as  you  know,  Mr.  Forward,  when  wfas 
the  pencil  drawing  of  this  application  made?  A.  I  shopld 
sav  it  was  before  my  time. 
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Mr.  Edmonds:  Have  you  got  in  that  book!  a 
record  that  relates  to  that?  I  think  I  saw  some¬ 
thing  in  there  that  may  throw  light  on  that. 

A.  Yes,  sir,  this  is  the  draftsman’s  card  which  }ias 
••  the  identification,  B1062.  It  bears  two  dates,  January 

18,  1926,  and  March  18,  1926.  I  would  say  that  the 
January  18,  1926,  was  in  all  probability  when  the  pencil 
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sketch  was  made  by  the  draftsman  and  the  drawing  was 
completed  on  March  18,  1926,  the  inked  drawing  that 
was  finally  filed  in  the  Patent  Office. 

XQ31.  But  that  is  only  your  presumption  in  looking 
at  this  card;  you  have  no  direct  information  on  that? 
A.  I  have  already  testified  that  the  application  draw¬ 
ings  were  inked  in,  in  March,  that  recollection  is  definite. 

XQ32.  What  year?  A.  1926. 

XQ33.  You  have  testified  that  you  .started  to  work 
with  Pennie,  Davis,  Marvin  &  Edmonds  in  January, 
1926,  and  that  you  worked  for  a  while  with  someone  else 
other  than  Mr.  Adams?  A.  Yes. 

XQ34.  Is  that  correct?  A.  Yes. 

XQ35.  When  did  you  commence  work  for  Mr.  Adams, 
immediately  upon  your  connection  with  that  firm?  A. 
Immediately,  yes. 

i  XQ36.  And  did  you  work  on  other  matters  than  the 
subject  matter  of  this  Herthel  application  in  this  inter¬ 
ference  at  the  beginning,  or  did  you  start  immediately 
on  this?  A.  My  first  two  weeks  was  used  to  get  gen¬ 
erally  acquainted  with  the  procedure  of  the  office,  and 
also  to  read  over  the  application  program  and  the  then 
pending  applications  which  I  was  expected  to  work 
into. 

Mr.  Mason:  That  is  all. 

Mr.  Edmonds:  Have  you  anything,  Mr. 
Schuster? 
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Mr.  Schuster:  Nothing.  No  cross  examination. 

Mr.  Mason:  I  would  like  to  ask  the  reporter  to 
mark  for  identification  as  Jenkins  Cross  Exhibit 
3,  the  letter  from  Mr.  Herthel  to  Mr.  Joseph  C. 
Winslow,  dated  February  16,  1927,  which  was  tes¬ 
tified  to  by  Mr.  Herthel  during  his  cross  exami¬ 
nation. 

(The  document  was  so  marked.) 

Deposition  closed. 
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EUGENE  0.  HERTHEL  resumed  the  stand  and  fur¬ 
ther  testified  as  follows: 

Mr.  Edmonds:  Mr.  Herthel  has  now  returned 
after  having  endeavored  to  get  by  telephone  the 
data  which  counsel  for  Jenkins  asked  him  to  g^t 
if  he  could.  Mr.  Herthel  have  you  got  any  state¬ 
ment  to  make  now? 

A.  Yes,  sir.  My  connection  with  McColl  was  from 
August,  1926,  to  December,  1927.  My  visit  to  the  9kel|y 
plant  was  in  February,  1929.  Those  dates  are  quite 
definite.  I  am  not  sure  about  the  visit  to  the  plant  th|at 
Mr.  Wadsworth  was  connected  with,  in  fact,  I  don|’t 
know  that  it  was  called  the  Independent  at  that  tinje, 
it  may  be  the  Independent  plant.  The  date  I  have  f)?r 
our  refinery  survey  on  that  plant  is  February,  1925. 
This  survey  was  made  during  the  spring  of  1925,  tips 
refinery  survey.  That  was  a  strictly  clerical  survey. 


By  Mr.  Mason: 

XQ188.  What  was  the  purpose  of  that  survey? 
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Purely  interpretation  of  the  economics  of  the  refinery 
business;  the  assistants  1  had  were  two  chief  clerks. 
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XQ189.  Was  any  effort  made  during  that  survey  of 
going  into  the  different  processes  used?  A.  No,  sir. 

XQ190.  Did  I  understand  you  to  say  that  you  were 
at  the  McColl,  Toronto,  plant  in  August,  1926?  A,  I 
think  my  first  trip  up  there  was  in  August,  I  am  not 
sure.  These  are  the  dates  of  my  correspondence  relative 
to  my  contact  with  Mr.  McColl  and  the  McColl  plant. 

XQ191.  You  mean  August  of  1926?  A.  Yes,  sir,  Au¬ 
gust,  1926,  to  December,  1927. 

XQ192.  Did  you  learn  anything  about  the  Jenkins 
process  using  lime  at  that  time,  in  August,  1926?  A. 
I  don’t  think  I  learned  anything  about  the  Jenkins 
process  from  my  McColl  visit. 

XQ193.  Did  you  talk  to  anybody  about  it?  A.  I  think 


in  some  of  my  visits  there  I  had  explained  to  me  the 
matter  of  the  Jenkins  operation.  As  I  recall,  they  were 
having  some  difficulty  with  a  matter  relative  to  the 
evaporator  they  had  at  that  time. 

XQ194.  Was  anything  said  to  you  during  that  time 
about  the  Jenkins  use  of  lime?  A.  There  might  have 
been. 

I  XQ195.  Did  you  see  a  shed  in  which  lime  was  stored 
near  the  still?  A,  No,  I  don’t  recall  seeing  the  shed, 
but  I  do  recall  their  telling  me  about  lime  because  I 
remember  their  telling  me  about  the  quality  of  lime;  I 
don’t  remember  what  it  was.  It  was  some  special  de¬ 
hydrated,  or  otherwise.  I  don’t  think  this  was  neces¬ 
sarily  on  my  first  visit  there. 

XQ196.  Did  you  see  the  Jenkins  stills  at  the  McColl 
plant  in  Toronto  at  that  time?  A.  During  my  contact 
with  them  I  did  see  a  still,  yes,  sir. 

XQ197.  And  did  you  understand  how  they  were  oper¬ 
ated?  A.  Yes,  sir. 

XQ198.  And  did  you  understand  that  they  used  lime 
in  the  stills?  A.  Yes,  sir. 
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XQ199.  And  did  you  understand  how  they  used  the 
lime?  A.  I  don’t  recall  how  they  put  the  lime  in.  I 
knew  they  took  it  out  with  their  tar. 
i  XQ200.  But  you  did  know  that  they  used  lime  in  the 
still?  A.  I  believe  so. 

XQ201.  And  when  you  speak  of  Toronto,  Mr.  Herthel, 
you  mean  Toronto,  Canada?  A.  Yes,  sir. 

Mr.  Mason:  That  is  all. 

Mr.  Edmonds:  Is  there  anything  further,  Mr. 

Schuster? 

Mr.  Schuster:  No,  sir. 

Re-direct  Examination  by  Mr.  Edmonds: 

RDQ202.  Will  you  state  when  it  was  that  you  first 
learned  that  lime  was  used  in  the  operation  of  the  Jen¬ 
kins  still?  A.  I  don’t  recall  when  it  was. 


343 


RDQ203.  Was  your  first  knowledge  of  it  obtained  by 
you  in  connection  with  the  work  you  did  for  the  McColl 
Company?  A.  It  may  have  been  then. 

Mr.  Mason:  I  object  to  that  .question.  The. 
ground  of  the  objection  is  that  he  said  he  did  not 
know  when,  and  the  question  is  leading,  and  Jin 
attempt  to  lead  him  into  when  that  was. 

A.  As  I  recall  from  Mr.  Mason’s  questions,  that  is  the 
first  time  I  made  a  note  of  the  kind  of  lime  used,  if  I 
had  known  previously  that  they  used  lime.  The  infor¬ 


mation  may  have  come  from  some  of  their  bulletins 
I  had  had  them  available  previous  to  that  time. 
RDQ204.  Did  you  make  various  visits  to  the  plant 
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the  McColl  company  in  the  period  between  August,  1926, 
and  December,  1927?  A.  I  may  have  made  as  many  !as 
three  or  more. 
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RDQ205.  Do  you  know  at  what  one  of  the  several 
visits  you  made  you  learned  about  the  use  of  lime  in  the 
Jenkins  stills  at  the  McColl  plant?  A.  I  do  not,  except 
1  do  not  think  it  was  the  first  one  or  maybe  one  of  the 
first  few  visits,  since  my  first  project  up  there  was  in 
connection  with  their  fractionating  equipment. 

Mr.  Edmonds :  That  is  all. 

Re-cross  Examination  by  Mr.  Mason : 

RXQ206.  Who  was  the  superintendent  at  that  plaht? 
A.  Mr.  Orison  was  superintendent.  Most  of  my  dealings 
were  with  Mr.  McColl  personally. 

RXQ207.  In  your  visit  there  in  August,  1926,  did  you 
talk  to  Mr.  McColl?  A.  In  the  first  place  I  don’t  know 
definitely  that  I  can  confirm  for  you  when  my  first  visit 
was,  not  tonight,  because  my  secretary  has  gone,  but 
that  is  the  date  she  gave  me  as  beginning  the  contact 
and  it  might  have  been  by  letter  solely,  but  it  presum¬ 
ably  was  shortly  thereafter  if  not  August  specifically^ 
talked  to  Mr.  McColl  and  I  talked  to  Mr.  Orison. 


344 


RXQ208.  That  is,  you  are  not  definite,  it  might  have 
been  August,  1926,  that  you  learned  about  the  Jenkins 
process  using  lime  at  the  McColl  plant?  A.  It  might 
have  been,  but  I  don’t  think  it  was. 

Mr.  Mason:  That  is  all. 

STIPULATION 

It  is  stipulated  and  agreed  by  counsel  that  Ex¬ 
hibits  offered  in  behalf  of  any  party  to  this  inter¬ 
ference  may  be  retained  in  the  custody  of  the 
counsel  for  that  party,  the  Exhibits  to  be  produced 
at  all  hearings,  and  copies  of  them  to  be  supplied 
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on  request,  and  subject  to  inspection  and  any 
corrections  that  might  appear  necessary  to  con¬ 
form  with  actual  facts. 

It  is  also  stipulated  that  printed  copies  of  the 
United  States  Patents  may  be  offered  in  evidence 
and  used  herein  with  the  same  force  and  effect 
'  as  certified  copies,  subject  to  the  usual  correc¬ 
tions. 

It  is  also  agreed  that  the  signatures  of  the  wit¬ 
nesses  to  their  depositions  are  waived. 

Whereupon  an  adjournment  was  taken  to  Oc¬ 
tober  8,  1932,  at  9:30  o’clock  A.  M. 


October  8, 1932. 
9:30  o’clock  A.  M. 

Present — Counsel  as  before. 

HARRY  L.  PELZER,  called  as  a  witness  on  behalf 
of  Herthel,  having  been  first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  testi¬ 
fied  as  follows: 

Direct  Examination  by  Mr.  Diamond: 

Ql.  State  your  name,  age,  residence  and  occupation? 
A.  Harry  L.  Pelzer ;  age  36 ;  residence,  Houston,  Texas ; 
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occupation,  I  am  Assistant  Superintendent  of  the  Hous¬ 
ton  refinery  of  the  Sinclair  Refining  Company. 

Q2.  How  long  have  you  been  in  the  employ  of  t}ie 
Sinclair  Refining  Company?  A.  Since  1919. 

Q3.  And  state  what  your  capacities  have  been  con¬ 
tinuously  from  that  time  to  date,  and  at  which  refineries 
you  have  been  employed?  A.  Prior  to  1930  my  normal 
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employment  was  at  the  East  Chicago  refinery  in  develop¬ 
ment  work.  Since  1930  I  have  been  permanently  at 
Houston  refinery. 

Q4.  State  in  some  greater  detail  just  what  your  posi¬ 
tion  was  during  the  first  half  of  the  year  1924,  who  you 
were  working  under,  what  class  of  work  you  were  doing, 
and  so  forth?  A.  During  the  first  half  of  1924  I  ■was 
working  under  Mr.  E.  C.  Herthel  in  development  work, 
which  included  development  of  new  processes  and  gen¬ 
eral  technical  test  work. 

Q5.  On  or  about  January,  1924,  were  you  familiar 
with  any  commercial  use,  by  the  Sinclair  company,  of 
fuller’s  earth  in  connection  with  the  refining  of  petro¬ 
leum? 

Mr.  Mason:  Question  is  objected  to  as  lead- 
..  ing- 

A.  I  was  familiar  with  such  commercial  installation. 

Q6.  State,  generally,  how  fuller’s  earth  was  used  in 
the  process  and  apparatus  to  which  you  refer?  A.  The 
fuller’s  earth  was  used  as  a  bed  transversely  across 
the  bulk  supply  drum  of  an  Isom  still  for  the  purpose  of 
removing  carbonaceous  materials  from  the  oil  supply  to 
the  heater. 

Q7.  To  what  extent  did  the  practice  to  which  you  refer 
conform  with  the  description  and  illustration  of  Patent 
No.  1,634,666,  a  copy  of  which  is  Exhibit  5  in  this  case? 
A.  The  commercial  practice  corresponded,  in  all  essential 
details,  with  Patent  No.  1,634,666. 
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Q8.  That  patent  appears  to  have  been  granted  to  E. 
C.  Herthel  and  H.  L.  Pelzer,  or  rather,  granted  to  them 
as  the  patentees  and  to  the  Sinclair  Refining  Company 
as  their  assignee;  are  you  the  H.  L.  Pelzer  who  is  one 
of  the  patentees  under  this  patent?  A.  I  am. 

Q9,  Did  any  other  use  of  fuller’s  earth  in  the  refining 
of  petroleum  come  to  your  attention  at  or  about  the 
time  you  are  speaking  of?  A.  Yes,  sir. 
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Q10.  Will  you  state  what  it  was  and  how  it  first  came 
to  your  attention,  and  when?  A.  The  use  of  a  bed  of 
fuller’s  earth  had  been  rather  well  developed  commercially 
by  us  in  approximately  January,  1924,  and  Mr.  Herthel 
conceived  the  idea  of  using,  instead  of  a  bed,  fine  fuller’s 
earth  to  perform  the  same  function  that  the  bed  had  been 
previously  used  for.  He  desired  to  make  a  demonstration 
of  the  use  and  effect  of  fine  fuller’s  earth. 

Mr.  Mason:  I  would  like  to  ask  that  the  witness 
confine  himself  to  the  question  and  answer  the  ques- 
and  not  ramble  all  around. 

i  Qll.  Mr.  Pelzer,  apparently  you  are  running  a  little 
ahead  of  the  question.  Will  you  get  back  to  the  particu¬ 
lar  point  inquired  about,  and  first  explain  a  little  more 
fully  than  you  have  -what  this  conception  of  Mr.  Herthel ’s 
to  which  you  referred,  involved.  You  said  it  involved  the 
use  of  fuller’s  earth,  will  you  explain  just  how,  with  re¬ 
spect  to  what  distinguished  his  new  suggestion  from  the 
old  commercial  practice?  In  other  words,  how  was  the 
fuller’s  earth  to  be  used  in  connection  with  this  new  sug¬ 
gestion  of  Mr.  Herthel?  A.  Should  I  answer  that  ques¬ 
tion  first,  or  the  previous  question  first? 

Q12.  Let  me  have  this  one. 

Mr.  Mason:  I  object  to  this  line  of  questions  on 
the  ground  that  the  witness  should  confine  himself 
to  what  he  knows  and  not  what  he  thinks  Mr.  Her¬ 
thel  conceived. 

Q13.  Perhaps  the  suggestion  is  in  order,  Mr.  Pelzer, 
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because  you  say  he  conceived  something,  and  you  caij’t 
say  what  he  conceived  except  in  terms  of  what  he  dis¬ 
closed  to  you;  so,  perhaps  if  you  explain  it  that  way  it 
will  be  free  from  objection. 
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Mr.  Mason:  That  is  my  point,  that  the  witness 
should  testify  to  what  he  knows. 

A.  On  or  about  January,  1924,  Mr.  Herthel  advised  ijae 
that  I  should  prepare  a  sketch  for  his  approval,  and  set 
up  a  still  suitable  for  demonstrating  the  effect  of  fine 
fuller’s  earth  in  a  circulating  pressure  still,  to  perform 
the  functions,  roughly,  equivalent  to  those  of  the  commer¬ 
cial  earth  bed  installation. 

The  original  idea  involved  was  that  of  circulati 
through  a  heater  to  and  from  a  bulk  supply  drum  a 
of  oil  containing  fine  fuller’s  earth  in  suspension  for 
dual  purpose  of  assisting  in  obtaining  desired  crack, 
of  obtaining  reduction  of  coke  deposit  on  heating 

Q14.  Was  this  disclosure  of  Mr.  Herthel ’s  to  you  ma^e 
orally  or  in  writing?  A.  This  disclosure  was  made  b<^th 
orally  and  in  writing. 

Q15.  At  that  time  you  were  located  at  East 
plant  were  you  not?  A.  Yes,  sir. 

Q16.  And  where  was  Mr.  Herthel ’s  headquarters? 

Mr.  Herthel  had  his  headquarters  in  downtown 

Q17.  Did  he  advise  you  of  this  by  letter,,  you  say  it 
done  in  writing?  Just  how  was  the  written 
tion  made?  A.  The  written  communication  advised 
to  make  such  an  installation,  and  in  pursuance  of 
instructions  to  make  such  an  installation,  I 
sketch  to  him  for  approval  of  such  a  still. 

Q18.  Will  you  look  at  Exhibit  4  and  state  what 
know  about  that?  A.  Exhibit  4  was  received  by  me 
the  East  Chicago  refinery  from  Mr.  Herthel,  and 
the  instructions  from  him  to  make  demonstration  of 
still  using  fine  earth  in  suspension  in  the  circulat 
charge. 


1  Q19.  State  whether  or  not  the  substance  of  what  ap¬ 
pears  in  the  letter  was  the  subject  of  discussion  between 
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you  and  Mr.  Herthel?  A.  The  matter  covered  by  this 
letter  was  discussed  with  Mr.  Herthel,  both  by  telephone 
and  orally,  at  considerable  length  on  or  about  the  time 
this  letter  was  written. 

Q20.  You  will  note  that  the  letter  refers  to  the  “Par- 
inelee  baffle”;  did  you  at  that  time  understand  what  Mr. 
Herthel  meant  by  that  expression  “Parmelee  baffle”,  and 
if  so,  will  you  state  what  you  understood?  A.  I  did  under¬ 
stand  w’hat  Mr.  Herthel  meant  by  the  Parmelee  baffle, 
having  had  contact  with  a  demonstration  of  the  Parmelee 
baffle  as  applied  to  the  Isom  still  shell. 

Q21.  Will  you  state  what  the  Parmelee  baffle  was,  to 
an  extent  sufficient  to  enable  us  to  identfv  it?  A.  The  Par¬ 
melee  baffle  had,  as  a  general  scheme,  the  installation  of 
cross  baffles  in  an  Isom  bulk  supply  drum  to  permit  settling 
of  the  heater  discharge  in  passage  through  the  bulk  sup¬ 
ply,  for  the  purpose  of  settling  out  any  material  high  in 
carbonaceous  material  content  before  reaching  bulk  supply 
outlet  and  again  going  to  heater. 

Q22.  Will  you  look  at  Exhibit  6  and  state  whether  that 
has  any  reference  to  the  construction  which  you  have  re¬ 
ferred  to  as  the  Parmelee  baffle?  A.  Exhibit  6  exemplifies 
operations  of  the  Parmelee  baffle  as  used  in  the  East  Chi¬ 
cago  installation,  with  the  exception  that  the  bulk  supply 
drum  is  in  a  vertical  position  on  the  patent  drawing,  while 
the  installation  at  East  Chicago  was  a  bulk  supply  drum 
lying  in  a  horizontal  position. 

Q23.  Now  please  look  at  Exhibit  3  for  identification, 
and  state  what  that  is?  A.  Exhibit  3  is  a  sketch  sub¬ 
mitted  to  Mr.  Herthel  by  me  for  his  approval  as  being  a 
satisfactory  apparatus  for  demonstration  of  the  still  using 
fine  earth. 

Q24.  Who  made  the  sketch?  A.  I  made  the  sketch. 

Q25.  Did  you  make  the  sketch  as  to  everything  that 
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appears  on  it  in  ink  now,  lines,  letters,  numbers,  and  so 
forth?  A.  I  am  not  certain  that  I  made  all  details  of  this 
sketch;  but  the  lettering  on  this  sketch  is  largely  in  my 
own  printing.  The  one  item  “coil  60  feet  lf>  inch  pipe” 
I  am  not  certain  of,  but  to  the  best  of  my  belief  the  sketch 
proper  was  made  by  me  and  inked  in  by  me. 

Q26.  Down  in  the  lower  right  corner  appear  some 
initials,  what  are  they  and  what  do  they  indicate  and  who 
put  them  there?  A.  Those  are  my  initials;  they  indicate 
that  I  approved  the  drawing  for  transmission  to  Mr.  He 
thel  for  his  decision. 

Q27.  All  that  matter  appearing  in  the  lower  right  co 
ner  was  put  there  by  you?  A.  That  is  right. 

Q28.  On  what  date?  A.  On  February  2, 1924. 

Mr.  Edmonds :  The  sketch  previously  marked  fbr 
identification  is  now  offered  in  evidence  as  Hertll 
Exhibit  3. 

Mr.  Mason:  I  object  to  that  sketch  as  not  being 
properly  and  sufficiently  proved. 

(The  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  3.) 

Q29.  What  did  you  do  with  this  Exhibit  3  sketch  after 
you  had  completed  it?  A.  I  forwarded  the  sketch  to  Mr. 
Herthel. 

Q30.  Did  any  letter  go  with  it?  A.  Yes,  sir. 

Q31.  Look  at  Exhibit  8  and  state  what  you  know  abb 
that?  A.  Exhibit  8  is  the  original  letter  in  my  handwriting 
forwarding  this  sketch  to  Mr.  Herthel. 

Q32.  On  what  day  did  you  write  that  letter?  A. 
February  2, 1924. 

Q33.  What  is  Exhibit  7?  A.  Exhibit  7  is  a  typewrit¬ 
ten  copy  of  Exhibit  8.  In  explanation  I  might  add  tint 
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it  was  the  practice  at  that  time,  since  I  had  no  stenogra¬ 
pher,  at  East  Chicago,  for  Mr.  Herthel ’s  stenographer 
in  the  downtown  office  to  make  a  copy  of  my  longha 
letters  to  him. 


ut 
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Q34.  In  Mr.  Herthel’s  letter  of  January  25th  he  sug¬ 
gested  the  incorporation  in  the  apparatus  of  what  he  called 
a  Parmelee  baffle;  in  making  this  sketch  did  you  adopt  that 
suggestion  ?  A.  I  adopted  the  principle  of  the  Parmelee  baf¬ 
fle  without  its  actual  incorporation  in  the  still  as  sketched. 
The  principle  of  the  Parmelee  baffle  provided  for  a  zone 
in  which  settling  could  take  place  and  an  overflow  from  the 
top  of  this  zone  into  a  second  zone  from  which  hot  oil 
pump  suction  could  be  taken.  In  the  sketch  as  shown,  sue- 
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tion  is  taken  from  the  upper  part  of  the  bulk  supply  drum, 
which  is  practically  equivalent  to  the  use  of  a  baffle  and 
taking  suction  after  the  overflow  over  the  top  of  the  baffle. 

Q35.  Was  there  some  special  reason  why  you  didn’t 
adopt  the  Parmelee  baffle  in  the  form  more  closely  ap¬ 
proximating  that  shown  in  Exhibit  6  ?  A.  Due  to  the  small 
size  of  the  still  proposed,  it  was  important  to  reduce  radia¬ 
tion  losses  as  far  as  possible,  and  it  was  considered  advis¬ 
able  not  to  attempt  to  install  a  baffle  in  the  six  inch  pipe 
used  as  a  bulk  supply  drum,  and  it  was  also  considered  un¬ 
desirable  to  install  an  additional  six  inch  pipe  to  act  as 
the  second  compartment  of  the  Parmelee  baffle,  due  to  ra¬ 
diation  losses  and  the  importance  of  minimizing  these. 

Q36.  Look  at  Exhibit  9  please,  and  state  what  you  know 
about  that?  A.  Exhibit  9  is  a  letter  received  by  me 
shortly  after  February'  5,  1924,  which  was  a  reply  by  Mr. 
Herthel  to  my  letter  and  sketch  dated  February  2.  This 
letter  advises  me  that  it  would  be  satisfactory  to  proceed 
with  the  erection  of  the  still  proposed  by  me  on  February 
2nd,  with  certain  modifications  of  the  heater,  by  Mr.  Her- 
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thel.  We  installed  this  still  in  as  closely  as  possible  the 
exact  manner  advised  by  Mr.  Herthel’s  letter,  Exhibit  9. 

Q37.  Look  at  Exhibit  10  and  state  what  that  is?  A. 
Exhibit  10  is  the  modification  of  the  furnace  suggested 
by  Air.  Tifft,  and  referred  to  in  Mr.  Herthel ’s  letter,  for 
use  of  the  helical  coils. 
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Q38.  Did  you  receive  that  sketch  with  this  letter  form¬ 
ing  Exhibit  9!  A.  I  did. 

Q39.  Do  you  know,  from  your  general  recollection,  when 
this  still  made  in  accordance  with  Exhibit  3,  was  completed 
and  operated?  A.  From  general  recollection  I  am  uncer¬ 
tain  of  the  exact  date,  but  my  recollection  is,  approxi¬ 
mately  April  of  1924. 

Q40.  Was  it  operated  time  and  again  or  for  any  ex¬ 
tended  period  of  time?  A.  It  was,  extending  into  the 
following  summer. 

Q41.  Look  at  Exhibit  11  and  state  what  that  is?  Jl 
Exhibit  11  is  a  letter  from  Mr.  Herthel  to  me,  dated  April 
1st,  advising  me  that  he  was  not  satisfied  with  progress 
on  demonstration  of  the  fine  earth  still,  and  offering  certain 
suggestions  with  regard  to  conduct  of  the  work  in  order  (to 
obtain  the  desired  progress. 

Q42.  Did  you  receive  that  letter  by  mail  from  Mr.  Her¬ 
thel?  A.  I  did. 

Q43.  At  about  that  time?  A.  Shortly  after  April  tjie 
1st. 

Q44.  Now  look  at  the  file  of  documents  constituting 
Exhibit  2.  First,  I  wish  you  would  state  whether  there 
is  any  writing  of  yours  on  any  of  those  documents?  A. 
I  am  unable  to  find  any  writing  on  these  documents  which 
I  can  identify  as  my  own. 

Q45.  Do  you  mean  that  some  of  the  writing  there  m&y 
be  yours  and  that  you  cannot  definitely  identify  it  as  such? 

Mr.  Mason:  The  question  is  objected  to  as  lead¬ 
ing. 
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A.  Yes. 

Q46.  If  you  did  not  put  any  writing  on  these  sheets, 
can  you  say  definitely  whether  you  saw  the  sheets  at  about 
the  dates  borne  by  them?  A.  I  saw  the  sheets,  frdm 
recollection,  both  at  the  still  and  later  when  the  sheets  came 
into  my  office. 
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Mr.  Mason:  The  question  is  objected  to  as  lead¬ 
ing.  The  witness  should  testify  when  he  saw  the 
sheets  and  not  in  answer  to  such  a  question  as 
asked. 

Q47.  Did  you  see  anybody  else  write  any  of  the  entries 
that  appear  on  the  sheets?  A.  I  did. 

Q48.  Once  or  various  times?  A.  At  various  times. 

Q49.  To  what  extent  did  you  witness  the  operation  of 
the  still  that  is  recorded  on  these  sheets?  A.  During  the 
operation  of  this  still  I  was  at  the  still  during  the  progress 
of  runs  normally  at  least  once  a  day.  I  cannot  say  that  I 
was  present  during  each  of  these  runs,  but  I  know  that  I 
was  present  during  most  of  the  runs. 

Q50.  Who  was  the  responsible  man  in  charge  of  the 
operation  of  the  still,  under  Mr.  Herthel?  A.  I  was  re¬ 
sponsible  directly  to  Mr.  Herthel,  and  Mr.  Vobach  was  my 
assistant  on  the  operation  of  this  still. 

Q51.  Now  look  at  Exhibit  12  and  state  what  you  know 
about  that?  A.  Exhibit  12  is  a  letter  received  by  me  from 
Mr  Herthel  shortly  after  June  19th,  which  requests  char¬ 
acteristics  of  coke  deposit  on  the  heaters  used  respectively 
on  runs  with  and  without  earth  in  the  circulating  charge. 

Q52.  In  this  letter  reference  is  made  to  taking  coke 
weights  on  representative  sections;  was  that  done?  A. 
That  was  done. 

Q53.  State  in  some  detail  just  what  was  involved  in 
doing  that?  A.  The  coils  used  on  the  two  types  of  runs, 
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with  and  without  earth,  were  incapable  of  being  cleaned 
and  obtaining  coke  weights  without  cutting  up  these  coils. 
In  order  to  obtain  the  characteristics  of  coke  weights,  the 
two  coils,  with  and  without  earth,  were  cut  up  into  sec¬ 
tions  and  the  coke  weights  from  each  section  comparative- 
lv  obtained. 

Q54.  Look  at  Exhibit  13  and  state  what  that  is — well, 
before  you  answer  that  question  I  would  like  to  ask  you  to 
look  at  Exhibit  1  and  state  what  that  is?  A.  Exhibit  1 


353 


represents  a  tabulation  of  results  obtained  in  demonstra¬ 
tion  of  the  fine  earth  still,  during  1924  at  East  Chicago. 

Q55.  Were  you  familiar  with  that  sheet  back  in  tbs 
spring  of  1924;  did  you  see  it  from  time  to  time,  did  you 
see  it  when  it  was  partly  prepared  and  in  process  of  being 
prepared  to  its  present  shape?  A.  I  did.  This  sheet 
is  largely  in  Mr.  Vo  bach’s  handwriting  and  was  prepared, 
in  major  features,  by  him.  For  instance,  the  general  items 
tabulated  in  the  left  hand  column  are  in  his  handwriting  oi 
printing,  which  is  quite  characteristic. 

Q56.  You  made  some  reference  to  runs  with  and  ruds 
without  fine  earth;  what  particular  runs  did  you  refer  to, 
and  state  how  they  are  designated  on  Exhibit  1?  A.  Runs 
11,  12  and  13  are  the  runs  made  without  earth;  and  rubs 
14,  15  and  16  are  the  runs  made  with  earth.  Separate 
heaters  were  used  in  combined  runs  11, 12  and  13  and  com¬ 
bined  runs  14,  15  and  16. 

Q57.  What,  specifically,  do  you  mean  by  separate  heat¬ 
ers?  A.  We  took  a  new  coil  and  installed  it  in  the  heater 
before  run  11,  and  took  it  out  at  the  termination  of  run  13. 
Similarly  we  installed  a  new  coil  before  run  14  and  removed 
it  at  the  termination  of  run  16. 

Q58.  Was  it  sections  of  those  two  coils  that  you  referred 
to  as  having  been  cut  out  for  comparison  purposes?  A. 
Yes. 
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Q59.  Now  look  at  Exhibit  13  and  state  what  that  is  ? 
A.  Exhibit  13  represents  the  comparative  coke  weights 
for  the  two  coils,  with  and  without  the  use  of  fine  earth. 

Q60.  I  wish  you  would  explain  a  little  more  fully  ju$t 
what  you  mean  by  the  comparative  weights  of  the  twfo 
coils.  How  were  the  comparative  weights  obtained?  Jl 
The  comparative  weights  were  obtained  by  cutting  pp 
each  coil  into  sections  which  were  approximately  10  inches 
or  thereabouts  in  length,  cutting  these  sections  of  the  cqil 
open  with  a  hack  saw,  scraping  the  coke  out  of  the  opened 
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sections  and  weighing  the  coke  after  abstracting  any  steel 
shavings  from  the  scrapings. 

Q61.  Was  that  work  of  cutting  the  sections  done  under 
your  direction?  A.  It  was. 

Q62.  Was  any  part  of  it  done  under  your  immediate 
observation?  A.  I  remember  being  present  while  this 
was  in  progress.  I  did  not  actually  take  the  weights 
myself. 

Q63.  In  this  letter  forming  Exhibit  12  there  is  a  refer¬ 
ence  to  analysis  of  the  coke;  was  such  analysis  made? 
A.  It  was. 

Q64.  In  the  operation  of  the  apparatus  illustrated  in 
Exhibit  3,  what  was  taken  off  at  the  point  marked  on 
the  sketch  as  “Continuous  tar”?  A.  We  took  off  a  mix¬ 
ture  of  black  oil  which  contained  considerable  fine  earth 
and  solid  material. 

Mr.  Edmonds:  That  is  all. 

Cross  Examination  by  Mr.  Mason : 

XQ65.  Mr.  Pelzer,  referring  to  Herthel  Exhibit  6,  I 
believe  you  looked  at  that  and  spoke  of  a  Parmelee  baf- 
file?  A.  Yes,  sir. 

XQ66.  Is  the  baffle  that  you  refer  to  as  the  Parmelee 
baffle,  the  vertical  baffle  designated  in  that  exhibit  by 
the  reference  numeral  18?  A.  Yes. 
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XQ67.  Was  there  any  such  vertical  baffle  in  the  still 
in  Herthel  Exhibit  3,  corresponding  to  such  vertical  baf¬ 
fle  as  you  just  testified  to  as  the  baffle  18  in  the  Pelzer 
patent,  Herthel  Exhibit  6?  A.  No. 

XQ68.  Referring  again  to  Herthel  Exhibit  3,  please 
point  out  where  the  oil  enters  the  still  when  returned 
from  the  coil;  is  it  at  the  bottom  or  some  other  place? 
A.  The  oil  enters  the  still  on  Exhibit  3  on  its  return 
from  the  coil  between  one  foot  from  bottom  of  the  still, 
and  bottom  of  the  still. 

XQ69.  And  what  is  the  purpose  of  returning  the  oil 
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at  the  bottom  of  the  still  or  near  the  bottom  of  the  still  T 
A.  The  purpose  of  returning  the  oil  to  the  bottom  of  the 
still  was  to  obtain  agitation  in  the  extreme  bottom  of  the 
still. 

XQ70.  And  is  the  tar  draw-off  above  this  point?  A. 
It  is. 

XQ71.  And  where,  Mr.  Pelzer,  is  the  mixture  of  fresh 
oil  and  fine  earth  introduced  into  the  still,  with  reference 
to  the  top  or  bottom?  A.  The  mixture  of  oil,  that  is  fresh 
oil  and  fine  earth,  is  introduced  into  the  upper  part  of  the 
still. 

XQ72.  Is  it  pretty  close  to  the  top  in  that  drawing,  Ex¬ 
hibit  3?  A.  I  would  say  as  indicated  and  actually  used 
it  would  be  somewhere  within  two  feet  of  the  top  of  the 
still. 

XQ73.  And  this  is  a  considerable  distance  above  the 
point  where  the  oil  leaves  the  still  in  being  drawn  to  the  top, 
is  it  not?  A.  Yes. 

XQ74.  Return  to  Herthel  Exhibit  1:  I  see  in  the  top 
horizontal  column  there  are  identified  16  different  runs ; 
will  you  please  state  which  run  it  was  that  you  first  re¬ 
moved  the  coil?  A.  I  cannot  say  definitely  after  which 
run  a  coil  was  first  removed.  We  had  occasion  to  re¬ 
place  several  coils  previous  to  run  10,  due  to  difficultly 
in  operation  and  plugging  of  coils. 
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XQ75.  That  was  prior  to  run  10,  you  say?  A.  Yes. 

XQ76.  And  you  don’t  know  just  where  that  was?  A. 
I  don’t  know  how  many  we  replaced. 

XQ77.  What  I  am  trying  to  find  out  is  on  what  run 
you  first  removed  the  coil.  You  say  it  was  prior  tfo 
run  No.  10,  I  am  trying  to  find  out  after  which  run?  Jy. 

1  can’t  answer. 

XQ78.  Then,  as  far  as  you  know,  looking  at  this  chart, 
you  can’t  say  after  which  run  prior  to  the  10th  the  coil 
was  removed?  A.  No,  sir. 


XQ79.  You  say  that  a  coil  might  have  been  removed 
because  it  plugged  up?  A.  I  am  certain  we  did  remove 
at  least  one  coil  and  possibly  several,  before  run  10. 

XQ80.  That  might  have  been  close  to  run  10,  .might 
it  not?  A.  It  might  have  been,  or  it  might  have  been 
earlier. 

'  XQ81.  I  note  that  runs  1,  2,  4,  5,  6,  9  and  10  were 
without  fine  earth,  and  that  runs  3,  7  and  8  were  with 
fine  earth,  in  so  far  as  this  chart  shows;  is  that  correct? 
A.  To  the  best  of  my  belief  and  knowledge  the  chart  is 
correct. 

XQ82.  Then,  somewhere  prior  to  run  10,  even  though 
you  had  made  some  of  those  runs  with  fine  earth,  the 
coil  plugged  up  so  that  it  had  to  be  removed?  A.  Yes, 
sir.  The  explanation  of  that  is  that  runs  made  with 
the  centrifugal  pump  were  quite  ineffective.  The  posi¬ 
tive  displacement  pump  was  much  superior  to  the  centrif¬ 
ugal  pump. 

XQ83.  Where  was  that  pump,  what  was  that  in,  the 
one  you  referred  to  last?  A.  It  is  shown  on  that  data 
sheet.  If  I  can  refer  to  it  I  can  answer  your  question. 
(The  sheet  was  handed  the  witness.)  According  to  this 
'  data  sheet  the  special  pressure  pump  fitted  with  oil 
cooled  stuffing  boxes  was  installed  between  9  and  10 
runs.  I  believe  this  is  correct  as  far  as  the  oil  cooled 
stuffing  boxes,  but  according  to  the  data  sheet  the  centrif- 
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ugal  pump  was  used  only  on  runs  1,  2  and  3;  the  Rus- 
1  sian  still  pump  specified  is,  in  my  belief,  the  positive  dis¬ 
placement  pump. 

XQ84.  What  run  was  that?  A.  Right  here  (indicating). 
Replaced  with  Russian  still  pump.  The  Russian  still  pump, 
as  called  in  development  department  terminology  at  that 
time  was  this  positive  displacement  pump. 

XQ85.  What  run  was  that  pump  introduced  on?  A. 
i  After  run  3  but  without  the  oil  cooled  stuffing  boxes. 
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XQ86.  Then,  as  a  matter  of  fact  Mr.  Pelzer,  aside  from 
the  fact  that  the  coils  plugged  up  due  to  the  deposition  of 
carbon,  you  have  no  way  of  telling  the  coke  analysis  or  con¬ 
ditions  of  coke  or  carbon  deposit  prior  to  run  10,  can  you, 
on  this  chart,  Herthel  Exhibit  1?  A.  No,  as  differentiating 
between  runs  with  and  without  earth. 

XQ87.  Mr.  Pelzer,  prior  to  the  time  that  you,  or  rather 
Mr.  Herthel,  discussed  this  experimental  still,  Herthel  Ex¬ 


hibit  3,  with  you,  had  you  ever  heard  of  the  Jenkins  procesjs 
using  lime  in  the  cracking  of  oil?  A.  I  had  heard  of  th|e 
Jenkins  process.  I  had  not  heard  of  the  Jenkins  process 
using  lime. 

XQ88.  Prior  to  that  time  had  you  ever  seen  the  Jenkinjs 
still?  A.  No,  nor  I  have  not  since  seen  the  Jenkins  still. 

Mr.  Mason:  That  is  all. 

Mr.  Edmonds:  Mr.  Schuster,  do  you  want  to  ask 
any  questions? 

Mr.  Schuster :  No. 

Mr.  Edmonds:  Deposition  closed. 


EUGENE  C.  HERTHEL,  recalled,  resumed  the  starj 
and  further  testified  as  follows : 

Re-direct  Examination  by  Mr.  Edmonds : 

RDQ209.  Mr.  Herthel,  since  our  session  here  yester¬ 
day  at  which  you  testified,  have  you  found  in  your  files 
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some  further  material  which  refreshes  your  recollection  as 
to  your  contacts  with  patent  counsel  in  connection  wi  th 
your  application  for  patent  involved  in  this  interference? 
A.  I  have. 

RDQ210.  Will  you  state,  briefly,  just  what  you  refer  to? 
A.  I  found  a  letter,  a  copy  of  a  letter,  which  was  sent  to 
me  and  was  addressed  to  Mr.  E.  W.  Isom,  my  superior  in 
the  New  York  office,  which  was  written  by  Mr.  F.  E.  Bar- 
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rows,  patent  counsel,  in  which  he  reviews  the  subject  mat¬ 
ter  for  patent  applications  as  of  that  date,  which  was  the 
30th  of  May,  1924.  I  also  found  a  pencil  memorandum  of 
mine  dated  May  9,  1925,  covering  notes  made  by  me  of  a 
conference  on  patent  application  matters,  held  with  patent 
counsel  in  New  York  early  in  May  of  1925.  I  also  found  a 
letter  addressed  to  me  by  Raymond  F.  Adams,  patent  coun¬ 
sel,  in  the  middle  of  May,  1925,  transmitting  a  memoran¬ 
dum  he  had  drawn  up  from  pencil  notes  he  made  at  the  time 
of  the  conference,  such  typewritten  memorandum  being  dat¬ 
ed  May  8, 1925,  and  covering,  among  numerous  other  items, 
one  on  the  use  of  fine  earth  in  a  circulating  cracking  still, 
'and  making  particular  reference  to  the  use  of  a  still  shell 
set  forth  in  Parmelee  application  embodying  the  Parmelee 
baffle. 

RDQ211.  The  Mr.  Barrows  and  Mr.  Adams  to  whom  you 
referred  are  connected  with  what  firm?  A.  Pennie,  Davis, 
Marvin  &  Edmonds. 

RDQ212.  And  this  is  a  letter  to  you  from  Mr.  Adams  to 
which  you  referred?  A.  This  is. 

RDQ213.  And  when  was  that  letter  received  by  you? 
A.  It  was  received  by  me,  as  denoted  by  my  receiving 
stamp,  on  May  15,  1925. 

1  RDQ214.  Have  you  used  the  document  transmitted  to 

you  by  that  letter  to  refresh  your  recollection  ?  A.  I  have. 
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RDQ215.  State,  generally,  what  that  document  was,  what 
1  it  comprehended?  A.  The  document  covered  a  brief  de¬ 
scription  and  a  notation  of  progress  on  a  very  large  num¬ 
ber  of  proposed  applications,  and  it  also  brought  the  sub¬ 
ject  matter  on  these  applications  up  to  date. 

RDQ216.  Among  other  items  in  that  memorandum,  was 
there  one  relating  directly  to  the  application  for  the  patent 
involved  in  this  interference?  A.  There  was. 

RDQ217.  I  wish  you  would  read  into  the  record  the  por¬ 
tion  of  that  memorandum  referring  directly  to  this  appli- 
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cation.  You  might  start  by  reading  the  title  of  the  paper 
itself.  A.  The  title  of  the  paper  is  “Sinclair  Refining  Com¬ 
pany,  New  York,  May  8,  1925.  Patent  Application  Pro¬ 
gram.”  Then  it  goes  on  with  Group  1,  on  page  1,  and  the 
page  on  which  I  find  the  reference  to  the  application  in  in¬ 
terference  is  not  numbered,  but  on  the  lGth  page — there  are 
19  pages  to  the  total  memorandum — 1  read  the  exact  refer¬ 
ence  to  the  application  in  issue  as  follows:  1  may  add,  the 
item  is  referred  to  as  No.  46  and  has  in  brackets  over  to  the 
right  “See  A — 4316”  and  “See  A — 4540.”  The  article 
reads : 

“Herthel  and  Pelzer.  Use  of  fine  earth  in  the  preis- 
sure  still.  The  earth  may  be  supplied  with  the  fresh 
oil  and  either  maintained  in  circulation  or  separated 
after  circulation  through  the  heater.  In  an  operation 
of  the  latter  type,  for  example,  fine  earth  may  be  em¬ 
ployed  in  the  fresh  oil  in  conjunction  with  the  set-up 
similar  to  that  described  in  applications  Serial  Nos. 
652,496  and  742,347.  Where  a  separation  of  the  earth 
is  avoided  it  may  also  be  removed  wholly  or  partly  in 
connection  with  the  withdrawal  of  tar.  This  is  receiv¬ 


ing  Mr.  Herthel ’s  attention.” 

RDQ218.  In  between  the  date  of  this  document  you  have 
just  read,  that  is  May,  1925,  and  the  document  to  whi(kh 

i 

you  previously  referred,  namely,  May,  1924,  did  you  have 
any  contacts  with  your  patent  counsel  at  which  this  inven¬ 
tion  of  your  application  in  this  interference  was  discussed? 
A.  I  did.  I  recall  the  one  specifically  which  resulted  in 
this  particular  memorandum  by  Mr.  Adams.  This  was 
held  in  New  York  in  early  May,  1925. 

RDQ219.  Between  May,  1925,  and  May,  1924,  was  there 
any  conference  or  exchange  of  letters  or  anything  else 
between  you  and  patent  counsel  with  reference  to  this  appli¬ 
cation  or  with  reference  to  various  applications  pending  or 
to  be  filed?  A.  I  do  not  recall  any  correspondence  specif- 
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ically  on  the  subject  of  this  application,  although  there  may- 
have  been  some  conferences;  and  I  do  recall  memoranda 
presumably  drawn  up  by  our  New  York  office  reviewing  the 
status  of  applications  filed  and  in  a  state  of  preparation.  I 
think  there  was  one  of  these  in  August  of  1924  and  another 
in  April  of  1925. 

RDQ220.  And  can  you  say  whether  one  or  both  of  them 
contained  reference  to  the  subject  matter  of  your  applica¬ 
tion  in  this  interference?  A.  They  did. 

Mr.  Edmonds:  I  offer  in  evidence  the  letter  pre¬ 
sented  by  the  witness  addressed  to  him  and  signed 
by  Raymond  F.  Adams  and  dated  May  13,  1925,  the 
same  to  be  marked  Herthel  Exhibit  15. 

(The  document  so  offered  in  evidence  was  marked 
Herthel  Exhibit  15.) 

Mr.  Edmonds :  That  is  all. 

Mr.  Mason :  No  cross  examination. 

Mr.  Edmonds:  Mr.  Schuster,  have  you  anything? 

Mr.  Schuster :  No  cross  examination. 

Mr.  Edmonds :  Deposition  closed. 
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ff Mr,  I.  C.  Herthel, 


2-  Chicago  Offloe. 


J Dfear  Sjjr: 


Attached  la  sketch  of  a  5  gal.  experimental  pressure 
still  for  use  with  fine  earth./ 


^Explanation  of  the  sketoh  Is  as  follows: 

Still:  6*  pipe,  8%  long,  blind  flanges  at  top  and  bottom 
for  oleanln. 

Suction  for  circulation pump  at  5'  from  bottom, [contin¬ 
uous  tar  outlet  at  2*  from  bottooTj discharge  from  heater  as  dose 
to  the  bottom  as  possible  to  Insure  oomplete  agitation. 

Pump;  American  Steam  Pump,  4"  x  1  5/8"  x  8",  formerly 
used  on  the  Russian  Still. 

Heater:  60*  of  l/2"  I.D.  pipe,  or  i"  O.T).  tubing.  If  ob¬ 
tainable,  In  a  continuous  vertical  coll,  fired  from  below  in 
concurrent  effect,  to  provide  for  modified  furnace  temperature. 

This  layout  is  considered  preferable  to  the  use  of  a  38' 
ooll  In  the  Russian  heater  as  this  would  entail!  the  removal  of  the 
Russian  still  from  lt^  setting. 

It  Is  believed  that  It  would  be  less  expensive  to  build 
this  layout  than  to  remove  the  Russian  still  ffom  the  setting. 


3  Yours  truly, 

H.L.PSLZSR.  0 


^Please  return  sketoh. 
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Rbruary  5, 


24.  j} 


'ter.  H.  L.  Reiser, 

|  2-  lut  Chicago  Refinery. 

'Vy?  *£  ■ 

am  returning  herewith  the  sketch  you  made  up  and  sub¬ 
mitted  under  date  of  February  2d,  in  response  to  ay  letter  of  Jan¬ 
uary  25th,  on  a  small  experimental  set  up  to  try  out  the  use  of  fine 

aatt4  Vs  4  « 


earth  in  still. 


'  ( 
is  agi 
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It  is  agreeable  to  prooeed  with  the  erection  of  this  set  up 
as  dlsousaed,  in  a  temporary  building  adjacent  to  gaa  holder  at  2.P.  2, 
using  an  8*  pieoe  of  6"  pipe  arranged  vertically  for  still  shell,  and 
the  iaerioan  Steam  pump  4  x  1-5/8  x  8  from  the  Russiin  still. 

On  the  heater  in  plaoe  of  using  the  half  inch  pipe  ooll  as 
suggested  by  you,  I  would  prefer  using  the  1*  tube  colls  whioh  were  on 
hand  for  the  Russian  still. 

A  rough  Lketeh,  made  by  hr.  Tlfft,  is  attached,  outlining  the 
arrangement  of  furnaoe  with  this  coll.  The  ooll  wlli  necessarily  be 
o hanged  from  a  pitch  of  9*  to  a  pitch  of  6",  and  the  ends  will  neoessar- 
lly  be  straightened  out  so  that  they  oan  extend  through  the  furnace 
walls.  The  connections  of  the  ends  of  the  ooll  to  the  one  inch  circu¬ 
lating  lines  should  be  made  by  unions  so  that  the  coil  can  be  disconnected 
and  taken  out  of  the  furnaoe  for  cleaning  while  another  ooll  Is  Installed. 
Tlfft  has  indicated  a  slot  in  the  one  wall  of  the  heater  to  permit  lift¬ 
ing  the  ooll  out  through  the  top  of  the  furnaoe  after  the  tile  on  top  of 
the  furnaoe  has  been  removed.  It  is  possible  that  the  two  one  lnoh  ex¬ 
tensions  from  Ibe  ooll  will  support  its  weight,  but  it  may  be  advis¬ 
able  to  use  a  oouple  of  cast  iron  bars  in  addition. 


It  is  understood  in  addition  to  the  equipment  herein  listed 


X  )  it  is  essential  for  you  to  arrange  a  stirrer  within  a  50  gallon  drum  to 

r*  keep  the  #arth  in  .suspension  in  the  feed  oil  supply  J 
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OUR  CONTROL 


January  25,  1924* 


x 


-•  Mr.  H.  L.  Pelzer, 

2_Bast  Chicago  Refinery. 

> 

.'Dear  Sir: 

-'p, 

Confirming  discussion  of  January  20th,  I  want  to  De 
able  to  cover  the  application  of  fine  earth  ii  pressure  distillation 
to  take  the  place  of  30/60  mesh  fullers  earth  on  a  screen.  I  be¬ 
lieve  with  the  proper  mechanical  arrangement  ^hat  this  is  possible. 
For  example,  with  a  positive  displacement  high  head  pump  delivering 
the  oil  with  earth  in  suspension  through  a  continuous  coll  at  high 
velocity,  drawing  the  earth  with  continuous  tpir  draw  off,  from  a 
low  point  in  the  digestion  or  bulk  auppiy  chamber. 

This  would  be  possible  with  a  siuglte  pass  apparatus  with 
tubes,  and  in  a  re-oirculation  apparatus  to  prevent  the  earth  from 
getting  into  the  re-circulation  path.  Something  on  the  order  of 
Parmelee  baffle  would  only  permit  the  earth  free  oil  to  reach  the 
re-circulation  path. 

I  would  like  to  have  you  give  this  thought,  on  how  we  can 
prove  this  cut  on  a  very  small  scale. 


It  will  be  well  to  determine  what  njesh  earth  will  hold  up 
in  suspension  in  gas  oil  or  in  pressure  tar,  and  also  in  what  quan¬ 
tities  it  will  hold  up.  This  can  be  tested  out  by  hand  samples. 

\  Yours  very  truly] 

A  .«  j SINCLAIR  RXFINING  COMPANY, U 
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Herthel’s  Exhibit  13  in  the  interference  proceeding  (con¬ 
stituting  a  part  of  Plaintiff’s  Exhibit  12)  consists  of  a  card¬ 
board  run  sheet  at  the  top  of  which  appears  a  longhand 
notation  which  reads  as  follows: 

“Data  on  Coke  in  Fine  Earth  Still 
Coils  6-20-24” 

On  the  lower  half  of  this  sheet  the  following  notation  ap¬ 
pears  in  longhand : 

“The  steel  shavings  from  sawing  were  eliminated 
by  the  use  of  a  magnetized  steel  file.  The  coke  in  the 
earth  coil  was  hard  and  difficult  to  chip  off  but  tb[e 
oil  coil’s  coke  came  off  readily  being  much  drier  on 
account  of  the  scorching  the  tubes  got  and  consequent¬ 
ly  lighter  in  weight.  The  coke  on  the  oil  coil  was  thick¬ 
er  than  on  the  earth  coil  but  the  latter  was  oily  and  s 
heavier  in  weight.” 


Plaintiff’s  Exhibit  No.  13. 
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KENNETH  J.  SMITH,  who,  being  duly  sworn  to  testLf 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  d 
poses  and  says  as  follows : 

Direct  Examination  by  Mr.  Mason : 

D.  Q.  No.  1.  Will  you  please  state  your  name,  age  and 
residence?  A.  Kenneth  J.  Smith,  age  47,  residence  4]L2 
North  Summit,  El  Dorado,  Kansas. 

D.  Q.  No.  2.  What  is  your  occupation,  Mr.  Smith? 
Well,  I  am  an  oil  refiner. 

D.  Q.  No.  3.  And  by  whom  are  you  employed? 
Skelly  Oil  Company. 

D.  Q.  No.  4.  What  is  the  title  of  your  position?  A. 
perintendent  of  the  Refinery. 

D.  Q.  No.  5.  And  at  what  plant,  meaning  the  locatiop? 
A.  El  Dorado. 
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D.  Q.  No.  6.  You  mean  the  Skelly  Oil  Company  plant  at 
El  Dorado,  Kansas?  A.  Yes. 

D.  Q.  No.  7.  How  long  have  you  been  with  the  Skelly 
Oil  Company  at  El  Dorado,  Kansas  plant,  Mr.  Smith? 
863 

A.  I  have  been  here  since  ’17.  Of  course,  the  plant  was 
not  the  Skelly  Oil  Company  all  that  time. 

D.  Q.  No.  8.  When  you  say  ’17  you  mean  1917  ?  A.  Yes. 

•  •  •  •  * 

874 

'  117  Q.  At  the  time  you  first  met  Mr.  Jenkins,  in  the  fall 

of  1923,  did  or  did  he  not  say  anything  to  you  about  other 
materials  that  he  had  in  mind  using  in  these  Jenkins  stills, 
besides  oil?  A.  He  mentioned  lime  and  Fuller’s  earth. 

118  Q.  And  did  he  tell  you  at  that  time  the  purpose  for 
his  proposed  use  of  lime  and  Fuller’s  earth  in  these  Jen- 
1  kins  stills?  A.  He  said  that  he  had  experimented  with  the 
use  of  lime  and  Fuller’s  earth  and  found  that  they  had  a 

softening  effect  on  the  carbon  in  the  still. 

•  •  •  •  • 

875 

131  Q.  Was  lime  or  Fuller’s  earth  ever  used  on  this  Jen¬ 
kins  Still  Number  1  during  any  run?  A.  As  I  recall  it  lime 

was  used  on  the  third  run. 

*  •  *  •  • 

876 

141  Q.  Please  state  in  your  own  words  whether  or  not 
lime  was  used  during  the  cracking  operation  other  than  the 
i  lime  you  have  referred  to  being  dumped  into  the  drum 
during  the  early  operations  of  Jenkins  Still  Number  1? 

877 

A.  We  continued  to  use  lime  in  all  Jenkins  operations  af- 

!  ter  run  number  three,  excepting  one. 

•  •  •  •  • 

992 

XQ.  125:  As  late  as  March  of  1924  you  did  not  know 
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whether  the  use  of  lime  in  the  Jenkins  still  was  a  useful  or 
useless  thing,  did  you? 

Mr.  Mason :  Objected  to  as  entirely  immaterial. 

A.  The  operators  told  me,  especially  the  still  cleaners, 
that  lime  was  of  considerable  benefit,  to  the  operation  and 
I  instructed  them  to  leave  the  lime  out  of  Run  Number  13 — 
in  order  to  get  an  opportunity  to  see  whether  the  benefit 
was  actual. 


1006 

XQ.  251:  Can  you  tell  me  when  the  change  was  made 
from  steam  to  electric  drive?  When  was  the  first  electric 
drive  installed?  A.  I  think  the  still  had  been  in  operation 
about  sixty  days. 

XQ.  252:  That  is  sometime  in  March  of  1924?  A.  Some 
time  in  March. 

XQ.  253 :  You  took  a  steam  drive  off  of  one  of  the  stills 
and  put  a  motor  drive  on?  A.  Put  on  a  motor  drive. 

XQ.  254:  Do  you  know  which  still  that  was?  A.  We  put 
it  on  both  Number  1  and  Number  2. 

1007 

XQ.  255:  At  about  the  same  time?  A.  I  think  so.  Num¬ 
ber  1  was  on  at  first  possibly — oh,  two  weeks  or  three  weeks. 

XQ.  256:  But  the  steam  drive  gearing  was  something 
you  abandoned  during  March  of  1924?  A.  As  I  recall  it 
that’s  when  it  was. 

XQ.  257 :  What  were  the  advantages  of  electric  drive 
over  a  steam  drive?  A.  Got  more  constant  power,  or  the 
revolutions  on  the  shaft  on  the  propeller  were  more  con¬ 
stant.  It  was  easier  controlled. 

XQ.  258:  The  net  result  of  that  was,  of  course,  you  got 
better  circulation  with  the  electric  drive  than  with  tne 
steam  drive?  A.  Got  better  circulation. 

XQ.  259:  And  more  uniform  circulation?  A.  Yes. 

XQ.  260:  Did  you  get  any  more  rapid  circulation  with 
vour  electric  drive?  A.  The  revolutions  were  increased  to 
a  greater  number  per  minute. 
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XQ.  261:  The  propeller  stayed  the  same?  A.  No.  We 
increased  the  impeller. 

XQ.  262:  So  when  you  made  that  change  you  did  in¬ 
crease  the  circulation  within  the  still?  A.  Yes. 

XQ.  263 :  When  did  you  get  your  first  long  run  on  one 
of  these  Jenkins  stills?  A.  What  would  you  class  as  a  long 
run? 

XQ.  264:  Maybe  I  ought  to  ask  you  that  question.  I 
will  withdraw  the  previous  question  until  we  get  that  point 
straightened  out.  How  long  were  your  normal  runs  when 
you  got  these  stills  under  routine  operation?  A.  Oh,  aver¬ 
aged  from  fourteen  to  sixteen  days. 

XQ.  265 :  When  was  the  earliest  date  on  which  you  got 
a  run  of,  let  us  say,  more  than  ten  days?  A.  No  runs  of 
ten  days  or  more  are  disclosed  in  the  exhibit. 

(Witness  referring  to  “Exhibit  43  for  Identifica¬ 
tion  ”.) 


1009 

1  XQ.  283:  How  many  stream  hours  did  Run  Number  3 

on  Still  Number  1  continue?  A.  Sixty. 

•  •  •  •  • 

1014 

.XQ.  343:  Did  you  ever  insert  a  collar  or  anything  of 
the  sort"  in  the  sluice-way  of  Units  Number  1  and  2  to  fill  up 
that  annular  space  around  the  propeller?  A.  Yes,  we  did. 

XQ.  344:  Do  you  know  when  that  change  was  made? 
A.  No. 

•  •  •  •  • 

1015 

XQ.  348:  Well,  this  change  in  Stills  Numbers  1  and  2, 
the  provisions  of  the  collar  around  the  propeller,  and  the 
change  in  Still  Number  3,  that  is,  the  provision  of  the  larger 
propeller,  gave  you  much  better  circulation,  did  it  not?  A. 

As  I  recall  it,  it  did. 

•  •  •  •  • 
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XQ.  554:  Did  you  have  more  than  one  place  where  you 
could  take  samples  on  any  of  these  stills?  That  is,  you 
have  already  told  us  you  had  a  sampling  line  in  the  lower 
transverse  drum  at  the  rear.  Did  you  have  any  more 
places  where  you  could  sample?  A.  We  could  get  samples 
from  the  withdrawal  of  the  continuous  draw-off  line. 


1039 


XQ.  558:  How  did  the  gravity  of  the  oil  compare  as 
taken  from  the  two  places?  A.  The  sample  from  the  ordi¬ 
nary  sampling  connection  was  usually  a  little  lighter  than 
the  gravity  of  the  oil  from  the  continuous  withdrawal. 


1040 

XQ.  566:  Even  when  you  took  it  from  the  front  drum 
so  that  it  had  gone  through  the  tubes?  A.  Yes.  That  con¬ 
nection  was  in  the  bottom  of  the  still  and  is  a  perforated 
pipe,  consequently  any  heavier  solids  that  are  produced  :in 
cracking  were  picked  up  first  and  would  go  out  through  the 
line. 

XQ.  567 :  Were  they  solids  of  a  kind  that  would  settle 
out  of  the  oil?  A.  Yes. 

XQ.  568:  After  these  heavy  solids  were  settled  out  the 
oil  was  practically  identical  at  both  ends  of  the  still,  wasn ’t 

it  ?  A.  Two  settled  samples  would  show  the  same  gravity. 

•  •  •  *  • 

1047 

XQ.  633:  Mr.  Smith,  you  told  us  in  your  direct  testi¬ 
mony  about  making  Run  13  on  Jenkins  Still  Number  1  with¬ 
out  lime  for  the  purpose  of  testing  the  coke  formation.  No^r, 
did  you  examine  that  still  yourself?  A.  Yes. 

XQ.  634:  After  the  run?  A.  Yes. 

XQ.  635:  You  have  a  pretty  clear  recollection  of  it?  A. 
Pretty  clear,  yes. 

XQ.  636:  Did  you  examine  the  stills  after  other  runs 


370 


that  were  made  with  lime  so  that  you  have  a  similar  clear 
recollection  of  it?  A.  Yes. 

XQ.  637 :  I  wish  you  would  tell  us  how  the  ordinary  run 
of  that  kind;  that  is,  the  ordinary  run  among  those  shown 
in  the  record  sheets  you  have  produced  appeared  at  the 
close  of  the  run.  That  is,  where  was  the  coke  and  how 
much  was  there  and  where  was  it,  and  so  on?  A.  The  coke 
usually  showed  up  in  the  lower  part  of  the  front  drum  to¬ 
ward  the  front  of  the  drum — that  would  be  away  from  the 
tubes — and  in  the  tubes  and  in  the  lower — or  the  bottom  of 
the  top  drum. 

#  •  •  •  • 
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XQ.  661:  How  big  were  the  tubes,  internal?  A.  I  don’t 
recall  the  size  they  were.  They  were  two  inches  and  a  frac¬ 
tion,  but  I  don’t  recall  it. 

XQ.  662:  Don’t  the  drawings  give  the  dimensions  some¬ 
where? 

1050 

Mr.  Mason:  Did  you  find  the  diameter  of  those 
tubes  as  given  on  the  drawings,  Mr.  Smith? 

A.  Yes. 

Mr.  Mason:  What  is  it? 

A.  Three  inches  I.D. ;  three  and  a  half  inches  O.D. 

Mr.  Mason :  What  does  that  mean  ? 

A.  I.D.  means  internal  diameter. 

XQ.  663:  And  that  would  refresh  your  recollection, 
wouldn’t  it,  that  they  were  in  fact  three-inch  tubes  inte¬ 
riorly?  A.  Yes. 

XQ.  663A:  And  when  you  say  they  were  coked  up  so 
1  that  they  had  only  fifty  percent  free  space  you  mean  they 
were  coked  up  to  an  inch-and-a-half  clear?  A.  Yes. 

XQ.  664:  That  is,  there  was  about  three-quarters  of  an 
inch  of  coke  in  the  tubes  of  the  three  lower  rows  at  the  end 
of  an  ordinary  run?  A.  Yes. 

*  •  •  •  • 
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XQ.  672 :  You  became  familiar  with  that  general  type  of 
coking  up  and  to  that  general  extent  before  Run  13  because 
you  had  to  have  something  to  compare  Run  13  with,  didn’t 
you?  A.  Yes. 

#  *  #  •  • 
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XQ.  685:  I  want  you  to  tell  me  exactly  what  you  found 
the  condition  to  be  at  the  end  of  Run  13?  A.  The  condi¬ 
tion — 

XQ.  686:  (Interrupting):  That  is,  Run  13  on  Still 
Number  1,  I  am  asking  you  about.  I  wish  you  would  de¬ 
scribe  that  so  far  as  you  can,  Mr.  Smith  from  your  own 

1053 

recollection  just  what  you  saw  when  you  went  in  there,  veri¬ 
fying  merely  the  fact  that  that  is  the  run  without  lime?  A. 
Mr.  Wiles,  as  I  recall  we  made  two  runs  the  early  part  <)>f 
the  operation  without  lime. 

Mr.  Wiles :  Yes. 

A.  And  this  Run  Number  13  without  lime  was  not  a  loijg 
run.  The  condition  of  the  still  after  the  run  was  comple|t- 
ed  showed  that  even  with  this  short  run  that  the  coke  in  tljte 
tubes  was  very  brittle,  and  this  was  true  of  the  coke  th^t 
appeared  in  other  sections  of  the  still,  mainly  the  front 
drum.  It  was  the  character  of  the  coke  rather  than  tljie 
quantity  of  the  coke  that  led  me  to  believe  that  the  lime  w^s 
of  considerable  benefit  to  the  operation. 

•  •  •  •  • 

1053 

XQ.  690:  Then  you  are  modifying  your  direct  testimony 
to  the  extent  of  saying  that  there  was  not  more  coke  in  that 
still,  is  that  correct,  at  the  end  of  Run  13?  A.  There  was 
not. 

•  •  •  •  • 
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I  XQ.  697 :  So,  the  tubes  were  coked  up  just  about  the  same 

as  in  an  ordinary  run?  A.  Yes. 

•  •  •  •  • 

1054 

XQ.  700:  How  does  it  compare  in  difficulty  of  cleaning 

it  out?  A.  The  lime  coke  is  very  much  easier  cleaned. 

•  •  •  •  * 

1140 

Direct  Examination  of  E.  A.  TODD  by  Mr.  Mason. 

Q.  1:  Will  you  please  state  your  name,  age  and  resi¬ 
dence.  A.  Ernest  A.  Todd,  thirty-eight  years  old,  resi¬ 
dence,  El  Dorado,  Kansas. 

Q.  2:  And  what  is  your  occupation,  Mr.  Todd?  A. 
Chemist. 

!  Q.  3:  With  what  company?  A.  Skelly  Oil  Company. 

1  Q.  4:  Do  you  have  any  other  chemist  over  you  at  that 
plant?  A.  No. 

Q.  5:  Are  you  chief  chemist  there?  A.  Yes,  sir. 

Q.  6 :  When  did  you  go  to  work  for  the  Skelly  Oil  Com¬ 
pany  at  El  Dorado,  Kansas?  A.  In  April  of  1923. 

1  Q.  7:  Do  you  remember  about  what  part  of  April?  A. 
The  first  part  of  April.  As  a  matter  of  fact  my  employ¬ 
ment  started  the  1st  of  April. 

Q.  8:  And  when  you  first  went  to  work  for  the  Skelly 

Company  what  was  your  position?  A.  Chief  chemist. 

*  •  •  •  * 

1142 

Q.  32:  Now,  please  tell  us  whether  or  not  Mr.  Jenkins 
ever  had  a  conversation  with  you  in  connection  with  the 
use  of  lime  in  these  Jenkins  stills  that  were  being  erected 
at  the  Skelly  Company  plant?  A.  Yes,  he  did. 

Q.  33:  Will  you  please  tell  us  when  that  was?  A.  That 
was  in  October. 

Q.  34:  And  of  what  year?  A.  1923. 
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Q.  35 :  And  during  that  conversation  what  did  Mr.  Jen 
kins  tell  you?  1  don’t  mean  quoting  his  exact  words,  but 
in  substance  what  did  he  tell  you  in  connection  with  the 
lime?  A.  Well,  he  intended  to  feed  in  the  lime  continuous 
ly  with  the  charge  to  the  still,  and  a  continual  draw-off  of 
the  bottoms. 

Q.  36:  You  say  he  intended,  Mr.  Todd.  Were  you  jusjt 
reading  his  mind  when  you  say  that  or  did  he  actually  tell 
you  so  ?  A.  He  told  me. 

Q.  37 :  He  told  you  that  is  what  he  intended  to  do?  A. 
Yes,  sir. 

Q.  38:  Did  he  mention  any  other  material  that  he  migfyt 
1143 

use  besides  lime?  A.  Well,  he  said  he  might  use  Fuller 
earth. 

Q.  39:  Fuller’s  earth?  A.  Yes,  sir. 

Q.  40:  Now,  when  did  you  say  it  was  that  Mr.  Jenkins 
disclosed  this  proposed  use  of  lime  and  that  he  might  u$e 
fuller’s  earth?  A.  In  October,  1923. 

Q.  41 :  Now,  how  do  you  fix  that  in  your  mind,  Mr.  Todd, 
as  being  in  October,  1923? 

A.  Because  the  records  of  the  experimental  run  on  |a 
small  pressure  still  give  the  date. 

Mr.  Schneider:  I  want  the  record  to  show  thht 
there  was  a  document  before  the  "witness  when  he 
gave  the  last  answer. 

Mr.  Mason:  When  he  answered  the  witness  pick¬ 
ed  up  a  sheet  of  paper  from  the  table  about  which 
will  question  him  further. 
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Q.  3:  Your  residence?  A.  419  North  Osage,  Inglewood, 
California. 

Q.  4:  What  is  your  occupation,  Mr.  Smith?  A.  I  am  su¬ 
perintendent  of  the  Western  Oil  and  Refining  Company, 
Wilmington,  California. 

Q.  5:  Are  you  generally  referred  to  as  0.  C.  Smith?  A. 
Yes,  sir,  I  am  referred  to  as  0.  C.  usually. 
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Q.  6 :  Please  tell  us,  Mr.  Smith,  where  you  were  em¬ 
ployed  in  1923.  A.  In  1923  I  was  employed  at  the  Skelly — 
by  the  Skelly  Oil  Company  at  El  Dorado,  Kansas. 

1190 

Q.  7 :  And  when  did  you  enter  the  employ  of  the  Skelly 
Oil  Company  at  El  Dorado,  Kansas?  A.  June  15,  1922. 

Q.  8:  And  what  were  your  duties  there? 

A.  I  was  assistant  superintendent. 

~Tl90 

Q.  17 :  So  that  when  you  said  that  shortly  after  the  first 
of  the  year  the  first  Jenkins  pressure  cracking  still  was 
put  in  operation  you  meant  1924?  A.  I  meant  1924,  and  not 
1923. 

Q.  18:  Just  tell  us  in  general  what  was  being  done  in 
connection  with  the  Jenkins  pressure  cracking  still  during 
1923  from  the  time  you  went  to  work,  the  rest  of  the  year? 

1191 

A.  Will  you  please  read  that  question? 

(Q.  18  read  by  the  reporter.) 

A.  In  1923? 

Q.  19:  Yes.  A.  In  1923  there  was  nothing  but  construc¬ 
tion  work  going  on  at  the  last — latter  part  of  the  year. 

Q.  20:  Who  was  overseeing  that  construction  work  for 
the  Jenkins  company?  A.  Mr.  Berger. 

•  •  «  •  • 

1210 

0.  C.  SMITH  thereupon  resumes  the  giving  of  his  dep- 
1  osition,  being  questioned  further  upon 

Direct  Examination  by  Mr.  Mason. 

1  Q.  160 :  Mr.  Smith,  you  have  told  us  that  the  mixture  of 
lime  and  oil  was  fed  into  the  still.  What  Jenkins  still  are 
you  referring  to  when  you  state  that?  A.  Number  1  Jen¬ 
kins.  You  mean  at  the  first  time  it  was  fed  in,  don’t  you? 

Q.  161:  Yes.  A.  Number  1  Jenkins. 
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Q.  162 :  What  run  was  it  that  the  lime  was  first  fed  in^o 

the  still  with  the  feed  charge?  A.  Number  3.  Run  Number  3. 

*  •  *  #  • 

1212 

Q.  175 :  Did  or  did  not  Mr.  Jenkins  ever  mention  to  ydu 
the  use  of  lime  in  connection  with  the  Jenkins  still  prior 
to  Run  Number  3?  A.  Yes.  He  mentioned  the  use  of  lime 
at  that  time. 

Q.  176:  Do  you  mean  the  time  you  first  met  him?  A. 
Yes,  when  he  first  came  to  the  refinery. 

Q.  177 :  You  say  in  October?  A.  Yes.  October  of  1923. 

Q.  178 :  And  what  did  he  state  in  general  when  he  told 
you  about  that?  In  other  words,  how  did  he  state  to  you 
that  he  wished  or  expected  to  use  lime?  A.  Mr.  Jenkins 
told  me  that  he  had  used  lime  in  the  other  stills  that  they 
had  built  before  that  and  he  wanted  it — wanted  me  to  try 
it  out  on  our  stills  there  at  Skelly’s.  In  connection  with 
our  discussions  of  the  subject,  we  carried  out  some  experi¬ 
mental  runs  at  the  laboratory  using  lime. 

1213 

Q.  179:  And  when  was  that  done?  A.  That  was  in  Oc 
tober. 

Q.  180:  1924 — you  mean  the  same  October  you  spoke  of 
a  few  moments  ago?  A.  It  was  in  October,  1923.  It  was 
before  the  stills  were  operated. 

Q.  181 :  How  did  Mr.  Jenkins  say  he  had  in  mind  to  feed 
lime  into  the  still  at  the  Skelly  plant?  A.  He  talked  of  sev¬ 
eral  ways  of  using  lime.  One  was  whitewashing  the  still 
in  order  to  keep  the  coke  from  adhering  to  the  still.  Another 
method  was  the  suspension  of  a  perforated  or  basket  ar¬ 
rangement  in  the  rear  transverse  drum  so  that  the  flow  from 
the  propeller  would  continually  sweep  over  this  and  grad 
uallv  work  it  into  suspension  and  another  was  feeding  the 
oil  is  with  the  charging  stock. 
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Q.  193:  Mr.  Smith,  at  the  time  Mr.  Jenkins  disclosed  to 
yon  the  nse  of  lime  fed  continuously  into  the  still,  which 
you  stated  was  in  October,  1923,  please  tell  us  whether  or 
not  Mr.  Jenkins  referred  to  his  having  in  mind  the  use  of 
any  other  material  than  lime  in  that  way?  A.  Well,  we 
talked  of  several  materials.  In  fact  we,  at  the  time  of  this 
talk,  he  expressed  the  opinion  that  most  any  kind  of  a  finely 
divided  solid  would  have  the  same  effect. 

Q.  194 :  Did  he  name  any  other  he  had  in  mind  besides 
lime?  A.  I  think  the  only  other  one  I  remember  of  him 
naming  was  fuller’s  earth.  He  mentioned  that.  I  don’t 
remember  any  othei  specific  material  that  was  mentioned, 
though. 

*  •  •  •  • 

1216 

Q.  207 :  Tell  us  whether  or  not  they  continued  to  use  lime 

1217 

fed  in  continuously  with  the  charging  stock  after  Run  Num¬ 
ber  3?  A.  Yes,  lime  was  used  continuously  up  until — there 
was  one  run  we  made  without  the  use  of  lime  later  on  Num¬ 
ber  1. 

Q.  208:  You  mean  Still  Number  1?  A.  On  Still  Number 

1,  yes.  That  was  Run  Number  12. 

•  •  •  #  • 

1218 

Q.  216 :  Why  did  you  omit  lime  in  that  run  which  you 
referred  to,  which  you  think  was  Run  Number  12?  A. 
What  was  that  question? 

Mr.  Mason:  Read  it  to  him  will  you  please. 

1  (Question  216  read  by  the  reporter.) 

A.  K.  J. — 

Q.  217 :  You  mean  K.  J.  Smith?  A.  Yes,  K.  J.  Smith 
had  his  doubts  about  whether  the  lime  was  doing  any  good 
or  not  and  he  asked  me  if  I  thought  it  was — the  lime  was 
worth  anything  and  I  told  him  I  didn’t  know  but  I  was  in 
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favor  of  keeping  it  in  the  still,  keeping  on  using  it  becaus 
we  were  getting  very  good  progress  in  our  development  pf 
the  operation.  He  then  suggested  that  we  make  a  run  with¬ 
out  it  and  I  was  willing  because  I  wanted  to  have  furth^ 
proof  of  its  action  so  we  made  the  one  run  on  each  still 
without  lime. 

*  *  •  #  • 

1288 

XQ.  44:  Had  you  seen  any  Jenkins  stills  before  yqu 
built  the  Jenkins  stills  at  El  Dorado?  A.  Yes. 

XQ.  45:  Where  were  they?  A.  I  saw  them  at  Lakeside 
Refinery  at  Augusta,  Kansas  and  at  a  town  near  Kansas 
City ;  I  believe  it  was  Sheffield,  right  near  Kansas  City. 

XQ.  46:  How  many  Jenkins  stills  were  there  at  Lake¬ 
side?  A.  There  were  two  at  Lakeside. 

XQ.  47 :  How  many  were  there  at  Sheffield?  A.  I  thiijk 
there  were  three. 

XQ.  48:  I  understood  you  to  say  that  these  Jenkins 


stills  you  saw  before  you  constructed  the  Jenkins  stills  at 
El  Dorado  didn’t  have  a  carbon  leg?  A.  No,  they  didn’t 
have  a  carbon  leg. 

XQ.  49:  Were  they  the  same  as  the  Jenkins  stills  you 
built  at  El  Dorado  in  all  other  respects?  A.  The  first  two 
stills?  Do  you  mean  the  first  two  stills? 

XQ.  50:  I  will  limit  it  to  Still  Number  1,  the  one  you 
described  in  some  detail.  A.  From  the  inspection  I  wps 
able  to  make  they  were  very  similar,  yes.  I  did  not  examine 
them  minutely  as  to  detailed  construction,  but  from  the  su¬ 
perficial  examination  I  gave  them  I  would  say  that  they 
were  the  same  as  Number  1  Still  at  the  Skelly  plant. 

XQ.  51:  Except  that  they  did  not  have  carbon  legs?  A. 
Yes,  except  that  they  did  not  have  carbon  legs. 

XQ.  52:  That  is  true  of  all  five  of  these  stills?  A.  All 
five,  yes.  I  am  speaking  now,  however,  of  the  body  of  the 
still  itself,  none  of  the  appurtenances  that  went  with  it. 
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XQ.  217 :  Now,  with  respect  to  these  changes  centering 
around  the  propeller  of  which  you  told  us  something, 
namely,  first  in  the  propeller  itself,  the  provision  of  this 
fiat  annular  baffle  and  change  to  electric  drive,  what  was 

1312 

the  relation  of  those  changes  to  the  circulation  within  the 
still?  A.  That  increased  the  circulation  very  greatly  by 
the  installation  of  the  baffle  and  the  use  of  electric  motor. 

XQ.  218 :  The  installation  of  the  baffle  really  is  con¬ 
nected  with  the  use  of  a  larger  propeller,  is  it  not?  A.  I 
don’t  understand  what  you  mean  by  related  to  a  larger 
propeller.  A  larger  propeller  could  not  be  used  with  the 
baffle. 

XQ.  219 :  No.  I  mean  that  when  you  installed  that  baf¬ 
fle  you  also  installed  a  larger  propeller  in  order  to  take 
full  advantage  of  the  baffle?  A.  No.  The  large  propeller 
was  installed  first  and  after  it  was  found  that  the  circula¬ 
tion  was  not  what  it  should  be  then  I  had  the  baffle  put  in. 

XQ.  220:  You  are  now  referring  to  this  flat  annular  baf¬ 
fle?  A.  I  am  now  referring  to  this  flat  annular  baffle.  Yes. 

XQ.  221 :  The  net  result  of  putting  in  larger  propeller, 
providing  the  annular  baffle,  and  providing  the  electric 
drive,  was  to  very  materially  increase  the  circulation  with¬ 
in  the  still,  however?  A.  Yes.  It  very  materially  did  that. 

XQ.  222:  Were  any  of  the  Jenkins  stills  at  the  El  Do¬ 
rado  refinery  operated  without  the  propeller,  that  is,  with¬ 
out  the  propeller  being  driven,  during  the  first  six  months 
of  1924?  A.  Yes.  Number  3  still  was  completed,  as  far  as 
construction  went  with  the  exception  of  the  propeller  drive 
mechanism  and  I  believe  we  were  waiting  on  the  motor. 
We  ordered  an  electric  motor  for  that  to  put  on  the  still 
and  never  ran  it  with  steam  engines  and  I  made  a  few  runs 
with  Number  3  Still  without  any  propeller. 

XQ.  223:  About  how  many?  A.  I  think  I  made  two  or 
three  runs. 
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XQ.  224:  Did  you  use  lime  during  those  runs?  A.  Yejs. 
Lime  was  used. 

XQ.  225:  How  long  were  the  runs?  A.  They  we^e 
about,  it  seems  to  me  about  somewheres  around  three  da^s 

— a  little  less  than  three  days,  as  I  recall  it. 

•  •  «  •  • 

1316 

%  • 

XQ.  254:  Now  you  refer  to  an  operation  of  an  experi 
mental  still  with  lime  in  October,  1923?  What  kind  of  a 
still  was  that?  A.  That  was  a  small  home  made  affair  that 
we  made  at  the  plant  that  consisted  of  a  bull  plug  either— I 
forget  whether  it  was  six  inches  or  eight  inches  in  diameter. 

XQ.  255 :  Just  to  make  the  record  plain  to  somebody  thht 
is  not  a  technical  expert,  a  “bull  plug”  is  a  short  piece 
of  pipe  welded  shut  at  one  end?  A.  With  a  rounded  end, 
yes. 

XQ.  256:  So  it  can  resist  pressure?  A.  It  don’t  have  a 
flat  end.  It  is  rounded. 

1317 

XQ.  257 :  Go  ahead.  A.  And  this  had  a  flanged  top  ar^d 
it  was  in  this  that  we  carried  on  pressure  experiments. 

XQ.  258 :  How  was  the  lime  put  into  that  still  during 
these  experiments  in  which  you  said  it  was  used?  A.  Hofw 
was  it? 

XQ.  259:  Yes.  A.  Just  some  powdered  lime  was  put  in 
with  the  oil. 

XQ.  260:  During  the  run?  A.  No.  When  the  oil  wfis 
put  in,  why,  the  lime  was  put  in  and  then  it  was  closed  up 
and  the  run  made. 

XQ.  261:  The  run  was  strictly  a  batch  run?  A.  Yes. 
XQ.  262:  There  was  no  supply  of  oil  during  the  rah? 
A.  No. 

XQ.  263:  No  supply  of  lime  during  the  run?  A.  No. 
XQ.  264:  No  discharge  of  bottoms  during  the  ran? 

No. 
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XQ.  265 :  Nor  in  any  of  these  experiments  with  lime  to 
which  you  referred  as  carried  out  in  October,  1923?  A.  All 
of  them  were  batch  operation. 

Mr.  Mason:  When  you  say  “all  of  them  were 
batch,”  you  refer  to  all  of  those  experiments  in  the 
laboratory  with  the  bull  plug  equipment? 

A.  All  of  the  labortory  tests. 

XQ.  266 :  Were  you  referring  to  anything  other  than 
those  laboratory  tests  when  you  referred  to  experimental 
work  in  1923?  A.  No.  I  was  referring  to  no  other  tests. 

XQ.  267 :  That  is  all  of  the  experimental  work  to  which 
you  referred  as  carried  out  in  October,  1923,  was  work 

done  on  batch  runs?  A.  That  is  right,  yes,  sir. 

•  *  •  #  • 

1330 

XQ.  345 :  When  you  fix  the  length  of  Run  Number  12  on 
Still  Number  1  you  did  it  by  referring  to  time  on  stream? 
Is  that  right?  A.  Yes,  that’s  right. 

XQ.  346:  Sixty-seven  hours  and  forty  minutes?  A. 
Yes,  that’s  right. 

•  *  •  •  • 

1365 

RDQ.  56 :  Mr.  Smith,  please  tell  us  whether  or  not  dur¬ 
ing  the  first  three  months  of  1924  you  observed  the  cir- 

1366 

culation  in  those  Jenkins  stills  at  the  Skelly  plant,  El  Do¬ 
rado,  Kansas  when  the  manhead  was  off?  A.  Yes,  sir. 

RDQ.  57 :  Please  tell  us  the  general  condition  of  that 
circulation. 

•  •  •  •  # 

1366 

A.  I  don’t  know  just  what  you  mean. 

RDQ.  58:  The  nature  of  the  circulation  as  to  speed  and 
so  on?  A.  Well,  the  circulation  at  first  and  as  the  stills 

were  first  put  in,  was  not  very  great. 

•  •  •  *  • 
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RDQ.  61 :  Please  tell  us  whether  or  not  that  was  im¬ 
proved  later?  A.  Yes.  It  was  improved,  both  when  we  put 

•  on  the  larger  propeller  and  also  when  we  put  on  the  orifice 

plate  just  above  the  larger  propeller. 

•  *  *  •  # 

1367 

RDQ.  62:  On  your  cross  examination  you  have  referred 
to  hot  tubes  in  Run  Number  1,  Run  Number  2  and  Run 
Number  12  of  Jenkins  Still  Number  1.  What  produced 
those  hot  tubes?  A.  The  formation  of  coke  in  the  tube. 
RDQ.  63 :  And  you  have  referred  to  the  deposition  of 

1368 

carbon  in  the  dead  spaces.  Would  such  deposition  of  car¬ 
bon  in  dead  spaces  bring  a  still  down?  A.  No. 

RDQ.  64 :  Now,  Mr.  Smith,  j*ou  have  referred  in  yo^ir 
cross  examination  to  a  run  in  which  lime  was  used  aikd 
stated  that  carbon  would  be  deposited  for  a  certain  length 

*  of  time  until  the  amount — in  the  dead  spaces — until  the 
amount  of  the  deposit  formed  what  you  called  a  critical 
amount.  Now,  please  tell  us  what  would  be  the  situation 
in  a  run  without  lime  as  compared  to  that  feature  in  a 
run  with  lime.  A.  Running  a  Jenkins  still  without  lime, 
the  tendency  to  form  in  these  pockets  or  dead  spaces  is  not 
nearly  so  pronounced  because  the  carbon  adheres  to  tne 
shell  of  the  still  and  interior  of  the  tubes  all  over.  The  cir¬ 
culation  does  not  seem  to  have  so  very  much  to  do  with  pre¬ 
venting  the  deposition  of  carbon. 

•  •  •  •  * 
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Plaintiffs  Exhibit  16. 

1372  SKELLY  OIL  COMPANY, 

El  Dorado,  Kansas. 

Mr.  U.  S.  Jenkins,  Jan.  14, 1924. 

St.  Louis,  Mo. 

Dear;  Mr.  Jenkins  : 

I  am  enclosing  herewith  a  copy  of  report  I  am  mailing 
to  Mr.  Black,  and  in  which  I  am  sure  you  will  be  interested. 

The  stuffing  box  trouble  refer-ed  to  happened  on 
1374  the  night  of  Jan.  9th,  when  we  had  built  up  about 
15#  pressure.  The  drive  stuck  several  times  dur¬ 
ing  the  day,  until  at  last  we  were  unable  to  start  it  at  all,  so 
decided  to  call  it  off,  dismantle  it,  and  start  over.  Accord¬ 
ingly  we  let  the  still  cool  down,  and  when  it  had  reached  the 
temperature  of  about  400  someone  went  up  just  to  see  if  it 
ivould  start,  and  off  she  went  with  no  further  trouble.  We 
let  it  run  then,  for  about  18  hours  at  relatively  low  temper¬ 
ature,  before  closing  in  the  still.  We  have  not  decided  just 
why  she  stuck,  and  do  not  expect  to  try  to  find  out  until  she 
sticks  again. 

With  my  very  best  wishes  to  all  of  you,  I  am, 

Verv  sincerelv  vours, 

EDMOND  BERGER. 

-  ■■  — 

Plaintiffs  Exhibit  17. 

1376  SKELLY  OIL  COMPANY, 

El  Dorado,  Kan. 

March  31st,  1924. 

Mr.  W.  C.  Black, 

208  South  La  Salle, 

Chicago,  Ill. 

My  dear  Mr.  Black : 

Yours  of  the  29th  enclosing  telegram  from  Mr.  Schwartz 
received  this  morning.  It  is  strange  how  most  chemist-  hold 
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onto  old  ideas  and  make  things  so  hard  for  every  oije 
around  where  they  may  by  accident  have  authority.  We 
understand  more  pressure  would  give  an  increase  in  the 
•  conversion  but  a  balanced  proposition  is  more  to  be  desired 

than  one  producing  much  trouble.  We  think  we  know  what 
to  do  and  are  doing  it. 

We  are  very  fortunate  in  dealing  with  men  who  are  ca  p¬ 
able  of  seeing  both  angles  of  this  cracking  game  and  real¬ 
izing  it  is  only  the  dollars  that  count  and  they  only  come 
when  the  product  is  right  and  the  production  sufficient  to 
make  the  showing  we  have  been  making  since  March  1st. 

The  enclosed  run  sheets  #9  Still  #2  &  #  12  Still  #1  were 
run  without  using  the  chemical  at  the  request  of  K.  J.  sinpe 
he  wanted  positive  information  that  the  lime  was  produc¬ 
ing  results.  The  short  runs  show  what  happened  and  |>n 
top  of  this  the  stills  were  in  very  bad  condition,  requiring 
an  excessive  tube  cleaning.  Reports  on  runs  #10  Still  at 2 
and  #13  Still  #1  will  be  ready  some  time  tomorrow.  Thejse 
s  runs  were  as  near  ideal  as  one  could  justly  desire  and  we|re 

run  with  lime  being  fed  in  with  the  feed  during  the  entijre 
run.  We  cut  out  the  lower  row  of  tubes  on  #2  cleaned  both 
stills  and  had  them  back  in  commission  within  24  hours  ahd 
they  are  both  on  stream  today.  Furthermore  K.  J.  is  thor¬ 
oughly  satisfied  the  lime  is  the  greatest  discovery  and  qan 
not  understand  why  others  who  were  using  our  Stills  did 
not  let  me  alone  and  do  what  I  wanted  done.  Had  they  dejne 
so  there  would  be  a  very  different  story  to  tell  and  Augusta 
and  Sheffield  would  not  be  wrecks. 

1377  Please  do  not  give  out  figures  on  costs  sent  you 
until  I  can  get  permission  from  the  Company  as  tljev 
desire  it  kept  quiet  until  later  on. 

I  notice  by  one  of  the  Oil  Journals  that  R.  N.  Reed  has 
taken  his  oil  business  back  and  has  also  become  an  active 
9  member  of  one  of  the  oil  associations  ?  Is  this  going  to  help 

us  in  the  cashing  of  his  notes? 

I  sure  hope  it  will  since  I  can  not  afford  taking  hny 
chances  in  using  his  paper  as  security  for  a  loan  as  it  might 
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1372  SKELLY  OIL  COMPANY, 

El  Dorado,  Kansas. 

Mr.  U.  S.  Jenkins,  Jan.  14,  1924. 

St.  Louis,  Mo. 

Dear  Mr.  Jenkins : 

I  am  enclosing  herewith  a  copy  of  report  I  am  mailing 
to  Mr.  Black,  and  in  which  I  am  sure  you  will  be  interested. 

The  stuffing  box  trouble  refer-ed  to  happened  on 
1374  the  night  of  Jan.  9th,  when  we  had  built  up  about 
15#  pressure.  The  drive  stuck  several  times  dur¬ 
ing  the  day,  until  at  last  we  were  unable  to  start  it  at  all,  so 
decided  to  call  it  off,  dismantle  it,  and  start  over.  Accord¬ 
ingly  we  let  the  still  cool  down,  and  when  it  had  reached  the 
temperature  of  about  400  someone  went  up  just  to  see  if  it 
would  start,  and  off  she  went  with  no  further  trouble.  We 
let  it  run  then,  for  about  18  hours  at  relatively  low  temper¬ 
ature,  before  closing  in  the  still.  We  have  not  decided  just 
why  she  stuck,  and  do  not  expect  to  try  to  find  out  until  she 
sticks  again. 

With  my  very  best  wishes  to  all  of  you,  I  am, 
i  Very  sincerely  yours, 

I  EDMOND  BERGER. 
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i  Yours  of  the  29th  enclosing  telegram  from  Mr.  Schwartz 
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onto  old  ideas  and  make  things  so  hard  for  every  oiie 
around  where  they  may  by  accident  have  authority.  We 
understand  more  pressure  would  give  an  increase  in  tile 
conversion  but  a  balanced  proposition  is  more  to  be  desired 
than  one  producing  much  trouble.  We  think  we  know  what 
to  do  and  are  doing  it. 

We  are  very  fortunate  in  dealing  with  men  who  are  cap¬ 
able  of  seeing  both  angles  of  this  cracking  game  and  real¬ 
izing  it  is  only  the  dollars  that  count  and  they  only  come 
when  the  product  is  right  and  the  production  sufficient  to 
make  the  showing  we  have  been  making  since  March  1st. 

The  enclosed  run  sheets  #9  Still  #2  &  #12  Still  #1  were 
run  without  using  the  chemical  at  the  request  of  K.  J.  sintee 
he  wanted  positive  information  that  the  lime  was  produc¬ 
ing  results.  The  short  runs  show  what  happened  and  on 
top  of  this  the  stills  were  in  very  bad  condition,  requiring 
an  excessive  tube  cleaning.  Reports  on  runs  #10  Still  #2 
and  #13  Still  #1  will  be  ready  some  time  tomorrow.  These 
runs  were  as  near  ideal  as  one  could  justly  desire  and  were 
run  with  lime  being  fed  in  with  the  feed  during  the  entire 
run.  We  cut  out  the  lower  row  of  tubes  on  #2  cleaned  both 
stills  and  had  them  back  in  commission  within  24  hours  and 
they  are  both  on  stream  today.  Furthermore  K.  J.  is  thor¬ 
oughly  satisfied  the  lime  is  the  greatest  discovery  and  can 
not  understand  why  others  who  were  using  our  Stills  did 
not  let  me  alone  and  do  what  I  wanted  done.  Had  they  done 
so  there  would  be  a  very  different  story  to  tell  and  Augusta 
and  Sheffield  would  not  be  wrecks. 

1377  Please  do  not  give  out  figures  on  costs  sent  you 
until  I  can  get  permission  from  the  Company  as  tliev 
desire  it  kept  quiet  until  later  on. 

I  notice  by  one  of  the  Oil  Journals  that  R.  N.  Reed  has 
taken  his  oil  business  back  and  has  also  become  an  active 
member  of  one  of  the  oil  associations?  Is  this  going  to  help 
us  in  the  cashing  of  his  notes? 

I  sure  hope  it  will  since  I  can  not  afford  taking  2.ny 
chances  in  using  his  paper  as  security  for  a  loan  as  it  might 
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become  very  embarrassing  not  only  to  R.  N.  but  to  myself 
also. 

!  We  have  the  new  air  compressor  installed  and  running  to¬ 
day  and  a  slow  drying  fire  under  #3  but  can  not  use  #3 
hntil  we  get  the  chain  drive  and  wish  you  would  keep  in 
tauch  with  the  Link  Belt  Co.  and  rush  the  drive  through. 
We  can  get  along  with  the  24"  propeller  we  have  until  the 
30"  is  received  but  must  have  the  chain  before  running  the 
#3  Still. 

Yours  sincerely, 

ULYSSES  S.  JENKINS. 

#  •  •  #  * 


Plaintiff’s  Exhibit  18. 

1378  MOTION  TO  DISSOLVE,  FEBRUARY  9, 1931. 

Intf.  No.  60,087. 

Now  comes  the  party  Herthel,  by  his  attorneys,  and  moves 
to  dissolve  the  above  entitled  interference  on  the  follow¬ 
ing  grounds : 

i  I.  The  declaration  of  the  interference  prior  to  cancella¬ 
tion  of  material  new  matter  inserted  in  the  Jenkins  applica¬ 
tion  more  than  two  years  subsequent  to  filing  involves  such 
informality  as  will  preclude  the  proper  determination  of 
the  issue  of  priority. 

II.  The  issue  of  the  interference  is  unpatentable  over 
Dubbs  patent  Number  1,319,053,  granted  October  21,  1919, 
on  an  application  filed  January  14,  1918. 

1379  III.  The  issue  of  the  interference  is  unpatentable 
over  Dubbs  patent  Number  1,319,053,  granted  Octo¬ 
ber  21, 1919,  on  an  application  filed  January  14, 1918,  in  view 
of  Hansen  patent  Number  1,215,526,  granted  February  13, 
1917,  on  an  application  filed  June  3,  1916. 

TV.  The  issue  of  the  interference  is  unpatentable  over 
T rumble  patent  Number  1,281,884,  granted  October  15, 
11918,  on  an  application  filed  July  19, 1915. 


V.  The  issue  of  the  interference  is  unpatentable  oveir 
T rumble  patent  Number  1,281,884,  granted  October  15, 191*j, 
on  an  application  filed  July  19,  1915,  in  view  of  Hanseji 
patent  Number  1,215,526,  granted  February  13,  1917,  on  a}i 
application  filed  June  3,  1916. 

VI.  The  issue  of  the  interference  is  unpatentable  ovet 
Trumble  patent  Number  1,281,884,  granted  October  15, 1918, 
on  an  application  filed  July  19,  1915,  in  view  of  Thompso  n 
patent  Number  1,160,670,  granted  November  16,  1915,  on  a  n 
application  filed  May  9, 1913. 

In  support  of  this  motion,  in  addition  to  the  fore- 
233  going  references,  the  party  Herthel  will  rely  upon 
Jenkins  patent  Number  1,226,526,  granted  May  15, 
1917,  on  an  application  filed  July  13,  1916,  to  show  that  the 
particular  form  of  apparatus  and  the  particular  operation 
excepting  the  use,  for  example,  of  lime  or  fuller’s  earth 
illustrated  and  described  in  the  Jenkins  application  involved 
in  this  interference  had  been  patented  or  described  in  a 
printed  publication  more  than  two  years  prior  to  June  30, 
1924. 

Memorandum. 

Referring  to  Ground  I  of  the  Motion  to  Dissolve:  Each 
of  the  counts  is  directed  to  a  process  which  involves  the 
maintenance  of  a  cracking  agent  in  a  state  of  suspension 
in  oil  subjected  to  the  operation.  The  maintenance  of  a 
cracking  agent  in  a  state  of  suspension  in  the  oil  depends 
upon  the  proportion  of  the  cracking  agent  present  with 
respect  to  oil,  the  rate  of  circulation  of  the  oil,  the  relation 
between  the  proportion  of  the  cracking  agent  present  and 
the  rate  of  circulation  of  the  oil  and,  to  the  extent  that  the 
cracking  agent  is  added  during  operation,  upon  the  rate  of 
discharge  of  cracking  agent  in  residual  oil  discharged  dur¬ 
ing  operation.  The  Jenkins  application  involved  in  this 
interference  was  fatally  defective  in  these  respects 
1380  as  filed.  Beginning  more  than  two  years  subsequent 
to  the  filing  of  the  Jenkins  application,  amendments 
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have  been  filed  attempting  to  obviate  these  defects  by  the 
insertion  of  new  matter.  Down  to  the  time  of  declaration 
of  this  interference  this  new  matter  had  not  been  cancelled. 
The  Jenkins  application  with  this  new  matter  included  is  a 
very  different  thing  from  the  Jenkins  application  with  this 
new  matter  deleted,  and  in  respects  material  to  the  issue 
noted  above.  The  Jenkins  application  should  be  put 
234  in  order  in  this  respect  before  the  party  Herthel,  or 
any  other  applicant,  is  required  to  contest  the  issue 
of  priority  with  the  party  Jenkins.  Particulars  as  to  mate¬ 
rial  respects  in  which  the  Jenkins  application  now  includes 
new  matter  follow : 

1  The  word  “ rapid’ *  was  inserted  before  the  word  “cir¬ 
culation”  in  line  28  of  page  4  (specification  of  the  Jenkins 
application)  by  an  amendment  dated  September  2,  1926. 
Prior  to  this  insertion  it  had  not  appeared  that  the  circula¬ 
tion  was  rapid  rather  than  slow.  Both  of  these  terms  are 
of  course  relative,  but  if  the  word  “rapid”  has  any  signifi¬ 
cance  at  the  point  of  this  insertion  it  is  new  matter. 

By  an  amendment  dated  September  2,  1926,  the  sentence 
appearing  in  lines  25  to  29  of  page  8  which  then  read  “in 
order  that  this  deposit  may  not  remain  in  the  still  and  to 
prevent  the  stopping,  from  time  to  time,  to  remove  this 
deposit,  the  invention  comprehends  the  idea  of  feeding  the 
material  to  he  distilled  regidarly  and  to  conduct  off ,  from 
the  low  points  of  the  still,  the  residuum  as  fast  as  it  is' 
formed ”  was  changed  to  read  “in  order  that  this  produced 
material  may  not  remain  or  be  deposited  in  the  still  the 
invention  comprehends  the  idea  of  feeding  the  material  to 
he  distilled  regidarly  and  to  conduct  off  from  the  selected 
points  of  the  still,  the  flush  material  in  a  relatively  large 
quantity .”  Prior  to  this  amendment  it  had  not  appeared 
that  the  residuum  was  to  be  removed  in  a  relatively  large 
quantity  rather  than  in  a  relatively  small  quantity. 

The  words  “in  a  relatively  small  portion”  were  inserted 
in  line  31  of  page  8  by  an  amendment  dated  September  2, 
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1926,  to  characterize  the  addition  of  the  cracking  agent. 
Prior  to  this  amendment  it  had  not  appeared  that  the  crack¬ 
ing  agent  was  to  be  added  in  a  small  portion  rather  than  in 
a  large  portion. 

1381  By  an  amendment  dated  September  2,  1926,  the 
reference  in  line  27  of  page  9  to  the  rate  of  supply 
of  raw  oil  with  respect  to  the  rate  of  distillation,  and  hence 
the  rate  of  residuum  discharge,  which  had  been  character¬ 
ized  as  “a  slight  amount  greater  than  is  necessary  to  just 
supply  the  amount  that  is  being  distilled  or  cracked  so  that 
it  will  act  as  a  flushing  medium”  was  characterized  as  “a 
substantial  amount  greater  than  is  necessary  to  just 
235  supply  the  amount  that  is  being  distilled  or  cracked 
so  that  it  will  act  as  a  flushing  medium.”  The  word 
“slight”  was  cancelled  and  the  word  “substantial”  was 
substituted. 

By  an  amendment  dated  September  2,  1926,  a  page  and 
a  half  addition  was  inserted  at  the  top  of  page  9  includ¬ 
ing  a  statement  that  “the  absorbent  is  added  to  the  charge 
so  that  the  oil  and  absorbent  are  thoroughly  mixed  before 
entry  into  the  still,  only  a  small  portion  of  absorbent  being 
so  added”  and  a  statement  that  “there  is  a  difference  in 
the  action  of  lime  or  like  substance  in  large  amounts  and 
the  action  thereof  in  small  amounts”  together  with  a  state¬ 
ment  that  the  invention  is  characterized  bv  the  use  of 
“small  amounts”  as  distinguished  from  “large  amounts.” 
Prior  to  this  insertion  the  Jenkins  application  had  not  in¬ 
cluded  any  disclosure  of  mixture  of  the  cracking  agent  with 
the  oil  charged  before  entry  into  the  still  and  had  not  in¬ 
cluded  any  disclosure  of  the  amount  in  which  the  cracking 
agent  was  to  be  used.  If,  as  this  insertion  asserts,  the  “dis¬ 
persed  condition”  accompanied  by  the  use  of  “small 
amounts”  of  the  cracking  agent  “achieves  a  fundamental 
effect  not  possible  when  *  •  *  used  in  large  quantities”  this 
insertion  certainly  constitutes  material  new  matter. 

The  words  “caused  to  collect  in  the  lower  part  of  the 
drums”  referring  to  the  added  cracking  agent  and  adsorbed 
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material  in  line  8  of  page  9  were  cancelled  and  the  words 
^‘dispersed  or  distributed  throughout  the  whole  mass  or 
contents  in  the  still”  were  substituted  by  an  amendment 
dated  September  2,  1926.  Either  of  .these  characteriza¬ 
tions  is  directly  the  reverse  of  the  other ;  the  original  refer¬ 
ence  was  to  a  settling  and  the  substituted  reference  was  to  a 
maintained  dispersion . 

By  an  amendment  dated  September  2,  1926,  a  two  and 
a  half  page  addition  was  inserted  at  the  bottom  of  page  9. 

Among  other  items  this  insertion  included  a  de- 
1382  scription  of  the  discharge  of  residuum  at  a  “rate 
equal  to  about  forty-five  to  sixty-five  per  cent  of  the 
oil  fed  or  charged.”  As  filed  the  Jenkins  application  did 
not  disclose  any  discharge  of  residuum  at  any  such  rate. 
As  filed  the  Jenkins  application  disclosed  (page  9  line  27) 
the  supply  of  raw  oil  at  a  rate  but  slightly  greater  than  that 
1  at  which  the  oil  was  to  be  distilled  or  cracked  leaving  an 
amount  to  be  discharged  as  residuum  which  could  not  have 
1  exceeded  this  slight  margin  between  the  oil  supplied  and 
the  oil  distilled. 

1  236  A  page  and  a  half  addition  was  inserted  at  the  top 
of  page  11  by  an  amendment  dated  September  2, 
1926,  including  new  matter  with  reference  to  the  rate  of  cir¬ 
culation  of  the  oil,  with  reference  to  the  rate  of  discharge 
of  residuum  and  with  reference  to  the  dispersion,  involv¬ 
ing  the  amount,  of  the  cracking  agent  added. 

Referring  to  Ground  II  of  the  Motion  to  Dissolve:  Count 
1  is  directed  to  an  oil  cracking  process  comprising  the  fol¬ 
lowing  steps:  first,  “charging  into  a  body  of  oil  subjected 
to  cracking  conditions  additional  oil  and  a  finely  divided 
mineral  substance  having  a  characteristic  adsorptive  action 
for  carbon  forming  material,”  second,  “dispersing  said 
finelv  divided  mineral  substance  in  said  body  of  oil,”  third, 
“withdrawing  from  said  body  of  oil  during  said  process  a 
portion  of  said  oil  and  dispersed  mineral  substance,”  and 
fourth,  “the  amount  of  said  finely  divided  mineral  sub- 
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stance  charged  into  said  body  of  oil  being  so  regulated  as 
to  permit  of  intimate  contact  in  suspension  with  said  carboy 
forming  material,”  and  in  the  Dubbs  patent  oil  formin 
a  body  filling  the  tanks  D,  D1,  D2  and  D:1,  and  the  lower 
ends  of  the  distilling  tubes  C  is  charged  to  the  said  body 
by  means  of  connection  F3  through  the  heating  tubes  B  in 
which  it  is  brought  to  cracking  conditions  and  sand  charged 
through  the  hopper  G  is  dispersed  in  the  oil  forming  the 
said  body,  the  dispersed  sand  being  carried  through  th^ 
heating  tubes  and  the  distilling  tubes  to  the  tanks  D,  D], 
D2  and  D3  in  suspension  in  the  circulating  oil  so  that  it  is 
brought  into  intimate  contact  in  the  oil  with  constituents 
forming  carbon,  and  oil  including  a  portion  of  the  sand  i]s 
withdrawn  from  the  body  of  oil  in  the  tanks  D,  Dl,  D2  and 
D3  through  connection  D11.  Count  2  is  directed  to  an  oil 
cracking  process  comprising  the  following  steps : 
1383  first,  “circulating  heavy  oil  in  a  closed  ring,”  se<p- 
237  ond,  “continuously  heating  a  portion  of  the  ring/’ 
third,  “maintaining  a  pressure  on  the  portion  of  th|e 
ring  so  heated,”  fourth,  “continuously  taking  off  ligljit 
vapors  from  the  ring,”  fifth,  “continuously  adding  oil  to  the 
ring,”  sixth,  “continuously  adding  a  cracking  agent  to  sa^d 
ring  to  present  nuclei  for  the  deposition  of  carbon,”  sev¬ 
enth,  “agitating  the  whole  to  maintain  said  nuclei  in  a 
state  of  suspension”  and  eighth,  “withdrawing  residumjn 
including  part  of  said  cracking  agent  with  its  deposited  ca  r- 
bon,”  and  in  the  Dubbs  patent  heavy  oil  is  circulated  in  a 
“closed  ring”  comprising  the  heating  tubes  B,  the  dis¬ 
tilling  tubes  C,  the  tanks  D,  D1,  D2  and  D3  and  the  connec¬ 
tion  F  by  means  of  the  circulating  pump  E,  the  oil  cir¬ 
culating  through  the  heating  tubes  B  is  continuously  heated 
therein  and  a  superatmospheric  pressure  is  maintained  <jn 
the  oil  in  the  heating  tubes  B,  light  vapors  are  continuously 
taken  off  from  the  distilling  tubes  C  through  connections 
H  and  H1,  raw  oil  is  continuously  added  to  the  circulating 
oil  through  connection  F3,  sand  is  continuously  added  to  the 
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circulating  oil  through  the  hopper  G,  the  added  sand  is 
Maintained  in  suspension  in  the  oil  circulating  through  the 
heating  tubes  B  and  the  distilling  tubes  C  by  means  of  the 
circulation,  and  oil  including  a  portion  of  the  sand  together 
with  carbon  deposited  on  the  sand  is  withdrawn  from  the 
tanks  D,  Dl,  D2  and  D3,  through  connection  D11.  Count  3 
is  identical  with  count  2  except  in  that  the  withdrawal  of 
residuum  is  specifically  designated  as  carried  out  “con¬ 
tinuously.”  The  Dubbs  patent  describes  the  operation  as 
one  carried  out  continuously. 

Referring  to  Ground  111  of  the  Motion  to  Dissolve:  Ap¬ 
plying  the  Dubbs  patent  to  the  counts  as  it  has  been  ap¬ 
plied  in  the  discussion  of  Ground  I,  no  invention 
238  would  be  involved  in  substituting  fuller’s  earth,  the 
use  of  which  for  the  same  purpose  is  specifically  dis¬ 
closed  in  the  Hansen  patent,  for  the  sand  specifically  dis¬ 
closed  in  the  Dubbs  patent. 

Referring  to  Grounds  IV,  V  and  VI  of  the  Motion  to 
Dissolve:  Excepting  the  references  to  the  addition  and 
withdrawal  of  a  cracking  agent,  counts  2  and  3  correspond 
almost  literally  to  claim  2  of  the  Trumble  patent.  This 
Trumble  patent  has  been  adjudicated  (23  Fed.  (2)  111, 
affirmed  31  Fed.  (2)  427)  as  valid  and  as  infringed  by 
1384  the  particular  form  of  apparatus  and  the  particular 
operation,  including  the  use  of  lime,  illustrated  and 
described  in  the  Jenkins  application  involved  in  this  inter¬ 
ference. 

Referring  particularly  to  Ground  IV  of  the  Motion  to 
Dissolve:  The  Jenkins  application  refers  to  coke  (page  9) 
as  a  suitable  cracking  agent.  The  Trumble  patent  refers 
to  the  circulation  of  oil  containing  suspended  carbon  from 
the  settling  tank  3  through  the  heating  tubes  1  with  addi¬ 
tional  oil  charged  through  connection  42.  The  Trumble 
patent  also  refers  to  the  maintenance  of  solid  substances 
which  may  include  “sand”  or  “silt”  (see  the  list  of  crack¬ 
ing  agents  on  page  9  of  the  Jenkins  application)  added 
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with  tlie  raw  oil  in  suspension  in  constant  co'nccntration  id 
the  circulating  oil.  Individual  particles  of  such  solid^ 
would  act  as  “nuclei  for  the  deposition  of  carbon”  and  as 
such  particles  grew  in  size  through  such  deposition  they 
would  be  removed  by  operation  of  the  settling  tank  3. 

Referring  particularly  to  Ground  V  of  the  Motion  to  Dis  ¬ 
solve:  The  addition  of  fuller’s  earth  as  a  cracking  agent  t<j 
and  the  maintenance  of  the  added  fuller’s  earth  in  suspen¬ 
sion  in  oil  subjected  to  cracking  to  prevent  the  adherence 
of  coke  or  carbon  to  the  inner  surfaces  of  the  appara  - 
239  tus  used  is  disclosed  in  the  Hansen  patent.  An]r 
added  cracking  agent,  or  at  least  a  part  of  it,  would 
be  discharged  with  residuum  withdrawn  from  the  settling 
tank  3  in  the  Trumble  patent.  Referring  to  count  1,  in  the 
Trumble  patent  additional  oil  is  charged  into  the  circulat¬ 
ing  oil  through  connection.  42  and  a  portion  of  the  cir¬ 
culating  oil  is  withdrawn  through  connection  44  from  th^ 
settling  tank  3.  The  velocities  mentioned  in  the  Trumbls 
patent  as  maintaining  in  suspension  in  the  circulating  oil 
solids  such  as  carbon,  sand  and  silt  would  of  course  main¬ 
tain  an  added  cracking  agent  such  as  the  fuller’s  earth  of 
the  Hansen  patent  in  suspension  in  the  same  manner  and 
the  settling  tank  3  would  function  with  respect  to  such  an 
added  cracking  agent  in  the  same  manner  as  it  functions 
with  respect  to  carbon,  sand  and  silt.  Any  added  cracking 
agent  circulating  through  the  heating  tubes  1  in  the  Trun> 
ble  patent  would  be  maintained  in  intimate  contact  with  car¬ 
bon  forming  material  in  the  oil. 

Referring  particularly  to  Ground  VI  of  the  Motion  to 
Dissolve:  In  its  relation  to  the  Trumble  patent,  the 
1385  Thompson  patent  may  be  treated  in  the  same  man¬ 
ner  as  the  Hansen  patent  in  the  discussion  under 
Ground  V.  The  Thompson  patent  discloses  the  addition 
of  cracking  agents  to  oil  to  be  cracked  and  the  maintenance 
of  the  added  cracking  agent  in  suspension  in  the  oil  by  agi¬ 
tation.  The  velocities  mentioned  in  the  Trumble  patent  £is 


maintaining  in  suspension  in  the  circulating  oil  solids  such 
as  carbon  and  sand  would  of  course  maintain  an  added 
cracking  agent,  such  as  that  of  the  Thompson  patent,  in 
suspension  in  the  same  manner. 

240  The  party  Herthel  will  insist,  in  connection  with 
Grounds  II,  III,  IV,  V  and  VI  of  the  Motion  to  Dis¬ 
solve  that  the  party  Jenkins  is  not  entitled  to  rely  upon 
new  matter  inserted  in  the  Jenkins  application  subsequent 
to  filing  as  a  basis  of  distinction  in  any  patentable  sense 
over  the  art  as  exemplified  by  the  references  cited  in  this 
motion, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 
Attorneys  for  Herthel. 

1386  MEMORANDUM  IN  SUPPORT  OF  HERTHEL ’S 
MOTION  TO  DISSOLVE,  DECEMBER  11, 1931. 

Intf.  No.  60,087. 

This  interference  involves  three  parties,  all  of  whom  are 
applicants.  There  are  three  counts  in  issue.  These  counts 
did  not  originate  with  any  of  the  applicants  involved  in  the 
interference  but  were  suggested  by  the  Examiner  to  all 
three  parties  for  interference  purposes.  The  counts  must 
therefore  be  given  the  broadest  construction  their  terms 
reasonably  will  support  without  reading  unexpressed  limi¬ 
tations  into  them.  ( Jeffrey  &  Montgomery  vs.  Locke,  348 
0.  G.  531, 1926  C.  D.  171 ;  Scott  vs.  Longtin  et  al.,  281  Fed. 
606;  Kirby  vs.  Clements ,  216  0.  G.  1319,  1915  C.  D.  163.) 
This  is  especially  true  where,  as  in  the  present  instance, 
the  disclosures  of  the  applications  of  the  different  parties 
differ  in  several  important  respects,  and  the  rule  that  a 
claim  must  be  given  an  interpretation  consistent  with  the 
specification  in  which  it  originated  is  not  applicable. 

The  issue  counts  relate  to  alleged  improvements  in  the 
cracking  or  converting  of  oils.  It  is  possible  to  give  the 
issue  counts  either  an  extremely  broad  construction  or  an 
extremely  narrow  construction.  Of  these  two  possibilities. 
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as  we  will  point  out  later,  it  is  necessary  to  give  the  issue 
counts  a  very  broad  construction  if  they  are  to  read  on 
the  original  disclosures  of  all  the  parties.  In  order  to  give 
the  issue  counts  this  extremely  broad  construction  it  is  not 
necessary  to  disregard  any  expressed  limitations  contained 
therein;  it  is  only  necessary  that  possibly  inferred  but 
totally  unexpressed  limitations  should  not  be  read  into 
them.  Herthel  has  moved  to  dissolve  on  the  ground 
1387  that  the  counts  should  be  broadly  construed  and  that 
when  they  are  broadly  construed  they  are  not  patent- 
able  over  certain  prior  art  patents. 

251  If  the  counts  are  to  be  given  an  extremely  nar¬ 
row  construction,  sufficiently  narrow  to  distinguish 
them  in  any  material  way  from  the  prior  art,  it  becomes 
necessary  to  read  possibly  inferred  but  totally  unexpressed 
limitations  into  them.  This  we  submit  is  improper.  MoreJ 
over,  if  the  counts  are  given  this  extremely  narrow  con¬ 
struction  they  do  not  find  support  in  the  disclosure  of  the 
Darlington  application  or  the  original  Jenkins  application. 
The  counts  thus  narrowly  construed  can  find  support  in 
the  disclosure  of  the  Jenkins  application  only  by  relying 
on  new  matter,  added  to  the  Jenkins  application  more  than 
two  years  after  its  filing  date,  which  new  matter  is  a  di-j 
rect  contradiction  of  the  disclosure  of  the  Jenkins  applica-^ 
tion  as  filed. 

The  Jenkins  application  involved  in  this  interference 
has  had  a  very  unusual  prosecution,  the  specification  hav¬ 
ing  been  amended  time  and  again  to  include  page  after 
page  of  additional  descriptive  matter  until  the  Jenkins  ap¬ 
plication  in  its  present  form  is  a  thing  entirely  differ¬ 
ent  from  the  Jenkins  application  as  originally  filed.  The 
application  of  the  party  Jenkins  in  its  present  form,  in 
many  respects  pertinent  to  this  interference,  is  contradic¬ 
tory  to  the  specification  of  the  Jenkins  application  as  filed. 
Moreover,  the  specification  of  the  Jenkins  application  in 
its  present  form  contains  important  descriptive  matter  con- 
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cerning  other  matters  pertinent  to  this  interference  with 
respect  to  which  the  Jenkins  application  as  filed  was  abso¬ 
lutely  silent.  Accordingly,  Herthel  has  also  moved  to  dis¬ 
solve  on  the  ground  that  the  declaration  of  this  interference 
prior  to  cancellation  of  the  material  new  matter,  inserted 
in  the  Jenkins  application  more  than  two  years  subsequent 
to  its  date  of  filing,  involves  such  informality  as  will  pre¬ 
clude  the  proper  determination  of  the  issue  of  priority. 

252  The  Counts  in  Issue  and  Their  Relation  to  the 

Prior  Art. 

The  three  counts  in  issue  are  all  process  counts.  They 
are  directed  to  a  process  of  cracking  or  converting  oil  in 
which  a  finely  divided  mineral  substance,  having  the  prop¬ 
erties  of  acting  as  an  adsorbent  or  as  a  catalytic 
138S  agent,  is  brought  into  intimate  contact  with  the  oil. 
The  issue  counts  read  as  follows : 

1.  In  an  oil  cracking  process  in  which  carbon-forming 
material  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material;  dispersing 
said  finely  divided  mineral  substance  in  said  body  of  oil; 
withdrawing  from  said  body  of  oil  during  said  process  a 
portion  of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance  charged 
into  said  body  of  oil  being  so  regulated  as  to  permit  of  its 
intimate  contact  in  suspension  with  said  carbon-forming 
material. 

2.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring,  continu¬ 
ously  adding  oil  to  the  ring,  continuously  adding  a  crack¬ 
ing  agent  to  said  ring  to  present  nuclei  for  the  deposition 


of  carbon,  agitating  the  whole  to  maintain  said  nuclei  in 
a  state  of  suspension,  and  withdrawing  residuum  including 
part  of  said  cracking  agent  with  its  deposited  carbon. 

3.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in 
a  closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring,  con¬ 
tinuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 
tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdrawing: 
residuum  including  part  of  said  cracking  agent  with  its: 
deposited  carbon. 

253  These  counts  may  be  summarized  collectively  as 
defining  a  particular  type  of  oil  cracking  process  (or 
as  the  steps  in  a  particular  type  of  oil  cracking  process ) 
involving  charging  into  a  body  of  oil  in  an  oil  cracking 
system,  additional  oil  and  a  finely  divided  mineral  sub¬ 
stance  having  a  characteristic  adsorptive  action  of  carbon - 
forming  materials  (or  the  properties  of  a  cracking 
1389  agent).  They  require  that  fresh  oil  be  continuously 
supplied  to  the  system.  They  also  require  that  res¬ 
idual  oil,  including  a  part  of  the  finely  divided  mineral  sub¬ 
stance  or  other  cracking  agent  be  discharged  from  the  sys¬ 
tem  during  its  operation  either  intermittently  or  continu¬ 
ously.  However,  if  the  issue  counts  are  to  distinguish  in 
any  material  way  from  the  prior  art  Herthel  submits  that 
they  must  be  further  limited  by  construction  to  a  process  of 
the  type  above  described  in  which : 

1.  The  amount  of  mineral  substance  or  other  cracking 
agent  supplied  to  the  cracking  system ; 

2.  The  amount  of  residual  oil  and  mineral  substance  or 
other  cracking  agent  withdrawn  from  the  system ;  and 

3.  The  degree  of  agitation  or  rate  of  circulation  of  th| 
mixture  while  it  is  being  heated, 
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are  so  correlated  with  respect  to  each  other  that  all  or  the 
whole  (not  merely  a  part)  of  the  adsorptive  mineral  sub- 
stance  or  other  cracking  agent  remains  intimately  dis¬ 
persed  through  the  oil  during  the  entire  time  it  is  being 
heated  in  the  cracking  operation.  If  the  counts  are  thus 
narrowly  construed  by  inferred  limitations  it  is  possible 
that  counts  2  and  3  might  define  a  patentable  invention, 
because  the  amount  of  finely  divided  mineral  substance  that 
may  be  maintained  in  its  entirety  in  a  state  of  intimate  dis¬ 
persion  while  passing  through  heating  tubes  is  small 
254  and  critically  so,  even  when  a  very  high  rate  of  flow 
is  maintained  through  the  heating  tubes.  As  a  prac¬ 
tical  matter  it  is  immaterial  whether  or  not  the  mineral 
substance  is  in  its  entirety  maintained  in  an  intimately  dis¬ 
persed  state  throughout  the  entire  still,  but  it  is  not  enough 
that  the  solid  material  be  permitted  to  partially  settle  and 
be  flushed  along  through  the  heating  tubes  because  of  the 
unusually  great  tendency  of  these  materials  to  adhere  to 
heated  surfaces.  The  amount  of  mineral  substance  added 
and  the  amount  of  residual  oil  and  mineral  substance  with¬ 
drawn  are  therefore  of  controlling  importance  as  is  also  the 
rate  of  circulation  through  the  heating  tubes. 

Count  1  is  broadly  drawn  to  any  cracking  process,  while 
counts  2  and  3  are  specifically  directed  to  a  circulatory  type 
of  cracking  process  in  which  the  oil  circulates  through  a 
closed  ring  only  a  portion  of  which  is  heated. 

1390  We  will  point  out  later,  that  the  issue  counts  can¬ 
not  be  construed  to  require  this  extremely  intimate 
dispersion  of  the  adsorptive  mineral  substance,  or  other 
cracking  agent,  to  be  maintained  throughout  the  entire  body 
of  oil  in  the  circulatory  system,  since  if  they  are  so  con¬ 
strued  they  clearly  would  fail  to  find  support  in  the  disclos¬ 
ure  of  either  the  Herthel  application  or  the  Darlington  ap¬ 
plication.  Moreover  the  issue  counts  thus  construed  would 
fail  to  find  support  in  the  disclosure  of  the  Jenkins  applica¬ 
tion  as  filed,  although  probably  they  would  find  support  in 
the  disclosure  of  the  Jenkins  application  in  its  present  form. 
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Accordingly  we  submit  that  the  issue  counts  can  only  be 
give  a  construction  requiring  correlation  of  the  three 
fundamental  features  above  noted  as  applied  to  that  por¬ 
tion  of  the  oil  in  the  process  which  is  actually  being  heated 
if  the  issue  counts  are  to  find  support  in  the  original  dis¬ 
closures  of  any  of  the  parties  to  this  interference  and  if 
they  are  to  be  distinguished  in  any  material  way 
255  from  the  prior  art. 

The  Prior  Art. 

Fuller’s  earth,  lime,  and  a  number  of  other  finely  divide 
mineral  substances  possess  adsorbent  properties  for  pitclp 
like  carbon-forming  materials  and  also  have  a  tendency  t!o 
act  as  a  catalyst  to  aid  the  cracking  reaction  when  suqh 
substances  are  brought  into  intimate  contact  with  oil  whidh 
is  being  cracked  by  the  application  of  heat.  These  prop¬ 
erties  of  fuller’s  earth  and  certain  other  similar  substancis 
were  well  known  and  oil  cracking  processes  adopted  to 
utilize  these  properties  had  been  developed  prior  to  the 
entry  of  any  of  the  applicants  involved  in  this  interference 
in  the  field. 

Hansen  Patent  No.  1,215,526. 

Hansen  patent  No.  1,215,526,  issued  February  13,  1917 
and  cited  in  Herthel’s  motion  to  dissolve,  discloses  an  ordi¬ 
nary  cylindrical  shell  fitted  with  stirring,  scraping  <j>r 
agitating  mechanism.  The  Hansen  patent  describes  dis¬ 
tilling  oil  into  which  a  predetermined  quantity  of  fuller’s 
earth,  kaolinite,  or  other  finely  divided  mineral  substance 
has  been  introduced  “in  order  to  effect  breaking  or  crack¬ 
ing  of  the  heavy  oil  into  lighter  oil”  (Page  1,  lines  82-84|). 

Hansen  appreciated  that  rotation  of  the  scraping  ele- 
1391  ments  served  “to  facilitate  the  action  of  the  fuller’s 
earth.”  He  also  appreciated  the  tendency  of  the 
fuller’s  earth  and  accumulated  material  to  adhere  to  the  in¬ 
ner  surface  of  the  still.  The  Hansen  patent  does  not  de¬ 
scribe  in  detail  the  amount  of  mineral  substance  added  to 
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the  oil,  but  within  reasonable  limits  this  is  immaterial  where 
the  oil  mixture  is  not  heated  in  heating  tubes  and  the  still 
is  fitted  with  scraping  and  agitating  mechanism  so  as  to 
preclude  adherence  of  the  mineral  substance  and  ad- 
256  sorbent  material  to  the  heating  surfaces  and  so  as  to 
distribute  at  least  a  part  of  the  mineral  substance 
through  the  oil  in  the  still. 

Thompson  Patent  No.  1,160,670. 

Thompson  patent  No.  1,160,670  issued  November  16, 1915 
on  an  application  filed  May  9,  1913  discloses  a  process  in 
which  a  finely  divided  mineral  substance,  having  the  requi¬ 
site  properties  to  act  as  a  catalytic  cracking  agent,  is 
violently  agitated  with  oil  undergoing  cracking  treatment 
so  that  at  least  the  major  portion  of  the  cracking  agent  is 
maintained  intimately  dispersed  through  the  oil.  The 
Thompson  patent  describes  the  above  noted  properties  of 
fuller’s  earth,  animal  charcoal  and  other  substances  al¬ 
though  the  patentee  states  that  he  prefers  to  use  certain 
organic  salts  of  nickel.  The  Thompson  patent  states  on 
page  2,  lines  102-105  that  “as  regards  the  amount  of  cata- 
lvte  used  it  is  preferably  from  half  to  two  per  cent,  of 
the  contents  of  the  still”  except  when  salts  of  nickel  are 
used  as  the  catalvte.  Thus  the  Thompson  patent  clearly 
discloses  the  fact  that  only  a  sinall  amount  of  the  cracking 
agent  is  used  and  clearly  describes  the  maintenance  of  this 
small  amount  of  mineral  cracking  agent  in  a  state  of  inti¬ 
mate  dispersion  through  the  oil  being  treated.  Further¬ 
more,  in  the  Thompson  patent  the  catalyst  is  introduced  to 
the  still  by  dispersing  it  in  the  raw  oil  supplied  thereto. 

The  method  of  introducing  the  catalyst  into  the  still  is 
described  in  the  Thompson  patent  in  lines  28-34  of  page  3 
which  state, 

“it  is  passed  into  the  still,  by  mixing  in  a  fine  powder  with 
hot  petroleum,  and  pumping  it  in.  As  it  is  best  to  have  a 
continuous  or  frequent  intermittent  current  of  petroleum 
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constantly  entering  the  still  to  make  up  the  distillate,  it  is 

very  easily  passed  in  in  this  manner.” 

1392 

•  257  The  patentee  of  the  Thompson  patent  had  a  clear 

conception  of  the  broad  idea  that  his  process  was 
applicable  to  cracking  operations  carried  out  in  other  types 
of  still  than  the  particular  type  illustrated  and  described  ita 
the  Thompson  patent.  For  example,  the  Thompson  patent 
states  on  page  2,  lines  51  to  54 

“almost  any  still  at  present  used  for  cracking  petroleui(n 
can  be  employed,  but  we  prefer  a  high  cylindrical  still  with 
the  bottom  sloping  downward  to  the  center  #  *  •” 

The  Thompson  patent  also  described  discharging  residual 
oil  and  admixed  adsorbent  from  the  still  as  soon  as  the  mix¬ 
ture  becomes  too  concentrated  for  further  use.  Howevejr, 
the  discharge  of  residual  oil  from  the  Thompson  apparatus 
is  not  described  as  continuous. 

*  Dubbs  Patent  No.  1,319,053. 

In  Dubbs  patent  No.  1,319,053  a  body  of  oil  is  circulated 
from  the  tanks  D,  D1  D2  and  D3  through  connection  F,  tljie 
heating  tubes  B,  and  the  distilling  tubes  C  back  to  tl^e 
tanks  D,  D1  D2  and  D3  by  means  of  the  circulating  pumjp 
E.  In  the  heating  tubes  B  the  oil  is  heated  to  a  crackiijg 
temperature.  The  oil  to  be  treated  is  charged  to  the  circu¬ 
lating  body  of  oil  in  the  system  through  connection  F|3. 
Sand  charged  through  the  Hopper  G  is  dispersed  in  the  o|il 
passing  from  the  tanks  D,  D1  D2  and  D3  to  the  heatiiig 
tubes  B  and  carried  in  suspension  in  the  circulating  dil 
through  the  heating  tubes  and  the  distilling  tubes  C  io 
the  tanks  D,  D1  D2  and  D3.  Therefore  it  is  brought  into  in¬ 
timate  contact  with  the  oil  constituents  forming  carbon. 
Residual  oil  including  a  portion  of  the  sand  is  withdrawn 
from  the  body  of  oil  in  the  tanks  D,  D1  D2  and  D3  through 
connections  Dn  or  D12  and  D13.  The  Dubbs  operation  is 
described  as  a  continuous  one. 
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258  Trumble  Patent  No.  1,281,884. 

In  Trumble  patent  No.  1,281,884  issued  October  15,  1918, 
oil  is  circulated  from  tank  37  by  the  circulating  pump  6 
through  connection  41,  heating  coil  1,  pipe  21,  vapor  re¬ 
leaser  2  and  back  to  tank  37  thereby  completing  a  cycle  or 
closed  ring.  In  the  heating  coil  1  the  oil  is  heated  to  a 
cracking  temperature.  Pressure  is  maintained  on 
1393  the  heating  coil.  Additional  oil  is  supplied  continu¬ 
ously  to  the  circulating  charge  of  oil  by  the  make-up 
pump  8.  Likewise  residual  oil  is  discharged  continuously 
from  the  circulating  body  of  oil  through  relief  pipe  34. 

The  Trumble  patent  does  not  specifically  describe  the 
introduction  of  a  cracking  agent  into  the  circulating  charge 
of  oil  with  the  make-up  oil,  but  does  state  on  page  2,  lines 
23-33, 

“Solid  substances  may  be  contained  in  the  oil  introduced 
to  the  apparatus,  and  solid  hydrocarbons  or  even  free  car¬ 
bon  may  be  formed  in  the  apparatus.  Such  solid  substances 
cannot  be  vaporized  and  it  is  important  that  the  circulating 
oil  be  relieved  of  them  at  the  same  rate  at  which  they  are 
formed  if  the  composition  of  the  oil  is  to  be  maintained  con¬ 
stant.’  ’ 

It  will  be  noted  that  in  so  far  as  the  procedure  of  contin¬ 
uously  introducing  solid  substances  to  the  system  and  con¬ 
tinuously  withdrawing  them  from  the  system  is  concerned, 
the  procedure  followed  in  the  Trumble  patent  fully  com¬ 
plies  with  the  procedure  outlined  in  the  issue  counts.  It 
will  also  be  noted  that  the  solid  materials  present  in  the 
oil  in  the  system  in  the  Trumble  operation  may  include 
“free  carbon,”  “sand”  or  “silt”  and  it  will  be  noted  that 
the  list  of  cracking  agents,  occurring  on  page  9  of  the  Jen¬ 
kins  application,  includes  coke,  which  is  substantially  free 
carbon,  as  well  as  numerous  clays. 

259  Moreover  the  Trumble  patent  also  points  out  that 
the  oil  circulates  at  a  high  velocity  in  the  heating 

coil  and  states  on  page  1,  lines  100-103  that 


“This  high  velocity  prevents  the  deposition  of  carbon,  o^ 
other  solid  or  viscous  materials  on  the  interior  of  the  heatj 
ing  coil  so  that  the  apparatus  cannot  become  clogged.” 

The  amount  of  residual  oil  which  is  discharged  con  tin- 
uously  from  the  Trumble  system  is  described  as  a  very  small 
amount  but  sufficient  to  prevent  accumulation  of  solid  ma- 
terials  in  the  system.  The  Trumble  patent  states  on  page 
2,  linos  42-51. 

“In  practice  a  very  small  flow  of  heavy  oil  through  the 
relief  pipe  is  sufficient  to  prevent  undue  accumulations  of 
objectionable  solids  in  the  body  of  the  circulating  oil.  Fo|r 
example  with  California  oils  on  which  the  apparatus 
1394  has  been  commercially  operated  the  amount  of  otl 
withdrawn  through  the  relief  pipe  is  less  than  5%  pf 
the  oil  introduced  through  the  make-up  pump.” 

Jenkins  Patent  No.  1,226,526. 

Jenkins  patent  No.  1,226,526  issued  May  15,  1917,  mole 
than  seven  years  prior  to  the  filing  date  of  the  Jenkins 
application  involved  in  this  interference,  discloses  the  sanie 
form  of  apparatus  as  that  disclosed  in  one  of  the  figures 
of  the  Jenkins  application  involved  in  this  interference,  in 
every  respect  pertinent  to  the  issue  of  the  interference, 
except  for  the  introduction  of  a  cracking  agent  and  the 
withdrawal  of  residual  oil  together  with  a  portion  of  tl|ie 
cracking  agent. 

Disclosures  of  the  Applications  in  this  Interference. 

We  will  describe  briefly  the  pertinent  parts  of  the  dis¬ 
closures  of  the  three  applications  involved  in  this  interfer¬ 
ence  as  of  their  filing  date.  Later,  we  will  discuss  in  mojre 
detail  the  alterations  in  the  Jenkins  application. 
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The  Herthel  Application. 


The  Herthel  application  discloses  a  circulatory  oil  crack¬ 
ing  system  in  which  oil  is  circulated  from  a  drum  13  by 
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pump  31  through  a  battery  of  heating  tubes  8  and  then  back 
to  the  drum  13.  The  oil  is  heated  to  a  cracking  temperature 
in  heating  tubes  8.  Vapors  are  taken  off  through  connection 
29.  A  mixture  of  fresh  oil  and  an  extremely  small  amount 
of  finely  divided  fuller’s  earth  is  introduced  through  con¬ 
nection  37  to  the  circulating  charge  of  oil  passing  from  the 
supply  tank  to  the  heating  tubes.  The  cross-sectional  area 
of  the  drum  13  is  relatively  large  as  compared  to  the  cross- 
sectional  area  of  the  battery  of  heating  tubes  so  that  a  par¬ 
tial  settling  and  concentration  of  the  heavier  fuller’s  earth 
and  absorbed  tarry  materials  is  effected  in  the  lower  por¬ 
tion  of  the  drum  13  because  of  the  reduced  velocity.  How¬ 
ever  a  high  rate  of  flow  is  maintained  through  the  heating 
tubes.  A  mixture  of  residual  oil  and  fuller’s  earth  is  wfith- 
drawrn  from  supply  tank  13,  either  intermittently  or  contin¬ 
uously,  through  any  of  connections  38,  39  or  40. 

The  amount  of  fresh  oil  introduced  to  the  system  and 
the  amount  of  residual  oil  withdrawn  therefrom  is 
1395  controlled  so  as  to  maintain  the  pitch  concentration 
below  saturation.  This  as  described  in  Herthel  pat¬ 
ent  No.  1,598,136,  issued  August  31,  1926,  requires  correla¬ 
tion  of  the  rate  of  introduction  of  fresh  oil  and  the  rate  of 
withdrawal  of  residual  oil  so  that  the  amount  of  residual  oil 
withdrawn  will  correspond  to  approximately  50  to  60%  of 
the  fresh  oil  supplied. 

The  amount  of  finely  divided  fuller’s  earth  introduced 
to  the  circulating  charge  of  oil  is  extremely  small.  The 
Herthel  application  gives  as  a  specific  example  V2  pound 
per  barrel  of  fresh  oil  introduced,  and  adds  that  the  amount 
of  earth  may  vary  from  1/10  pound  per  barrel  to 
261  about  2  pounds  per  barrel.  This  small  amount  of 
adsorbent  material  is  only  sufficient  to  selectively 
adsorb  the  most  objectionable  of  the  carbon-forming  mate¬ 
rials.  A  large  portion  of  the  carbon-forming  materials  re¬ 
main  in  the  oil  and  are  only  removed  from  the  system  by 
withdrawing  a  large  amount  of  residual  oil.  A  much  larger 
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amount  of  adsorbent  material  would  function  to  adsorb 
a  much  larger  proportion  of  the  carbon-forming  materials, 
in  just  the  same  manner  that  a  small  amount  of  the  adsor¬ 
bent  functions  to  adsorb  the  most  objectionable  carbon- 
forming  materials.  However,  the  party  Herthel  appre¬ 
ciated  that  as  a  practical  matter ,  because  of  the  increased 
tendency  of  the  finely  divided  solid  substance  and  adsorbed 
material  to  adhere  to  heated  surfaces  if  segregations  and 
partial  settling  were  permitted,  only  an  extremely  small 
amount  of  adsorbent  material  could  be  maintained  in  a  suffi¬ 
ciently  intimate  admixture  with  the  oil  within  the  heating 
tubes  to  offset  this  adherent  tendency,  and  then  only  jc>y 
the  maintenance  of  a  very  high  rate  of  oil  flow  through  t|he 
heating  tubes.  The  Herthel  application  repeatedly  stress  es 
the  fact  that  an  extremely  “rapid  circulation ”  of  the  oil 
must  be  maintained  over  the  heating  surfaces  “to  prevent 
segregation  and  accumulation  of  the  earth  thereon  and 
insure  the  maintenance  of  an  intimate  admixture  of  the 
fuller’s  earth  with  the  oil  while  contacting  with  the  heated 
surfaces  of  the  still.” 

The  Darlington  Application. 

The  Darlington  application  relates  to  a  process  for  crack¬ 
ing  and  distilling  hydrocarbons  in  which  oil  is  caused  to 
circulate  through  the  heating  coil  35  in  the  furnace 
1396  A  and  thence  via  line  61  through  the  reaction  cham¬ 
ber  B.  From  the  reaction  chamber  B  oil  paskes 
through  connection  48  to  the  settling  chamber  C  fr^m 
262  which  it  continues  via  lines  50,  62  and  60  to  the  heat¬ 
ing  coil  35,  thereby  completing  a  cycle.  A  finely  di¬ 
vided  cracking  agent  which  previously  has  been  admired 
with  oil  may  be  supplied  through  line  18  either  to  the  cir¬ 
culating  charge  of  oil  entering  the  heating  coil  35  ( through 
line  58)  or  directly  to  the  reaction  chamber  B.  The  latter 
point  of  introduction  is  stated  to  be  preferable. 

The  reaction  chamber  B  and  settling  chamber  C  are  pro¬ 
vided  with  stirring  and  agitating  mechanism  sufficient  to 


i 


404 


effect  some  dispersion  of  the  cracking  agent  through  the 
oil  therein,  but  the  degree  of  agitation  is  not  sufficient  to 
prevent  partial  settling  and  concentration  of  the  solid  mate¬ 
rials  in  the  lower  portions  of  the  reaction  chamber  B  and 
settling  chamber  C. 

1  The  Darlington  application  points  out  that  the  oil  flow¬ 
ing  through  pipe  48  to  the  settling  tank  C  passes  from 
thence  “after  settling,  through  the  pipe  line  50  forced  by 
the  pump  52”  (page  14,  lines  5  and  6).  The  Darlington 
application  further  states,  (page  14,  line  2  from  the  bottom 
to  page  15,  line  5) 

“Sedimentary  deposits,  which  may  include  heavy  oil 
fractions,  are  withdrawn  from  the  bottom  of  the  settling 
tank  C  into  and  through  the  pipe  line  64  and  66,  having 
controlling  and  regulating  valves  65  and  67  respectively,  to 
the  expansion  chamber  D.  Sedimentary  deposits,  including 
heavy  oil  fractions,  are  also  withdrawn  from  the  reaction 
chamber  B  into  and  through  the  pipe  line  66.” 

The  Darlington  application  does  not  disclose  the  pro¬ 
portion  of  cracking  agent  added  to  the  system  nor  does 
it  disclose  the  relationship  of  the  amount  of  fresh  oil  intro¬ 
duced  into  the  system  to  the  amount  of  residual  oil  and 
sedimentary  deposits  withdrawn  therefrom.  Accordingly, 
if  the  issue  counts  are  to  be  limited  by  inference  to  any 
operation  in  which  a  critically  small  amount  of  the  cracking 
agent  is  supplied  to  the  system;  or  to  an  operation  in 
which  any  particular  ratio  is  maintained  between  the 
263  amount  of  fresh  oil  supplied  to  the  system  and  the 
amount  of  residual  oil  and  cracking  agent  withdrawn 
therefrom,  it  will  be  obvious  that  the  claims  would 
1397  not  be  supported  by  the  disclosure  of  the  Darling¬ 
ton  application. 

Similarly,  the  Darlington  application  nowhere  discloses 
the  rate  of  circulation  through  the  heating  coil  35  and  ac¬ 
cordingly  the  question  of  whether  or  not  the  rate  of  cir- 
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eolation  and  amount  of  cracking  agent  present  in  the  oil 
passing  through  the  heating  coil  of  the  Darlington  appa¬ 
ratus  are  so  correlated  as  to  prevent  partial  settling  of 
the  cracking  agent  during  passage  of  the  mixture  there¬ 
through  can  only  be  presumed,  with  questionable  accuracy, 
from  the  fact  that  the  cross-sectional  area  of  the  heating 
coil  35  of  the  Darlington  apparatus  is  relatively  small  as 
compared  to  the  cross-sectional  area  of  the  reaction  cham¬ 
ber  B  and  settling  tank  C,  so  that  of  necessity  the  rate  of 
circulation  through  the  heating  coil  35  would  be  very  much 
greater  than  the  rate  of  circulation  through  the  reaction 
chamber  B  or  settling  tank  C.  Because  of  this  relationship 
it  is  possible  that  any  excess  of  the  cracking  agent,  above 
that  which  could  be  maintained  in  a  dispersed  state  at  the 
higher  velocity  existing  in  the  heating  coil,  would  settle 
out  of  the  oil  prior  to  its  entrance  to  the  heating  coil,  if  the 
cracking  agent  was  introduced  directly  to  the  reaction  cham¬ 
ber  B  in  accordance  with  the  stated  preferred  method  of 
operation. 


The  Jenkins  Application. 

The  Jenkins  application  as  filed  discloses  two  alterna¬ 
tive  forms  of  pressure  stills  generally  similar  to  that  illus¬ 
trated  in  Jenkins  patent  No.  1,226,526.  The  pressure  stjll 
in  both  instances  comprises  a  vaporizing  chamber  and  an 
inclined  bank  of  heating  tubes  suitable  connected  at 
264  both  ends  through  sluice-ways  to  the  vaporizing 
chamber.  In  the  apparatus  illustrated  in  Fig.  1  a 
propellor  10  is  illustrated  in  one  of  the  sluice-ways  in  I  a 
manner  similar  to  that  illustrated  in  patent  No.  1,226,52|6, 
to  mechanically  assist  circulation.  The  Jenkins  applica¬ 
tion  in  describing  this  arrangement  states,  on  page  4,  lin^s 
25  to  29,  that  “If  desired ,  the  sluice-way  3  may  include 
a  propeller  10  driven  by  a  suitable  shaft  11  #  •  #.”  In  the 
arrangement  illustrated  in  Fig.  5  thermosyphonic  circula¬ 
tion,  or  thermal  convection,  such  as  is  encountered  in  tjie 
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operation  of  the  ordinary  water-tube  boiler  is  relied  upon. 

The  oil  circulates,  either  by  thermal  convection  or  by  ther¬ 
mal  convection  assisted  by  mechanical  circulation,  in 
1398  a  closed  circuit  through  the  heating  tubes,  the  drum 
1,  and  the  sluice-ways  3  and  4.  In  the  water-tube 
boiler  type  of  still,  as  disclosed  in  the  Jenkins  application 
and  as  actually  used  today  in  practice,  a  relatively  low 
liquid  level  is  maintained  in  the  drum  1  and  the  cross-sec¬ 
tional  area  of  the  path  of  oil  circulating  through  the  ring 
does  not  vary  to  any  great  extent. 

The  type  of  apparatus  illustrated  and  described  in  Fig. 

5  of  the  Jenkins  application  is  similar  in  its  operation  to 
that  disclosed  in  Edwards  patent  No.  1,170,884,  Lewis  pat¬ 
ent  No.  1,364,443  and  Clark  patent  No.  1,405,286.  The  latter 
two  of  these  patents  disclose  pressure  stills,  wherein  cir¬ 
culation  is  produced  entirely  by  thermal  convection,  that 
have  been  extensively  used  commercially.  However  in 
pressure  stills  of  this  type,  wherein  only  thermal  convection 
is  relied  upon  the  rate  of  circulation  through  the  heating 
tubes  approximates  Ms  ft.  per  second  and  rarely,  if  ever, 
exceeds  1  ft.  per  second.  Moreover,  in  many  commercial 
cracking  stills  in  which  mechanical  means  are  employed  to 
assist  circulation,  the  rate  of  circulation  is  only 
265  slightly  greater  than  this,  if  at  all,  although  circula¬ 
tion  is  made  more  positive  and  less  variable. 

The  Jenkins  application,  as  'filed,  states  that  a  finely  di¬ 
vided  mineral  substance  is  introduced  to  the  still  and  that 
at  least  a  portion  of  this  material  remains  in  suspension  in 
the  oil  within  the  still.  What  proportion  of  this  mineral 
substance  is  introduced  to  the  still  or  how  it  is  introduced 
to  the  still  is  nowhere  described  in  the  Jenkins  application, 
as  filed.  Moreover,  in  the  Jenkins  application,  as  filed, 
the  rate  of  circulation  through  the  heating  tubes  or  else¬ 
where  within  the  pressure  still  proper  is  nowhere  specifi-  « 

ally  described,  though  it  clearly  appears  that  the  appli¬ 
cant  intended  his  described  process  to  be  applicable  to 
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pressure  stills  in  which  relatively  low  rates  of  circulation 
were  encountered  irrespective  of  whether  thermal  convec¬ 
tion  or  mechanical  circulation  was  employed. 

The  only  clues  as  to  the  rate  of  circulation  intended  by 
the  applicant,  that  can  be  obtained  from  a  careful  analyses 
of  the  original  disclosure,  are  the  indication  that  he  con¬ 
sidered  his  process  applicable  to  stills  of  the  type  disclosed 
in  which  either  thermal  convection  or  mechanical  circula¬ 
tion  was  employed,  together  with  the  numerous  statements 
in  the  original  Jenkins  application  regarding  the  coiji- 
1399  centration  of  heavy  materials  in  the  lower  portions  of 
the  still,  from  which  it  clearly  appears  that  the  appli¬ 
cant  contemplated  a  relatively  low  rate  of  circulation  within 
the  pressure  still  such  as  would  permit  at  least  partial  set¬ 
tling  of  the  solid  materials. 

Moreover,  in  the  Jenkins  application  as  filed  the  ratio 
of  the  amount  of  fresh  oil  supplied  to  the  still  to  the  amount 
of  residual  oil  and  solid  material  withdrawn  therefrom,  is 
described  as  being  such  that  the  amount  of  fresh  oil  will 
just  exceed  the  amount  of  oil  distilled  off  as  vapojrs 
266  by  a  slight  amount.  Accordingly  only  a  slight  amount 
of  residual  oil  could  be  withdrawn  from  the  still. 
No  specific  example  is  furnished  to  indicate  what  may  haye 
been  intended  by  a  slight  amount,  but  it  appears  from  the 
above  quoted  portions  of  the  Trumble  patent  that  the  with¬ 
drawal  of  residual  oil  in  an  amount  approximating  about 
5%  of  the  fresh  oil  supplied  to  the  operation  is  sufficient 
to  “flush”  out  of  the  system  solid  materials  so  as  to  prevent 
any  undue  accumulation  of  such  solid  materials.  It  is  quite 
true  that  the  withdrawal  of  residual  oil  in  an  amount  as 
small  as  5%  of  the  fresh  oil  supplied  would  not  be  suffi¬ 
cient  to  prevent  undue  accumulation  of  solid  materials  in 
the  system,  if  the  rate  of  circulation  or  degree  of  agitation 
within  the  still  was  so  great  as  to  maintain  a  completely 
homogeneous  mixture  of  the  solid  material  and  the  oil 
within  the  still,  as  is  now  described  in  the  Jenkins  applica- 
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tion.  But  the  original  Jenkins  application  does  not  describe 
any  such  operation,  and  clearly  does  describe  a  concentra¬ 
tion  of  heavier  materials  in  the  lower  portions  of  the  still 
such  as  is  effected  in  the  Trumble  patent. 

From  the  foregoing  discussion  of  the  disclosure  of  the 
Jenkins  application  as  filed  it  should  clearly  appear  that 
if  the  issue  counts  are  to  be  so  narrowly  construed  (by 
the  inclusion  of  inferred  limitations)  as  to  require  the 
introduction  into  the  still  of  only  a  critically  small  amov/nt 
of  the  adsorptive  mineral  substance  or  cracking  agent ;  or  if 
they  are  to  be  so  narrowly  construed  as  to  require  a  criti¬ 
cally  high  rate  of  circulation  within  the  still,  such  as  will 
prevent  settling  of  solid  materials  in  the  lower  portions  of 
the  still  and  maintain  a  homogeneous  mixture  of  the  solid 
material  and  oil  within  the  still;  or  if  they  are  to  be  so 
narrowly  construed  as  to  require  the  withdrawal  of 
267  any  more  than  a  “slikht”  amount  of  residual  oil  and 
dispersed  mineral  substance  from  the  still;  then  the 
1400  counts  are  not  supported  by  the  disclosure  of  the 
Jenkins  application  as  filed. 

On  the  other  hand,  if  the  issue  counts  are  construed  with¬ 
out  reference  to  the  importance  of  any  of  these  three  fun¬ 
damental  features,  we  submit  that  at  best  they  define  noth¬ 
ing  more  than  the  mere  conception  of  the  probable  ad¬ 
vantage  of  applying  the  broad  principle  taught  by  the  Han¬ 
sen  and  Thompson  patents  to  the  continuously  operated 
cracking  stills,  of  the  cyclic  type  or  otherwise,  which  were 
old  and  well  known  to  the  art,  as  disclosed  in  the  Dubbs  and 
Trumble  patents,  without  regard  for  any  of  the  details  of 
operation  essential  to  overcoming  the  difficulties  encount¬ 
ered  in  attempting  to  make  such  an  application.  The 
specification  of  the  Thompson  patent  itself  clearly  indicates 
that  the  patentee  had  this  broad  conception,  since  the  pat¬ 
ent  specifically  states  that  the  invention  therein  disclosed 
can  be  practiced  in  any  of  the  known  oil  cracking  stills  and 
is  not  restricted  to  the  particular  type  of  still  used  by  the 
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patentee  to  illustrate  his  invention.  Thus  broadly  con¬ 
strued  we  submit  the  issue  counts  clearly  are  unpatentable. 

We  will  refer  again  later  to  the  Jenkins  application  and 
the  abundance  of  contradictory  new  matter  introduced 
thereto  by  amendment. 

Grounds  II  to  VI  of  Herthel’s  Motion  to  Dissolve. 

Ground- 2  and  3. 

Referring  particularly  to  count  1,  the  charging  of  oil 
through  line  F3  of  the  Dubbs  disclosure,  and  the  intro¬ 
duction  of  sand  from  hopper  G  into  the  body  of  oil  being 
subjected  to  cracking  conditions  in  the  circuit  comprising 
the  tanks  D,  D1,  D2  and  D3,  the  heating  tubes  B  and 
268  the  distilling  tubes  C,  respond  to  the  steps  defined 
in  count  1  by  the  phrase  “the  steps  of  charging  into 
a  body  of  oil  subjected  to  cracking  conditions  additional 
oil  and  a  finely  divided  mineral  substance  having  a  charac¬ 
teristic  adsorptive  action  for  carbon-forming  material;  dis¬ 
persing  said  finely  divided  mineral  substance  in  said  body.” 
The  withdrawal  of  residual  oil  and  sand  through  connec¬ 
tions  D11  or  D12  and  D13  respond  to  the  step  of  “withdraw¬ 
ing  from  said  body  of  oil  during  the  said  process  a  port: 'on 
of  said  oil  and  dispersed  mineral  substance.”  As  :he 
amount  of  sand  introduced  to  the  oil  entering  the  heating 
tubes  B  is  so  controlled  as  to  permit  intimate  contact 
1401  of  the  sand  in  suspension  with  any  carbon-forming 
material  present  in  the  oil  during  its  passage  throi  gh 
the  heating  tubes  B,  it  seems  clear  that  the  Dubbs  pafcmt 
meets  the  requirement  defined  by  the  phrase  “the  amount 
of  said  finely  divided  mineral  substance  charged  into  said 
body  of  oil  being  so  regulated  as  to  permit  of  its  intimate 
contact  in  suspension  with  said  carbon-forming  material,” 
unless  this  phrase  is  construed  to  define  only  some  critical¬ 
ly  small  amount  that  will  remain  in  a  state  of  intimate  dis¬ 
persion  in  its  entirety.  However,  to  so  limit  the  count  re¬ 
quires  reading  into  it  unexpressed  limitations  which  have 
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no  foundation  in  the  Jenkins  application  involved  in  the 
interference. 

The  procedure  disclosed  in  the  Dubbs  patent  therefore  re¬ 
sponds  to  the  procedure  defined  by  count  1  in  every  detail 
except  that  the  finely  divided  mineral  substance  in  the 
Dubbs  patent  is  sand  instead  of  some  other  mineral  sub¬ 
stance  such  as  fuller’s  earth.  The  mechanical  procedure, 
that  is  the  steps  followed,  are  the  same.  Certainly  no  in¬ 
vention  would  be  involved  in  substituting  fuller’s  earth, 
the  use  of  which  for  the  same  purpose  is  specifically 
269  disclosed  in  the  Hansen  patent,  for  the  sand  specif¬ 
ically  disclosed  in  the  Dubbs  patent. 

Count-  2  and  3  differ  from  count  1  in  that,  instead  of 
broadly  definding  a  tody  of  oil  being  subjected  to  cracking 
conditions,  they  describe  the  body  as  one  in  which  the  heavy 
oil  is  circulated  in  a  closed  ring,  at  least  a  portion  of  which 
is  heated  and  maintained  under  pressure.  The  circulation 
of  oil  from  the  tanks  D,  D1,  D2  and  D3  through  the  heat¬ 
ing  tubes  B,  the  distilling  tubes  C  and  back  to  the  tanks  D, 
D1,  D2  and  D3  in  the  Dubbs  patent  clearly  constitutes  a 
closed  ring  and  the  oil  within  a  portion  of  this  ring  (the 
heating  tubes  B)  is  heated  under  pressure.  The  entire 
Dubbs  system,  including  the  heating  tubes  B  is  maintained 
under  pressure  and  the  addition  of  oil  and  cracking  agent 
to  the  ring;  the  taking  off  of  light  vapors  from  the  ring; 
and,  the  withdrawal  of  residuum  including  a  part  of  the 
sand  with  its  deposited  carbon  have  been  described  in  ap¬ 
plying  count  1  to  the  Dubbs  patent.  The  Dubbs  patent  de¬ 
scribes  the  process  as  one  carried  out  continuously.  There¬ 
fore  except  for  the  use  of  some  other  cracking  agent  in  the 
place  of  sand,  to  present  nuclei  for  the  deposition  of  car¬ 
bon,  the  procedure  of  the  Dubbs  patent  is  identical 
1402  with  the  procedures  defined  in  Counts  2  and  3  unless 
the  phrase  “agitating  the  whole  to  maintain  said 
nuclei  in  a  state  of  suspension”  is  so  construed  as  to  require 
such  agitation  as  will  preclude  any  settling  of  the  cracking 
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agent  at  any  point  in  the  ring.  However,  if  counts  2  and  3 
were  thus  narrowly  construed  they  would  no  longer  he 
supported  by  the  original  disclosures  of  any  of  the  parties 
•  to  this  interference.  Moreover,  as  we  have  pointed  out  in 

connection  with  count  1,  it  would  not  involve  invention  io 
substitute  fuller’s  earth  or  an  equivalent  cracking  agent, 
the  use  of  which  for  the  same  purpose  is  specifically 
270  disclosed  in  the  Hansen  patent,  for  the  said  specifical¬ 
ly  disclosed  in  the  Dubbs  patent. 

Grounds  4,  5  and  6  of  Herthel’s  Motion  to  Dissolve. 

Excepting  the  references  to  the  addition  and  withdrawal 
of  a  cracking  agent,  counts  2  and  3  correspond  almost  li  t¬ 
erally  to  claim  2  of  the  Trumble  patent.  This  Trumblc  pa  t¬ 
ent  has  been  adjudicated  (23  Fed.  2nd  111,  Affirmed  31  Fe^. 
2nd  427)  as  valid  and  infringed  by  the  operation  of  the  par¬ 
ticular  form  of  apparatus  illustrated  and  described  in  t}ie 
Jenkins  application  involved  in  this  interference  when  tfie 
operation  includes  the  use  of  lime. 

t  -Count  1  as  we  have  previously  noted  is  broader  in  scope 

than  counts  2  or  3  in  that  it  is  directed  to  the  operation 
of  any  still,  whether  it  be  cyclic  or  otherwise,  while  counts 
2  and  3  are  restricted  to  the  operation  of  a  cyclic  still  [in 
which  the  oil  circulates  in  a  closed  ring. 

Referring  particularly  to  ground  4  of  the  Herthel  motibn 
to  dissolve,  we  have  previously  directed  attention  to  tjhe 
fact  that  the  Jenkins  application  refers  to  coke  as  a  suitable 
cracking  agent.  Accordingly,  since  none  of  the  counts  de¬ 
fine  any  specific  cracking  agent  or  mineral  substance  and 
the  Trumble  patent  describes  the  circulation  of  oil  cbn- 
taining  suspended  carbon  as  well  as  other  solid  substances 
present  in  the  raw  oil  charged  to  the  system,  we  submit 
that  the  counts  read  literally  on  the  disclosure  of  the 
Trumble  patent  taken  alone.  The  individual  particles  of 
i  solid  material  present  in  the  raw  oil  would  act  as  ‘  ‘  nuclei 

for  the  deposition  of  carbon”  and  as  such  particles  would 
grow  in  size  through  such  deposition  they  would  be  re- 
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moved  by  operation  of  the  settling  tank  3  and  the  relief 
pipe. 

1403  Referring  particularly  to  ground  5  of  the  motion 
to  dissolve,  the  addition  of  fuller’s  earth,  as  a  crack- 
271  ing  agent  or  adsorptive  mineral  substance,  to  the  oil 
charge  and  the  maintenance  of  the  added  fuller’s 
earth  in  suspension  in  the  oil  subjected  to  cracking  to  pre¬ 
vent  the  adherence  of  coke  or  carbon  to  the  inner  surfaces 
of  the  apparatus  is  disclosed  in  the  Hansen  patent.  To 
introduce  fuller's  earth  or  an  equivalent  cracking  agent 
to  the  Trumble  cracking  system  for  the  same  purpose  as 
specifically  disclosed  in  the  Hansen  patent  would  not  in¬ 
volve  invention. 

If  fuller’s  earth  were  introduced  to  the  Trumble  system 
it  would  be  maintained  in  suspension  in  the  oil  circulating 
through  the  heating  tubes  in  the  Trumble  apparatus,  just 
as  the  free  carbon  or  other  solid  materials  contained  in  the 
oil  supplied  to  the  Trumble  apparatus  is  maintained  in  sus¬ 
pension  in  the  oil  passing  through  the  heating  tubes  of  the 
Trumble  apparatus.  Moreover,  any  added  cracking  agent, 
or  at  least  a  part  of  it,  would  be  discharged  with  the  resid¬ 
uum  withdrawn  from  the  settling  tank  3  of  the  Trumble 
patent,  when  the  circulating  oil  is  relieved  of  residual  oil 
and  settled  material  in  an  amount,  as  stated  in  the  Trumble 
patent,  required  for  the  composition  of  the  oil  “to  be  main¬ 
tained  constant.” 

Any  added  cracking  agent  circulating  through  the  heat¬ 
ing  tubes  1  of  the  Trumble  apparatus  would  be  maintained 
in  just  as  intimate  contact  with  carbon-forming  material 
in  the  oil  as  it  appears  necessary  to  maintain  it  from  the 
disclosure  of  the  Darlington  application  or  the  original 
Jenkins  application.  We  again  repeat  that;  no  critical 
limitation  regarding  the  amount  of  mineral  adsorbent  or 
cracking  agent  to  be  added  to  the  oil ;  no  critical  limitation 
regarding  the  degree  of  intimacy  of  contact  to  be  main¬ 
tained  between  the  mineral  adsorbent  and  carbon-form¬ 
ing  material  or  the  rate  of  circulation  or  degree  of 
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272  agitation  necessary  to  obtain  such  intimacy  of  con¬ 
tact;  and,  no  critical  limitations  regarding  tie 
amount  or  proportion  of  residual  oil  and  cracking  agent  to 
•  be  withdrawn  appears  in  the  counts,  and  that  if  the  counts 

were  narrowly  construed  to  require  any  such  critical  lim¬ 
itations  they  would  not  be  supported  by  the  disclosure  of 
the  Darlington  application  or  of  the  original  Jenkins  appli¬ 
cation. 

Referring  particularly  to  ground  6  of  HerthePs  motion  to 
dissolve,  in  its  relation  to  the  Trumble  patent,  the 
1404  Thompson  patent  may  be  treated  in  the  same  man¬ 
ner  as  the  Hansen  patent  in  the  discussion  under 
ground  5.  The  Thompson  patent  discloses  the  addition 
of  a  cracking  agent  to  the  oil  to  be  cracked  and  the  mainte¬ 
nance  of  the  added  cracking  agent  in  suspension  in  the  loil 
by  violent  agitation.  The  Thompson  patent  also  discloses 
introducing  the  cracking  agent  into  the  still  charge,  in  sus¬ 
pension  in  the  make-up  oil  supplied  thereto.  It  also  c|is- 
t  closes  the  removal  of  the  cracking  agent  from  the  still  in 

the  residual  oil  discharged  therefrom.  The  velocities  men¬ 
tioned  in  the  Trumble  patent,  as  maintaining  solids  such 
as  carbon  and  sand  in  suspension  in  the  circulating  oil 
would  of  course  maintain  an  added  cracking  agent,  spch 
as  that  of  the  Thompson  patent,  in  suspension  in  the  saime 
manner. 

New  Matter  in  the  Jenkins  Application. 

Ground  1  of  HerthePs  Motion  to  Dissolve. 

We  have  already  pointed  out  that  the  disclosure  of  the 
Jenkins  application  as  filed,  at  least  so  much  of  it  as  is 
pertinent  to  the  issue  of  this  interference,  amounts  to  no 
more  than  a  disclosure  of  the  party  Jenkins’  idea  that  the 
broad  principle  taught  by  the  Hansen  and  Thompson  pat¬ 
ents  might  be  applied  with  advantage  to  oil  cracking  proc¬ 
esses  conducted  in  circulatory  cracking  stills.  ] 

273  ther  as  we  have  also  pointed  out,  particularly  in 
nection  with  the  Thompson  patent,  the  patente 
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this  patent  fully  appreciated  that  his  process  was  applica¬ 
ble  in  connection  with  the  use  of  other  types  of  stills  in 
addition  to  those  specifically  illustrated  and  described  in 
that  patent.  Moreover,  we  have  attempted  to  make  it  dear 
that  if  particular  details  of  operation  are  of  importance, 
in  attempting  to  make  an  application  of  this  broad  prin¬ 
ciple  to  the  type  of  circulatory  pressure  still  illustrated 
and  described  in  the  Jenkins  application,  or  in  any  of  the 
continuously  operated  circulatory  pressure  stills  disclosed 
in  the  prior  art  patents,  they  are  not  set  forth  in  the  issue 
counts  and  they  do  not  appear  in  either  the  Darlington  or 
the  Jenkins  application  as  filed. 

However,  the  Jenkins  application  in  its  present  form 
describes  at  great  length  several  important  features  of 
operation  which  the  Jenkins  application  now  states  must 
necessarily  be  observed  in  order  to  make  a  success- 
1405  ful  application  of  this  broad  principle.  As  regards 
each  and  every  one  of  the  alleged  fundamental  fea¬ 
tures  of  operation  which  the  application  of  the  party  Jen¬ 
kins  (not  merely  the  arguments  of  his  patent  counsel)  now 
stresses  as  all  important,  the  Jenkins  application  as  it  now 
stands  directly  contradicts  the  Jenkins  application  as  filed. 
These  alterations  in  the  disclosure  of  the  Jenkins  applica¬ 
tion  were  made  by  amendments  filed  more  than  two  years 
after  the  filing  date  of  the  original  Jenkins  application. 

rihe  Bate  of  Circulation. 

We  have  previously  directed  attention  to  the  fact  that 
the  Jenkins  application  as  originally  filed  made  it  clear  that 
the  process  contemplated  by  the  applicant  therein,  was 
applicable  to  pressure  stills  in  which  thermal  convection 
was  relied  upon  entirely  as  well  as  to  stills  in  which  mechan¬ 
ical  circulation  was  employed.  We  have  also  pointed 
274  out  that  the  Jenkins  application  contained  no  specific 
statement  regarding  whether  the  rate  of  circulation 
within  the  pressure  still  proper  was  relatively  slow  or  rapid 
even  in  the  instances  where  thermal  convection  was  assisted 
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by  the  action  of  the  propeller  10.  However,  by  an  amend¬ 
ment  dated  September  2,  .1926,  more  than  two  years  aiteif 
the  filing  date  of  the  Jenkins  application,  the  word  “rapid’  ’ 
was  inserted  before  the  word  “circulation”  in  line  28  oj 
page  4.  If  the  word  “rapid”  has  any  significance  at  thi 
point  of  this  insertion  it  is  new  matter. 

By  this  same  amendment,  dated  September  2, 1926,  mor^ 
than  a  page  of  subject  matter  was  inserted  following  line  3 
of  page  11.  The  subject  matter  there  inserted  includes  thjj 
statements 

“the  present  invention  comprises  or  involves  the  three  fun¬ 
damental  features,  namely,  the  rapid  or  repeated  circula¬ 
tion  of  the  charge  in  the  still  *  * 


“The  propeller  10  driven  at  a  suitable  speed  forces  a  rapid 
and  repeated  circulation  of  the  oil  charge  in  the  circuit 
of  the  still  cmd  at  a  high  velocity,  a  velocity  much  higher 

than  has  heretofore  been  considered  possible  or  practical 

•  *  •  >> 


1406  “In  the  present  invention  the  lineal  velocity  in  the 
tubes  is  in  excess  of  four  feet  per  second  and  in  ex¬ 
periments  made  the  velocit-es  of  about  10  to  12  feet  per 

second  were  found  to  be  very  satisfactory  *  *  #  .” 

•  •  •  •  • 

“  These  high  velocit-es  tie  in  fundamentally  with  the  use  <p/ 
lime  as  practiced  under  this  invention  in  that  they  make  pos¬ 
sible  the  intimate  dispersion  of  the  adsorptive  and  insure 
the  essential  homogeneity  of  the  oil  flushed  from  the  still.” 
If  the  maintenance  of  the  rate  of  circulation  described  in 
the  above  statements  has  any  significance,  and  the  party 
Jenkins  now  concedes  that  it  is  essential,  each  of  these 
statements  clearly  is  new  matter. 

275  By  the  amendment  dated  September  2,  1926  an 
insertion  was  made  following  line  13  of  page  8  which 

states 

“this  circulation  is  affected  at  very  high  velocities  and  is 
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continuously  repeated.  The  rate  of  flow  through  the  tubes 
is  in  excess  of  four  feet  per  second.  Very  satisfactory  re¬ 
sults  have  been  obtained  with  velocities  of  9  or  more  feet 
per  second.’ ’ 

By  an  amendment  dated  October  15,  1928,  the  last  in¬ 
sertion  above  noted  was  cancelled  and  the  following  sub¬ 
stituted  therefor: 

“this  circulation  through  the  tubes  is  effected  at  much 
higher  velocities  than  could  formerly  be  obtained.” 

In  the  remarks  accompanying  the  amendment  of  Oct- 
ber  15,  1928  counsel  for  Jenkins  attempted  to  justify  these 
references  to  specific  high  velocities,  which  the  Examiner 
had  criticized  as  new  matter,  by  arguing  that  these  examples 
were  merely  given  to  illustrate  ‘  ‘  what  has  been  found  among 
rapid  velocities  as  being  satisfactory.”  However,  the  fact 
cannot  be  overlooked  that  the  original  application  did  not 
disclose  the  use  of  rapid  velocities  since  even  the  word 
“rapid”  as  applied  to  the  circulation  was  introduced  to  the 
Jenkins  application  by  amendment  more  than  two  years 
after  its  filing  date. 

By  the  same  amendment  the  following  insertion  was 
i  made  after  line  17,  of  page  8, 

1407  “If  thermal  conviction  were  used  alone  it  would  be 
impossible  to  secure  as  great  or  greater  velocity  than 
one  foot  per  second  through  the  tubes.  This  would  be  far 
too  low  a  velocity  to  effect  any  distribution  of  the  adsor¬ 
bent.  With  the  combined  action  of  the  propeller  and  ther¬ 
mal  convection  a  high  velocity  or  rapid  flou'  is  obtained 
i  sufficient  to  produce  the  necessary  distribution  of  the  adsor¬ 
bent.  It  has  been  found  that  a  rate  of  flow  through  the  tubes 
of  nine  feet  per  second  gives  very  satisfactory  results.” 
Obviously  the  mere  use  of  a  propeller  to  assist  the  action 
of  thermal  convection  does  not  inherently  necessitate  a  high 
rate  of  circulation.  It  may  be  quite  possible  to  attain 
276  a  high  rate  of  circulation  if  the  propeller  is  large 
enough  and  sufficient  power  is  applied  thereto  to 
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drive  it  fast  enough.  Yet  if  the  propeller  is  driven  less  rap 
idly  the  rate  of  circulation  may  be  only  slightly  greatei* 
than  that  obtained  when  thermal  convection  alone  is  relief 
upon.  The  original  Jenkins  application  does  not  state  that 
there  is  rapid  circulation  and  it  clearly  teaches  that  a  rela¬ 
tively  low  rate  of  circulation  through  the  heating  tubes  was 
intended. 

Considering  the  foregoing  facts  and  statements,  it  must 
clearly  appear  that  the  Jenkins  application  as  originally 
filed  described  the  process  as  applicable  to  circulatory  pres¬ 
sure  stills  in  which  either  thermal  convection  (Fig.  5)  or 
mechanical  circulation  (Fig.  1)  was  relied  upon,  and  made 
no  reference  at  any  point  to  the  rate  of  circulation  in  either. 
It  did  not  even  state  that  rapid  circulation,  much  les|s 
extremely  rapid  circulation  was  desirable,  much  less  that  }t 
was  entirely  indispensable.  Yet  the  Jenkins  application  ajs 
it  now  stands  states  that  the  velocities  encountered  in  ajl 
commercial  circulatory  pressure  stills  in  which  thermal 
convection  is  relied  upon,  and  in  many  commercial  circu¬ 
latory  pressure  stills  in  which  positive  but  relatively  slow 
mechanical  circulation  is  employed,  are  far  too  low  to  rea¬ 
der  the  process  of  any  utility.  The  Jenkins  application  now 
states  that  an  extremely  high  velocity  is  indispensable  ai^d 
in  this  important  respect  directly  contradicts  the  Jenkiijs 
application  as  filed. 

l 

Settling  and  Concentration  vs.  Maintained  Intimate 

Admixture. 

The  direct  reversal  of  the  Jenkins  application  with  re¬ 
spect  to  the  rate  of  circulation  within  the  pressure 
1408  still  cannot  be  condoned  on  the  assumption  that  tl|e 
original  Jenkins  application  as  filed  described  a 
maintained  uniform  dispersion  and,  as  extremely 
277  rapid  circulation  of  the  oil  is  essential  to  the  pre¬ 
vention  of  segregation  and  settling,  an  extremely 
rapid  circulation  therefore  must  have  been  intended,  bp- 
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cause  this  is  another  respect  in  which  the  Jenkins  applica¬ 
tion  as  it  now  stands  directly  contradicts  the  Jenkins  ap¬ 
plication  as  filed.  It  is  true  that  in  the  Jenkins  application 
as  it  now  stands,  the  material  drawn  off  from  the  pressure 
still  is  described  as  “an  average  sample  of  the  stock  in  the 
still  or  circuit.”  The  specification  of  the  Jenkins  application 
as  it  7ioiv  stands  also  states  that  this  is  the  result  of  the 
extremely  high  rate  of  circulation  within  the  pressure  still 
proper  and  the  very  large  amount  of  residual  oil  dis¬ 
charged  from  the  pressure  still  proper. 

However,  on  considering  the  original  application,  to  see 
whether  or  not  the  residual  oil  withdrawn  comprises  an 
average  sample  of  the  stock  in  the  still  or  circuit  it  will 
be  noted  on  page  3,  lines  12  and  13,  that  one  of  the  stated 
objects  of  the  invention  is  to  provide  for  selectively  draw¬ 
ing  off  the  primary  residuum  from  the  still.  It  is  not  clear 
how  a  primary  residuum  may  be  selectively  drawn  off  if  it 
represents  an  “average  sample  of  the  stock  in  the  still  or 
circuit.” 

Again  on  page  5,  the  original  application  states 
“During  the  operation  of  distilling  or  cracking  sub¬ 
stances,  particularly  oil,  a  residue  or  residmem  is  formed, 
the  greater  portion  of  which  is  usually  formed  in  the 
drum  G.,y 

Again  on  page  6,  lines  5  to  8,  we  find  the  statement 
“For  the  purpose  of  aiding  in  efficiently  conducting  off 
the  residua  from  the  drums  6,  4  and  1,  the  inlet  ends  of 
the  conduits  13,  14  and  15  are  preferably  connected  to 
collector  devices  located  in  the  lower  parts  of  said  drums.” 
And  again  in  lines  15  to  21  we  find  the  statement 
“These  ports  are  located  a  short  distance  from  the  bottom, 
of  the  drums  so  that  the  hea/vier  parts  of  the  contents,  such 
as  the  residuum,  containing  carbon  particles,  adsor - 
1409  bent  particles  and  excess  oil  may  readily  find  pas- 
278  sage  under  the  pressure  prevailing  in  the  still, 
through  the  ports  36  into  the  pasage  35  and  hence 
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through  throat  34  and  into  the  duct  13.  To  aid  in  concentrat¬ 
ing  the  residuum  in  the  bottom  of  the  drums,  over  pas¬ 
sage  35  etc.” 

Again  on  page  8,  lines  25  to  29,  the  Jenkins  application 
originally  stated 

“In  order  that  this  deposit  may  not  remain  in  the  still  and 
to  prevent  the  stopping,  from  time  to  time,  to  remove  this 
deposit,  the  invention  comprehends  the  idea  of  feeding  the 
material  to  be  distilled  regularly  and  to  conduct  off,  from 
the  low  points  of  the  still,  the  residuum  as  fast  as  it  is 
formed.” 

Again  on  page  9,  the  original  application  stated,  linos 
7  to  10, 

“All  of  these  ingredients,  in  the  present  invention,  are 
caused  to  collect  in  the  lower  part  of  the  drums  and  be  con¬ 
tinuously  drawn  out  through  the  ducts  13,  14  and  15  selec¬ 
tively,  into  the  vaporizing  chamber.’’ 

By  the  amendment  of  September  2, 1926,  the  above  quoted 
portion  of  page  5  was  amended  by  cancelling  the  expres¬ 
sion  “the  greater  portion  of  which  is  usually  formed  in 
drum  6”,  referring  originally  to  the  residua  or  residuum. 
Line  16  was  amended  by  changing  the  expression  “the 
heavier  parts  of  the  contents”  so  as  to  read  “the  lower 
parts  of  the  contents.”  Similarly,  lines  20  and  21  were 
amended  by  cancelling  the  expression  “concentrating  the 
residuum  in”  from  the  expression  “to  aid  in  concentrating 
the  residuum  in  the  bottom  of  the  drums.” 

Similarly,  lines  25  to  29  of  page  8,  describing  the  method 
of  removing  the  “deposit”  from  the  still  in  order  that  it 
may  not  remain  in  the  still,  were  cancelled  by  the  amend¬ 
ment  of  September  2,  1926,  and  entirely  different  subject 
matter  substituted  therefor.  The  new  insertion  stated: 

“In  order  that  this  produced  material  may  not  remain  or  be 
deposited  in  the  still  the  invention  comprehends  the  idea 
etc.”  Settling  of  the  carbon  and  adsorbent  to  form 
279  a  deposit  with  flushing  out  the  deposited  material 
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as  fast  as  the  deposit  accumulates  is  quite  different 
from  maintaining  so  rapid  a  circulation  that  segregation 
and  settling  or  deposition  in  the  still  is  entirely  pre¬ 
cluded.  • 

1410  Again  on  page  9,  line  8,  the  expression  caused  to 
collect  in  the  lower  part  of  the  drums,”  cancelled  by 
the  amendment  of  September  2nd,  1926,  was  replaced  by 
the  expression  “ dispersed  or  distributed  throughout  the 
whole  mass  or  cotitents  in  the  still.”  Either  of  these  charac¬ 
terizations,  “ caused  to  collect  in  the  lower  part  of  the 
drums”  and  “ dispersed  or  distributed  throughout  the 
whole  mass  or  contents  in  the  still”  is  directly  the  reverse 
of  the  other.  The  original  reference  was  to  a  settling,  and 
the  substituted  reference  to  a  maintained  dispersion . 

It  seems  perfectly  clear  from  the  above  quoted  portions  of 
the  original  Jenkins  application,  that  although  the  applicant 
may  have  thought  it  advisable  to  prevent  any  substantial 
accumulation  of  deposited  material  within  the  primary  still 
he  did  not  comprehend,  nor  disclose  in  his  application  as  % 

filed ,  the  idea  of  preventing  segregation  and  deposition  in 
the  still  nor  the  use  of  an  extremely  high  rate  of  circulation 
so  as  to  maintain  the  still  charge  substantially  homogene¬ 
ous.  Moreover,  if  the  party  Jenkins  originally  intended,  as 
he  now  contends,  that  the  degree  of  dispersion  should  not  be 
1  materially  greater  in  any  one  element  of  the  still  than  in 
any  other  element,  it  must  follow  from  the  original  dis¬ 
closure,  considered  in  conjunction  with  the  amendments 
1  thereto,  that  the  intended  degree  of  dispersion  was  not 
i  so  great  as  to  prevent  substantial  segregation  and  settling 
of  carbon  and  adsorbent  materials  in  the  heating  tubes,  as 
well  as  elsewhere  in  the  pressure  still. 

280  Amount  of  Adsorptive  Material  Added. 

We  have  previously  pointed  out  that  only  a  relatively 
small  proportion  of  solid  adsorbent  material  may  be  added 
to  the  still  charge  if  uniform  distribution  is  to  be  main- 
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tamed  throughout  the  length  of  heating  tubes,  and  segrega¬ 
tion  and  settling  are  to  be  prevented.  We  have  also  pointed 
out  that  the  Herthel  application  includes  a  specific  example 
of  the  amount  of  fuller’s  earth  to  be  employed  in  order  to 
effect  this  desired  result. 

The  Jenkins  application  nowhere  includes  any  definition 
or  specific  example  from  which  the  man  skilled  in  the  art 
could  ascertain  how  much  fuller’s  earth  or  other  adsorbent 
material  should  be  supplied  to  the  still.  In  the  Jenkins 
application  as  originally  filed,  it  did  not  even  appear  wheth-j 
er  the  adsorbent  material  should  be  added  in  a  small 
1411  amount  or  in  a  large  amount,  nor  did  it  contain  any 
basis  for  determining  what  a  small  amount  would  be 
even  if  it  had  used  the  expression  small  amount. 

By  the  amendment  of  September  2, 1926,  the  words  4  4  in  & 
relatively  small  portion”  were  inserted  in  line  31  of  page  8 
to  characterize  the  addition  of  the  cracking  agent  or  ad¬ 
sorptive  material.  Prior  to  this  amendment  it  did  nox 
appear  whether  the  cracking  agent  or  adsorptive  material 
was  to  be  added  in  a  small  portion  or  in  a  large  portion. 
Moreover,  prior  to  this  amendment,  or  for  that  matter  even 
at  the  present  time,  the  Jenkins  application  gives  no  actual 
illustration  from  which  it  could  be  determined  what  a  small 
portion,  as  distinguished  from  a  large  portion,  might  be. 
The  terms  are  at  best  relative.  Thus  10%  of  adsorbent  ma¬ 
terial  would  be  a  small  portion  as  compared  to  50%.  Had 
the  Jenkins  application  contained  at  least  one  specific  ex¬ 
ample  the  expression  a  “small  portion’’  might  be  construe^ 
in  accordance  therewith. 

281  Further,  by  the  amendment  of  September  2,  1926 
a  page  and  one-half  of  additional  matter  was  in 
serted  at  the  top  of  page  9,  which  states  that 
“only  a  small  portion  of  adsorptive  is  added  to  the  oil” 
and  further  states, 

“there  is  a  difference  in  the  action  of  lime  or  like  substanc^ 
in  large  amounts  and  the  action  thereof  in  small  amounts. 
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The  insertion  also  includes  the  statement  that  the  inven¬ 
tion  is  characterized  by  the  use  of  “small  amounts”  as  dis¬ 
tinguished  from  “large  amounts.’’  If,  as  this  insertion 
states,  the  “dispersed  condition”  accompanied  by  the  use 
of  “small  amounts”  of  the  cracking  agent  “ achieves  a 
fundamental  effect  not  possible  when  *  *  *  used  in  large 
quantities /'  this  insertion  certainly  constitutes  new  mat¬ 
ter.  Moreover,  any  illustration  or  example  of  the  “small 
amount”  necessary  to  achieve  this  fundamental  effect  as  dis¬ 
tinguished  from  a  “large  amount”  which  will  not  achieve  it 
is  still  lacking  in  the  Jenkins  application.  The  party  Jenkins 
cannot  even  maintain,  as  he  now  contends,  that  he  intended 
the  expression  “small  amount”  subsequently  added  by 
amendment  to  mean  only  that  small  amount  which  can  be 
distributed  uniformly  through  the  oil  without  segregation 
and  settling,  for  it  seems  clear  from  the  Jenkins  ap- 
1412  plication  as  filed  that  the  applicant  contemplated 
segregation  and  settling  of  a  considerable  portion  of 
the  adsorbent  material;  although  he  apparently  hoped  to 
prevent  accumulation  of  the  settled  material  by  causing 
the  settled  material  to  be  flushed  out  of  the  still  by  with¬ 
drawing  a  “slight”  amount  of  residue  from  the  lower 
portions  of  the  still. 

Rate  of  Discharge  of  Cracking  Agent  in  Residual  Oil. 

We  have  pointed  out  that  the  Herthel  application  de¬ 
scribes  a  process  in  which  fresh  oil  is  supplied  to  the 
282  still  and  pitch-laden  residual  oil  and  adsorbent  ma¬ 
terial  are  discharged  therefrom  at  a  rate  sufficient 
1  to  maintain  the  pitch  concentration  in  the  still  charge  below 
the  saturation  point.  The  Jenkins  application  as  fled 
refers  to  the  supply  of  fresh  oil  to  the  still  by  stating  in  the 
!  last  paragraph  at  the  bottom  of  page  9, 

“it  is  preferable  that  an  excess  amount  of  it  be  fed  into  the 
still,  that  is,  a  slight  amount  greater  than  is  necessary  to 
just  supply  the  amount  that  is  being  distilled  or 
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cracked  so  that  it  will  act  as  a  flushing  medium  or  carrier 
for  the  colloidal  or  suspended  particles  of  carbon  or  other 
similar  materials,  so  as  to  carry  the  same  off  continually 
from  the  drums  and  into  the  vaporizing  device.’ * 

What  was  meant  by  a  “slight”  amount,  as  directed  to  the 
excess  oil  fed,  is  not  elsewhere  explained. 

In  Trumble  patent  No.  1,281,884,  which  discloses  a  cir¬ 
culatory  pressure  still  in  which  oil  is  circulated  in  a  closed 
ring  from  a  vaporizing  chamber  through  heating  tubes  and 
back  to  the  chamber,  and  in  which  fresh  oil  containing  solid 
substances  is  introduced  continuously  to  the  ring  and 
residual  oil  withdrawn  therefrom,  the  patentee  states 
(page  2,  lines  42  to  51) 

“In  practice  a  very  small  flow  of  heavy  oil  through  the  re¬ 
lief  pipe  is  sufficient  to  prevent  undue  accumulation  of  ob¬ 
jectionable  solids  in  the  body  of  the  circulating  oil.  For  ex¬ 
ample  with  California  oils  on  which  the  apparatus  has  been 
commercially  operated  the  amount  of  oil  withdrawn  through 
the  relief  pipe  is  less  than  ~>c/o  of  the  oil  introduced  through| 
the  make-up  pump.”  j 

31— 4003a 


1413  There  is  nothing  in  the  disclosure  of  the  Jen¬ 
kins  application  to  indicate  that  a  proportion  similar 
to  that  of  the  Trumble  patent  (less  than  5%  of  the  makej 
up)  was  not  intended  bv  the  party  Jenkins.  It  is  probably 
that  if  the  solid  adsorbent  material  were  permitted  tel 
settle  so  as  to  become  concentrated  in  the  lower  portion^ 
of  the  Jenkins  still,  as  was  described  in  the  Jenkin^ 
application  when  filed,  residual  oil  discharged  in  3. 
relatively  slight  amount,  for  example  in  the  neighj- 
borhood  of  5%,  would  be  sufficient  to  prevent  accumulation 
of  all  of  the  solid  material  that  would  settle  in  the  Jenknr 
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apparatus  except  of  course  that  which  would  adhere  to  th$ 
heating  tubes.  In  this  connection  we  again  direct  atten¬ 
tion  to  the  fact  that  the  Jenkins  application  as  filed  ac¬ 
tually  did  describe  concentration  and  deposition  of  carbon 
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and  adsorbent  material  in  the  lower  portions  of  the  still 
although  this  was  later  reversed  by  amendment  as  we  have 
previously  pointed  out. 

By  the  amendment  of  September  2,  1926  the  insertion 
substituted  for  lines  25  to  29  of  page  8,  which  originally  de¬ 
scribed  the  method  of  removing  deposited  material  from 
the  low  points  of  the  still,  describes  a  procedure  intended 
to  prevent  the  deposit  of  any  material  in  the  still.  The 
matter  here  inserted  includes  the  statement 
“the  invention  comprehends  the  idea  of  feeding  the  ma¬ 
terial  to  be  distilled  regularly  and  to  conduct  off,  from  the 
selected  points  of  the  still,  the  flush  material  in  a  rela¬ 
tively  large  quantity.” 

Prior  to  this  amendment  it  had  not  appeared  that  the 
residuum  was  to  be  removed  in  a  relatively  large  quantity 
rather  than  in  a  “slight”  or  relatively  small  quantity.  On 
the  contrary,  it  appears  quite  definitely  in  the  original  ap¬ 
plication  that  the  removal  of  residuum  in  a  “ slight”  amount 
or  relatively  small  quantity  was  intended. 

By  the  same  amendment  of  September  2, 1926,  the  refer¬ 
ence  in  line  27  of  page  9  to  the  rate  of  supply  of  raw  oil 
with  respect  to  the  rate  of  distillation  and  the  rate  of 
residuum  discharged,  which  originally  was  characterized  as 
“a  slight  amount  greater  than  is  necessary  to  just  supply 
the  amount  that  is  being  distilled  or  cracked”  was  changed 
by  cancelling  the  word  “slight”  and  substituting  the  word 
“substantial”  therefor.  Later  in  the  ex  parte  pro- 
1414  secution  of  the  Jenkins  application  when  the  Ex- 
284  aminer  criticized  as  new  matter  other  insertions 
specifically  describing  an  extremely  high  rate  of  feed 
and  residue  withdrawal,  Counsel  for  the  party  Jenkins 
referred  to  this  statement  that  the  oil  fed  into  the  still  is  a 
substantial  amount  greater  than  is  necessary  to  just  supply 
the  amount  that  is  being  distilled  or  cracked,  etc.,  which 
was  of  itself  new  matter,  as  a  basis  in  the  specification 
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justifying  the  introduction  of  the  additional  new  matter| 
which  it  was  sought  to  introduce. 

.  In  the  two  and  one-half  page  insertion  made  at  the  bot¬ 
tom  of  page  9,  by  the  amendment  of  September  2, 1926,  tliQ 
Jenkins  application  (which  had  originally  described  tli4 
rate  of  feed  as  only  a  slight  amount  greater  than  is  necesj- 
sary  to  just  supply  the  amount  that  is  being  distilled  o^ 
cracked,  and  had  later  been  changed  by  substituting  the 
word  “substantial”  for  the  word  “slight”)  was  amended 
to  describe  the  withdrawal  of  residual  oil  in  an  “amount  oi* 
rate  equal  to  about  45  to  65%  of  the  oil  fed  or  charged  intp 
the  still  or  circuit”,  so  that  the  material  withdrawn  would 
constitute  “an  average  sample  of  the  stock  in  the  still  opr 
circuit.”  It  is  hard  to  conceive  of  new  matter  more  con¬ 
tradictory  to  the  original  disclosure. 

In  the  amendment  of  September  2,  1926,  the  page  an(l 
one-half  insertion  following  line  3  of  page  11,  calls  atteii- 
tion  to  the  fact  that  the  invention  of  the  Jenkins  patent  irl- 
»  volves  the  correlation  of  at  least  the  following  three  funda¬ 

mental  features: 

1.  The  rapid  and  repeated  circulation  of  the  charge  of 
the  still, 

2.  The  flushing  out  of  a  substantial  amount  of  such  stock, 
and 

3.  The  maintained  uniformity  or  essential  homogeneity 
of  the  adsorbent  oil  mixture. 

Just  how  radically  the  Jenkins  application  as  it  now  stands 
differs  from  the  Jenkins  application  as  filed  will  be  ap¬ 
parent  on  consideration  of  the  fact  that  each  and  every  o^e 
of  the  three  so-called  fundamental  features  above  noted  w$s 
introduced  to  the  Jenkins  application  for  the  first  tiipe 
more  than  two  years  after  its  filing  date  and  is  a 
285  direct  contradiction  of  the  Jenkins  application  ps 
filed. 
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High  Bate  of  Residue  Withdrawal  First  Introduced  to 
Jenkins  Application  Immediately  Following  the  Issue 
of  Herthel  Patent  No.  1,598,150. 

We  will  refer  once  more  to  the  two  and  one-half  page  in¬ 
sertion  at  the  bottom  of  page  9,  made  by  the  amendment 
of  September  2,  1926,  at  which  time  the  first  reference  to 
the  withdrawal  of  a  substantial  amount  of  residual  oil,  as 
distinguished  from  a  slight  amount,  appeared  in  the  Jen¬ 
kins  application.  This  insertion  recites  a  residue  with¬ 
drawal  of  45  to  65%  of  the  oil  charged  to  the  still.  It  is  un¬ 
usual,  to  say  the  least,  that  this  radical  departure  from  any¬ 
thing  disclosed  in  the  Jenkins  application  as  originally  filed 
was  made  by  an  amendment  filed  September  2,  1926,  just 
three  days  after  the  issue  on  August  31,  1926  of  Herthel 
patent  No.  1,598,136,  which  discloses  and  claims  so  regu¬ 
lating  the  rate  of  introduction  of  fresh  oil  to  the  pressure 
still  and  the  rate  of  residue  withdrawn  from  the  pressure 
still  that  the  amount  of  residue  withdrawn  is  maintained  at 
from  50  to  60%  of  the  fresh  oil  supplied  to  the  still. 

All  Amendments  Relating  to  New  Matter  In  Jenkins  Ap¬ 
plication  Must  Stand  or  Fall  Together. 

It  is  interesting  to  note  that  because  of  the  fact  that  the 
only  type  of  pressure  still  illustrated  and  described  in  the 
Jenkins  application  is  one  of  the  well  known  water-tube 
boiler  type  stills  in  which  the  cross-sectional  area  of  the 
path  of  the  circulating  charge  of  oil  in  any  one  portion  of 
the  still  does  not  differ  appreciably  from  that  in  any  other 
portion  of  the  still ;  so  that  the  rate  of  circulation  in  any  one 
portion  of  the  still  does  not  vary  materially  from  that 
of  any  other  portion  of  the  still,  all  of  the  new  material 
added  to  the  Jenkins  application  must  stand  or  fall 
together. 

286  For  example  when  the  party  Jenkins  changed  his 
specification  so  as  to  describe  a  process  in  which  an 
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extremely  high  rate  of  circulation  is  maintained  through- 1 
out  the  still  in  order  to  maintain  a  uniform  dispersion  of  the 
adsorbent  material  throughout  the  entire  still  charge,  it  be¬ 
came  imperative  that  he  also  change  the  description  of  the 
amount  of  residual  oil  discharged  from  the  still,  because  if 
the  material  to  be  withdrawn  represents  an  W'wconcentrated 
mixture  corresponding  to  an  average  sample  of  the 
1416  still  charge  instead  of  a  concentrated  residue,  it  be¬ 
comes  necessary  to  withdraw  from  50  to  60%  of  the 
oil  charged  to  the  still  to  prevent  accumulation  of  solid 
material  within  the  still. 

In  the  remarks  accompanying  the  amendment  of  Sep¬ 
tember  2, 1926  (page  40,  lines  20-24)  it  is  conceded  that  the 
party  Jenkins  “first  thought  that  there  was  some  kind  of 
settling  in  the  still,  something  in  the  nature  of  a  residuum.  ’ 1 
More  than  that,  however,  if  the  process  of  the  Jenkins  ap¬ 
plication  as  filed  was  actually  carried  out  as  described 


there  actually  would  be  “some  kind  of  settling  in  the  stillj 
something  in  the  nature  of  a  residuum.  ’  ’  The  party  J enkin^ 
now  contends  that  “this  was  merely  a  mistake  of  theory  of 
operation”  and  states  that  “the  patent  law  permits  a  cor¬ 
rection  of  the  theory  of  an  invention.”  But,  the  paten: 
law  does  not  permit  alteration  of  a  specification  so  as  to 
change  both  the  description  of  the  actual  procedure  and 
the  theory. 

If  the  original  Jenkins  application  had  clearly  described: 
the  maintenance  of  an  extremely  high  rate  of  circulation 
within  the  still;  the  introduction  of  only  the  critically  small 
amount  of  adsorbent  material  that  he  now  contends  can  bp 
introduced  to  the  still;  and,  the  withdrawal  of  an  exces¬ 
sively  large  amount  of  residue  from  the  still  ap- 
287  proximately  45  to  65%  of  the  oil  charged,  so  that  :.f 
the  man  skilled  in  the  art  followed  the  procedure  de- 
scribed  he  would  have  obtained  the  result  sought  irre¬ 
spective  of  the  theory  of  the  operation,  then  it  would  have 
been  immaterial  whether  or  not  the  party  Jenkins  “first 
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thought  that  there  was  some  kind  of  settling  in  the  still.” 

We  submit  that  the  declaration  of  this  interference  prior 
1  to  cancellation  of  the  above  noted  material  new  matter  in¬ 
serted  in  the  Jenkins  application  more  than  two  years  sub-  * 

sequent  to  filing  involves  such  informality  as  will  preclude 
the  proper  determination  of  any  issue  of  priority.  We  fur¬ 
ther  submit  that  the  Jenkins  application  should  be  put  in 
order  by  deleting  the  new  matter  therefrom  and  that  it 
should  then  appear  with  reasonable  certainty  that  claims 
to  some  common  patentable  subject  matter  are  supported 
by  the  Jenkins  application  after  all  of  the  new  matter  has 
I  been  deleted  therefrom,  before  the  party  Herthel  or  any 
I  other  applicant  is  required  to  contest  the  issue  of  priority 
with  the  party  Jenkins. 

Conclusion. 

1417  We  submit  that  unless  the  issue  counts  are  given 
an  extremely  narrow  construction  necessitating  the 
i  reading  into  them  of  totally  unexpressed  limitations  they  * 

are  unpatentable  over  the  prior  art  and  accordingly  Her- 
!  thePs  motion  to  dissolve  should  be  granted. 

Respectfully  submitted, 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 

Attorneys  for  Herthel . 

New  York,  N.  Y. 

288  Decision  of  Examiner  of  Interferences ,  March  31, 

1932. 

Intf.  No.  60,087. 

The  party  Herthel  moves  to  dissolve  on  the  grounds  (1) 
that  the  declaration  of  the  interference  is  informal  and 
(2)  that  the  counts  are  unpatentable  over  the  prior  art 

The  party  Darlington  moves  to  dissolve  on  the  ground 
that  there  has  been  such  informality  in  declaring  the  inter-  1 

ference  as  will  preclude  the  proper  determination  of  the 
question  of  priority  of  invention. 
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The  party  Darlington  moves  to  dissolve  on  the  ground 
that  the  party  Herthel  has  no  right  to  make  counts  2  and  3. 

The  invention  relates  to  improvements  in  the  cracking  or 
converting  of  oils  and  is  described  in  the  counts  as  follows : 

1.  In  an  oil  cracking  process  in  which  carbon-forming  ma¬ 
terial  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material;  dispersing1 
said  finely  divided  mineral  substance  in  said  body  of  oil:; 
withdrawing  from  said  body  of  oil  during  said  process  2, 
portion  of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance  charged 
into  said  body  of  oil  being  so  regulated  as  to  permit  of  its 
intimate  contact  in  suspension  with  said  carbon-forming 
material. 

2.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in  a 
closed  ring,  continuously  heating  a  portion  of  the  ring, 

maintaining  a  pressure  on  the  portion  of  the  ring 
1418  so  heated,  continuously  taking  off  light  vapors  from 
the  ring,  continuously  adding  oil  to  the  ring,  con- 
289  tinuously  adding  a  cracking  agent  to  said  ring  to 
present  nuclei  for  the  deposition  of  carbon,  agitat¬ 
ing  the  whole  to  maintain  said  nuclei  in  a  state  of  suspen¬ 
sion,  and  withdrawing  residuum  including  part  of  said 
cracking  agent  with  its  deposited  carbon. 

3.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in 
a  closed  ring,  continuously  heating  a  portion  of  the  ring1, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heatec,, 
continuously  taking  off  light  vapors  from  the  ring,  con¬ 
tinuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 
tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdrawing 
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residuum  including  part  of  said  cracking  agent  with  its 
deposited  carbon. 

1  This  interference  is  one  of  four  related  interferences,  the 
others  being  Nos.  60,086,  60,088  and  60,089. 

In  support  of  his  motion  the  party  Herthel  cites  the  fol¬ 
lowing  prior  art: 

1,160,670,  Thompson; 

1.170.884,  Edwards; 

1.215.526,  Hansen; 

1.226.526,  Jenkins; 

1.281.884,  Trumble; 

1,319,053,  Dubbs; 

1,364,443,  Lewis; 

1,405,286,  Clark; 

1,598,136,  Herthel. 

No  one  reference  cited  by  the  party  Herthel  meets  any 
of  the  counts  in  all  particulars.  The  Dubbs  patent,  1,319,- 
053,  discloses  the  use  of  a  non-reactive  abrasive  sand  which 
scours  and  polishes  the  insides  of  the  heating  and  distilling 
tubes,  but  does  not  have  a  “characteristic  adsorptive  action 
for  carbon-forming  material”  as  required  by  count  1  or 
act  as  “nuclei  for  the  deposition  of  carbon”  as  re- 
290  quired  by  counts  2  and  3.  The  Trumble  patent, 

1,281,884,  makes  no  reference  to  the  addition  or  with¬ 
drawal  of  a  cracking  agent  of  any  kind. 

1419  None  of  the  proposed  combinations  of  references, 
Dubbs  or  Trumble  in  view  of  Hansen,  or  Trumble  in 
view  of  Thompson,  cited  by  Herthel  are  considered  to  be 
obvious  in  the  absence  of  the  teachings  of  the  applications 
involved.  Neither  Hansen  nor  Thompson  teach  the  action 
required  by  the  counts  of  the  cracking  agent  employed 
upon  the  carbon  and  carbon-forming  material  and  the 
processes  of  Dubbs  and  Trumble  do  not  remedy  the 
deficiency. 

The  Jenkins  (1,226,526),  Edwards,  Lewis,  Clark  and 
Herthel  (1,598,136)  patents  appear  to  be  merely  cumula- 
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tive  and  no  better  than  the  foregoing  as  anticipatory  of  thje 
counts.  It  is  noted  that  the  counts  are  all  process  coun 
and  as  stated  in  Carnegie  Steel  Co.  Ltd.  vs.  Cambria  Irob 
Co.,  1902  C.  D.  592: 

“To  anticipate  a  process  patent  it  is  necessary  not  only 
to  show  that  the  prior  patent  might  have  been  used  to 
cany  out  the  process  but  that  such  use  was  contemplated 
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The  party  Herthel  also  apparently  maintains  that  if  tlje 
counts  be  so  narrowly  construed  as  to  distinguish  from  th 
prior  art  they  are  not  supported  by  the  various  parties’ 
original  disclosures.  This  view  is  not  concurred  in.  Re¬ 
gardless  of  the  breadth  of  construction  of  the  counts  non 
of  the  references,  as  already  pointed  out,  teach  the  actio 
of  the  cracking  agent  required  in  the  respective  counts, 
whereas  all  of  the  original  disclosures,  it  is  consid- 
291  ered,  do  teach  such  action.  It  is  not  deemed  neceis 
sary  to  infer  the  limitations,  enumerated  by  the  partly 
Herthel  on  pages  4,  5,  14  and  18  of  his  brief,  in  the  counts 
and  they  are  held  supported  by  the  respective  original  dis¬ 
closures. 

The  motion  to  dissolve  by  Darlington  on  the  ground  of 
informality  attacks  the  definiteness  of  the  counts.  Count 
1,  Darlington  states,  fails  to  define  the  ‘‘mineral  substance  ” 
or  what  is  carbon-forming  material  and  counts  2  and  3 
fail  to  define  the  “cracking  agent”  or  how  it  acts.  The 
nature  of  the  “mineral  substance”  or  “cracking  agent” 
referred  to  is  sufficiently  set  forth  in  the  various  specifica¬ 
tions  and  the  objection  is  considered  without  merit.  Among 
such  substances  named  by  the  parties  are  bentonite  by 
Darlington,  lime  and  fullers’  earth  by  Jenkins  and  fullers’ 
earth  by  Herthel.  The  “carbon-forming  material” 
1420  named  in  count  1  appears  to  clearly  refer  to  su 
stances  such  as  tarry  material  from  which  the  for¬ 
mation  or  deposition  of  carbon  is  imminent.  “Adsorptiye 
action”  of  the  mineral  substance  for  such  material  wou 
not  appear  to  be  open  to  misunderstanding  by  those  skilled 
in  the  art. 


Darlington’s  motion  urging  that  Herthel  has  no  right 
to  make  counts  2  and  3  for  the  reason  that  he  fails  to  dis¬ 
close  means  for  ‘‘agitating  the  whole  to  maintain  said 
nuclei  in  a  state  of  suspension”  particularly  as  applied  to 
the  chambers  15  and  16,  is  considered  also  without  valid 
basis.  This  contention  would  assume  a  lack  of  residuum 
and  withdrawal  of  the  same  which  is  contrary  to  the  terms 
of  the  counts,  both  of  which  state  “withdrawing  resid¬ 
uum”. 

292  The  motion  to  dissolve  brought  by  the  party  Her¬ 
thel  is  denied. 

The  motions  to  dissolve  brought  by  the  party  Darlington 
are  denied. 

Times  for  taking  testimony  and  for  final  hearing  will  be 
reset  when  a  related  interference  is  in  condition  for  such 
action. 

H.  H.  JACOBS, 

Examiner  of  Interferences ,  Room  3718 


Plaintiff’s  Exhibit  20. 

1422  Motion  to  Dissolve,  February  9, 1931. 

Intf.  No.  60,089. 

Now  comes  the  party  Herthel,  by  his  attorneys,  and 
moves  to  dissolve  the  above  entitled  interference  on  the 
following  grounds: 

I.  (a)  The  issue  of  the  interference  is  unpatentable  over 
Hansen  Patent  Number  1,215,526,  granted  February  13, 

1917,  on  an  application  filed  June  3,  1916. 

1424  (b)  The  issue  of  the  interference  is  unpatentable 

to  the  party  Jenkins  over  Hansen  Patent  Number 
1,215,526,  granted  February  13, 1917,  on  an  application  filed 
July  3, 1916. 

II.  The  party  Jenkins  has  no  right  to  make  the  claims 
constituting  counts  1  and  2  of  the  interference  issue  because 
his  application  does  not  properly  disclose  the  introduction 
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of  “finely  divided  fuller’s  earth  to  the  oil  circulated  from 
the  bulk  supply  to  the  heating  zone  at  a  point  between  the! 
bulk  supply  and  the  heating  zone”. 

III.  The  party  Jenkins  has  no  right  to  make  the  clainj 
constituting  count  2  of  the  interference  issue  because  his| 
application  does  not  properly  disclose  the  introduction  of 
a  “finely  divided  fuller’s  earth  in  admixture  with  fresh 
oil  so  supplied  to  oil  circulated  from  the  bulk  supply  to  the 
heating  zone.” 

IV.  The  party  Jenkins  has  no  right  to  make  the  claims 
constituting  counts  1  and  2  of  the  interference  issue  because 
new  matter  inserted  in  his  application  after  it  was  filed  is 
essential  to  support  these  claims  and  to  distinguish  these 
claims  over  the  art  as  exemplified  by  the  references  cited  in 
this  motion. 

V.  The  issue  of  the  interference  is  unpatentable  over 
Dubbs  Patent  Number  1,319,053,  granted  October  21,  1919;i 

on  an  application  filed  January  14, 1918,  or  over  this 
335  Dubbs  Patent  in  view  of  Hansen  Patent  Number  l,f 
215,526,  granted  February  13,  1917,  on  an  applica 
tion  filed  June  3, 1916. 

VI.  The  issue  of  the  interference  is  unpatentable  ovet* 
Trumble  Patent  Number  1,281,884,  granted  October  15, 
1918,  on  an  application  filed  July  19,  1915,  in  view  of  Plan} 
sen  Patent  Number  1,215,526,  granted  February  13,  1917 
on  an  application  filed  June  3,  1916. 

In  support  of  this  motion,  in  addition  to  the  foregoing 
references,  the  party  Herthel  will  rely  upon  Jenkins  Paten ; 
Number  1,226,526,  granted  May  15,  1917,  on  an  application 
filed  July  13,  1916,  to  show  that  the  particular  form  o:’ 
apparatus  and  the  particular  operation  excepting  the  use, 
for  example  of  lime  or  fuller’s  earth  illustrated  and  de¬ 
scribed  in  the  Jenkins  application  involved  in  this  inter¬ 
ference  had  been  patented  or  described  in  a  printed  publi¬ 
cation  more  than  two  years  prior  to  June  30, 1924,  and  upon 
Thompson  Patent  Number  1,160,670,  granted  November 
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1425  ber  16,  1915,  on  an  application  filed  May  9,  1913,  to 
show  that  the  dispersion  of  a  finely  divided  solid 
cracking  agent  in  raw  oil  supplied  to  a  cracking  operation 
had  been  patented  or  described  in  a  printed  publication 
more  than  two  years  prior  to  June  30, 1924. 

Memorandum. 

Referring  to  Ground  1  of  the  Motion  to  Dissolve :  The 
Jenkins  application  as  filed  disclosed  neither  the  point  of 
addition  of  fuller’s  earth  nor  the  manner  of  addition  of 
fuller’s  earth  to  the  operation.  Counts  1  and  2  require 
that  the  fuller’s  earth  be  added  at  a  specific  point,  namely 
“at  a  point  between  the  bulk  supply  and  the  heating  zone”, 
and  count  2  requires  that  the  fuller’s  earth  be  added  in  a 
specific  manner,  namely  “in  admixture  with  fresh  oil  so 
supplied  to  oil  circulating  from  the  bulk  supply  to  the  heat¬ 
ing  zone”.  If  these  limitations  be  disregarded  on 
336  the  theory  that  they  are  immaterial,  and  they  must 
be  immaterial  if  they  are  not  new  matter  with  re¬ 
spect  to  the  Jenkins  application  as  filed,  the  counts  are 
broadly  directed  to  the  maintenance  of  fuller’s  earth  in 
admixture  with  oil  undergoing  pressure  distillation  which 
is  disclosed  in  the  Hansen  Patent. 

Referring  to  Grounds  II  and  III  of  the  Motion  to  Dis¬ 
solve:  Count  1  requires  the  addition  of  fuller’s  earth  at  a 
specific  point,  namely  “at  a  point  between  the  bulv  supply 
and  the  heating  zone”  and  count  2  requires  the  addition  of 
fuller’s  earth  at  the  same  specific  point  and  further  re¬ 
quires  that  it  be  added  in  a  specific  manner,  namely  “in  ad¬ 
mixture  with  fresh  oil”  supplied  at  this  point.  Neither  of 
these  features  of  the  counts  was  disclosed  in  the  Jenkins 
application  as  filed .  Disregarding  additions  of  new  matter, 
these  features  are  not  disclosed  in  the  Jenkins  application 
involved  in  this  interference. 

Referring  to  Ground  IV  of  the  Motion  to  Dissolve :  The 
addition  of  fuller’s  earth  at  a  specific  point,  namely  “at  a 
point  between  the  bulk  supply  and  the  heating  zone”,  re¬ 
quired  by  both  counts  1  and  2,  and  the  addition  of  fuller’s 
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earth  in  a  specific  manner  namely,  “in  admixture  with  fresh 
oil”  supplied  at  the  same  point,  required  by  count  2,  it 
supported  in  the  Jenkins  application  only  by  additions 
made  subsequent  to  the  filing  of  the  Jenkins  application. 

These  features,  and  others  to  be  mentioned  were  not 
1426  disclosed  in  the  Jenkins  application  until  more  than 
two  years  subsequent  to  the  filing  of  the  application. 
These  additions,  if  they  are  material,  constitute  new  matter\. 
Claims  based  upon  new  matter  have  no  proper  place  in  th^ 
application,  for  the  purposes  of  interference  or  for  an 
other  purpose. 

337  Referring  further  to  Ground  IV  of  the  Motion  t|o 
Dissolve :  Each  of  the  counts  is  directed  to  a  proces 
which  involves  the  maintenance  of  a  cracking  agent  in  inti 
mate  admixture  with  oil  subjected  to  the  operation.  Th 
maintenance  of  a  cracking  agent  in  a  state  of  intimate  ad 
mixture  in  the  oil  depends  upon  the  proportion  of  the  crack¬ 
ing  agent  present  with  respect  to  oil,  the  rate  of  circulation 
of  the  oil,  the  relation  between  the  proportion  of  the  crack¬ 
ing  agent  present  and  the  rate  of  circulation  of  the  oil  and, 
to  the  extent  that  the  cracking  agent  is  added  during  opera¬ 
tion,  upon  the  rate  of  discharge  of  cracking  agent  in  resid  ¬ 
ual  oil  discharged  during  operation.  The  Jenkins  applica  ¬ 
tion  involved  in  this  interference  was  fatally  defective  in 
these  respects  as  filed.  Beginning  more  than  two  years  sul- 
sequent  to  the  filing  of  the  Jenkins  application,  amendments 
have  been  filed  attempting  to  obviate  these  defects  by  the 
insertion  of  new  matter.  Down  to  the  time  of  declaration 
of  this  interference  this  new  matter  had  not  been  cancelled. 
The  Jenkins  application  with  this  new  matter  included  is 
a  very  different  thing  from  the  Jenkins  application  with 
this  new  matter  deleted,  and  in  respects  material  to  the 
issue  noted  above.  The  Jenkins  application  should  be  put 
in  order  in  this  respect  before  the  party  Herthel,  or  any 
other  applicant,  is  required  to  contest  the  issue  of  prior¬ 
ity  with  the  party  Jenkins.  Particulars  as  to  material  re¬ 
spects  in  which  the  Jenkins  application  now  includes  new 
matter  follow : 
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1  The  word  “rapid”  was  inserted  before  the  word  “circu¬ 
lation”  in  line  28  of  page  4  (specification  of  the  Jenkins 
application)  by  an  amendment  dated  September  2,  1926. 
Prior  to  this  insertion  it  had  not  appeared  that  the  circula¬ 
tion  was  rapid  rather  than  slow.  Both  of  these  terms  are 
of  course  relative,  but  if  the  word  “rapid”  has  any  signifi¬ 
cance  at  the  point  of  this  insertion  it  is  new  matter. 

By  an  amendment  dated  September  2,  1926,  the 
338  sentence  appearing  in  lines  25  to  29  of  page  8  which 
then  read  “in  order  that  this  deposit  may  not  remain 
1427  in  the  still  and  to  prevent  the  stopping,  from  time  to 
time  to  remove  this  deposit,  the  invention  compre¬ 
hends  the  idea  of  feeding  the  material  to  be  distilled  regu¬ 
larly  and  to  conduct  off,  from  the  low  points  of  the  still,  the 
residuum  as  fast  as  it  formed”  was  changed  to  read  “in  or¬ 
der  that  this  produced  material  may  not  remain  or  be  de¬ 
posited  in  the  still  the  invention  comprehends  the  idea  of 
feeding  the  material  to  be  distilled  regularly  and  to  conduct 
bff  from  the  selected  points  of  the  still,  flush  material  in  a 
relatively  large  quantity”.  Prior  to  this  amendment  it  had 
not  appeared  that  the  residuum  was  to  be  removed  in  a 
relatively  large  quantity  rather  than  in  a  relatively  small 
quantity. 

The  words  “in  a  relatively  small  portion”  were  inserted 
in  line  31  of  page  8  by  an  amendment  dated  September  2, 
1926  to  characterize  the  addition  of  the  cracking  agent. 
Prior  to  this  amendment  it  had  not  appeared  that  the  crack¬ 
ing  agent  was  to  be  added  in  a  small  portion  rather  than 
in  a  large  portion. 

By  an  amendment  dated  September  2, 1926,  the  reference 
in  line  27  of  page  9  to  the  rate  of  supply  of  raw  oil  with 
respect  to  the  rate  of  distillation,  and  hence  the  rate  of 
residuum  discharge,  which  had  been  characterized,  as  “a 
slight  amount  greater  than  is  necessary  to  just  supply  the 
amount  that  is  being  distilled  or  cracked  so  that  it  will  act 
as  a  flushing  medium”  was  characterized  as  “a  substantial 
amount  greater  than  is  necessary  to  just  supply  the  amount 
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that  is  being  distilled  or  cracked  so  that  it  will  act  as  a  flush¬ 
ing  medium ”.  The  word  “slight”  was  cancelled  and  tljie 
word  “substantial”  was  substituted. 

By  an  amendment  dated  September  2,  1926,  a  page  arid 
a  half  addition  was  inserted  at  the  top  of  page  9  including 
a  statement  that  “the  absorbent  is  added  to  the  charge  $o 
that  the  oil  and  absorbent  are  thoroughly  mixed  before 
entry  into  the  still,  only  a  small  portion  of  absorbent  beiiig 
so  added”  and  a  statement  that  “there  is  a  dilference  in 


the  action  of  lime  or  like  substance  in  large  amounts  ahd 
the  action  thereof  in  small  amounts”  together  with  a  state¬ 
ment  that  the  invention  is  characterized  by  the  use  bf 
“small  amounts”  as  distinguished  from  “large  amounts”. 
Prior  to  this  insertion  the  Jenkins  application  had  not  in¬ 
cluded  any  disclosure  of  mixture  of  the  cracking  agent  with 
the  oil  charged  before  entry  into  the  still  and  had  not  in¬ 
cluded  any  disclosure  of  the  amount  in  which  the 
1428  cracking  agent  was  to  be  used.  If  as  this  insertion 
asserts,  the  “dispersed  condition”  accompanied  by 
339  use  of  “small  amounts”  of  the  cracking  agent 
“achieves  a  fundamental  effect  not  possible  when 
*  *  #  used  in  large  quantities”  this  insertion  certainly  con¬ 
stitutes  material  new  matter. 

The  words  “caused  to  collect  in  the  lower  part  of  tbe 
drums”  referring  to  the  added  cracking  agent  and  adsorb¬ 
ed  material  in  line  8  of  page  9  were  cancelled  and  the  words 
“dispersed  or  distributed  throughout  the  whole  mass  or 
contents  in  the  still”  were  substituted  by  an  amendment 
dated  September  2, 1926.  KUher  of  these  characterizations 
is  directly  the  reverse  of  the  other;  the  original  referee ce 
was  to  a  settling  and  the  substituted  reference  was  to  a 
maintained  dispersion. 

By  an  amendment  dated  September  2, 1926,  a  two  and  a 
half  page  addition  was  inserted  at  the  bottom  of  page  9. 
Among  other  items  this  insertion  included  a  description 
of  the  discharge  of  residuum  at  a  “rate  equal  to  about 
forty-five  to  sixty-five  per  cent  of  the  oil  fed  or  charged”. 
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As  filed  the  Jenkins  application  did  not  disclose  any  dis¬ 
charge  of  residuum  at  any  such  rate.  As  filed  the  Jenkins 
application  disclosed  (page  9  line  27)  the  supply  of  raw 
oil  at  a  rate  but  slightly  greater  than  that  at  which  the  oil 
was  to  be  distilled  or  cracked  leaving  an  amount  to  be  dis¬ 
charged  as  residuum  which  could  not  have  exceeded  this 
slight  margin  between  the  oil  supplied  and  the  oil  distilled. 

A  page  and  a  half  addition  was  inserted  at  the  top  of 
page  11  by  an  amendment  dated  September  2,  1926,  includ¬ 
ing  new  matter  with  reference  to  the  rate  of  circulation  of 
the  oil,  with  reference  to  the  rate  of  discharge  of  residuum 
and  with  reference  to  the  dispersion,  involving  the  amount, 
of  the  cracking  agent  added. 

If  these  additions  are  not  material  they  cannot  be  relied 
upon  as  patentable  distinctions  over  the  references  cited 
under  Grounds  I,  V  and  VI  or  any  of  them. 

Referring  to  Gr'mnd  V  of  the  Motion  to  Dissolve :  Refer¬ 
ring  to  count  1,  in  the  Dubbs  patent  a  stream  of  oil  is  circu¬ 
lated  from  the  tanks  D,  D1,  D2  and  D3  through  con- 
340  nection  P,  the  heating  tubes  B  and  the  distilling 
tubes  C  back  to  the  tanks  D,  D1,  D2  and  D3  by  means 
of  the  circulating  pump  E  and  in  the  heating  tubes  B  is 
heated  to  a  cracking  temperature,  sand  is  introduced 
1429  through  the  hopper  G  into  the  oil  circulating  from 
the  tanks  D,  D1,  D2  and  D3  to  the  heating  tubes  B 
at  a  point  between  the  tanks  D,  Dx,  D2  and  D3  and  the  heat¬ 
ing  tubes  B  and  the  sand  so  introduced  is  maintained  in 
suspension  in  the  oil  circulating  through  the  heating  tubes 
B  and  the  distilling  tubes  C,  that  is  until  this  oil  re-enters 
the  tanks  D,  D1,  D2  and  D\  Count  2  differs  from  count  1 
in  requiring  that  the  fuller’s  earth  be  introduced  “in  ad¬ 
mixture  with  fresh  oil”  supplied  to  oil  circulated  from  the 
bulk  supply  to  the  heating  zone.  The  Dubbs  patent  does 
not  disclose  this  feature,  but  this  feature  cannot  be  treated 
as  a  patentable  distinction  with  respect  to  the  party  Jen¬ 
kins  because  this  feature  was  not  disclosed  in  the  Jenkins 
application  as  filed.  This  feature  is,  moreover,  disclosed  in 
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the  Thompson  patent.  The  fuller’s  earth  of  the  counts  1 
not  patentably  distinct  from  the  sand  of  the  Dubbs  patenjt 
in  view  of  the  Hansen  patent  which  discloses  the  use  o^ 
fuller’s  earth  in  cracking  processes  for  the  same  purpose}. 

Referring  to  Ground  VI  of  the  Motion  to  Dissolve:  In  ths 
Trumble  patent  a  stream  of  oil  is  circulated  from  the  tans 
3  through  the  heating  tubes  1  and  the  evaporator  2  back  to 
the  tank  3  by  means  of  the  pump  6,  and  the  circulating  oi  l 
is  heated  to  a  cracking  temperature  in  the  heating  tubes  ].. 
The  velocities  mentioned  in  the  Trumble  patent  as  main¬ 
taining  in  suspension  in  the  oil  circulating  through  the 
heating  tubes  1  solids  such  as  carbon  and  sand  would  of 
course  maintain  an  added  cracking  agent  in  suspension  in 
the  same  manner.  The  addition  of  fuller’s  earth, 
341  the  cracking  agent  disclosed  in  the  Hansen  patent, 
to  the  circulating  oil  in  the  Trumble  patent  would 
not  involve  invention  in  view  of  the  Hansen  patent.  Tne 
addition  of  the  cracking  agent  at  a  specific  point  or  in  a 
specific  manner  not  disclosed  in  the  Jenkins  application 
as  filed  cannot  be  treated  with  respect  to  the  party  Jenkins 
as  a  patentable  distinction  over  ihese  references. 

The  party  Herthel  will  insist,  in  connection  with  Grounds 
I,  II,  III,  V  and  VI  of  the  Motion  to  Dissolve  that  the 
party  Jenkins  is  not  entitled  to  rely  upon  new  matter  in¬ 
serted  in  the  Jenkins  application  subsequent  to  filing  as  a 
basis  of  support  for  features  of  the  counts  or  as  a  basis 
of  distinction  in  any  patentable  sense  over  the  art  its 
exemplified  by  the  references  cited  in  this  motion. 

PENNIE,  DAVIS,  MARVIN  &  EDMONDS, 
Attorneys  for  Hertliel.  | 

343  Decision  of  Examiner  of  Interferences ,  March- 

31,  1932. 
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Intf.  No.  60,089. 


The  party  Herthel  moves  to  dissolve  on  grounds  which 
may  be  summarized  as  follows :  that  the  counts  are  unpat- 


entable  over  the  prior  art,  that  the  counts  are  unpatentable 
to  the  party  Jenkins  in  view  of  the  prior  art  and  that  Jen¬ 
kins  has  no  right  to  make  the  counts. 

The  invention  relates  to  improvements  in  oil  cracking 
and  is  described  in  the  counts  as  follows: 

1.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the  pro¬ 
duction  of  lighter  hydrocarbon  oils  therefrom  the  distilla¬ 
tion  under  pressure,  the  improvement  comprising  circulat¬ 
ing  a  stream  of  the  oil  from  a  bulk  supply  through  a  heating 
zone  and  back  to  the  bulk  supply,  heating  the  oil  to  a  crack¬ 
ing  temperature  in  the  heating  zone,  introducing  finely 
divided  fuller’s  earth  into  the  oil  circulating  from  the  bulk 
supply  to  the  heating  zone  at  a  point  between  the  bulk 
supply  and  the  heating  zone,  and  maintaining  the  fuller’s 
earth  so  introduced  into  the  circulating  oil  in  intimate  ad¬ 
mixture  therewith  during  passage  through  the  heating 
zone. 

2.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the  pro¬ 
duction  of  lighter  hydrocarbon  oils  therefrom  by  distilla¬ 
tion  under  pressure,  the  improvement  comprising  circulat¬ 
ing  a  stream  of  the  oil  from  a  bulk  supply  through  a  heat¬ 
ing  zone  and  back  to  the  bulk  supply  heating  the  oil  there¬ 
in  to  a  cracking  temperature  in  the  heating  zone,  supplying 
fresh  oil  to  the  oil  circulating  from  the  bulk  supply  to  the 

heating  zone  at  a  point  between  the  bulk  supply  and 
1431  the  heating  zone,  introducing  finely  divided  fuller’s 
earth  in  admixture  with  fresh  oil  so  supplied  to  oil 
344  circulating  from  the  bulk  supply  to  the  heating  zone, 
and  maintaining  the  fuller’s  earth  so  supplied  in  in¬ 
timate  admixture  with  the  oil  while  passing  through  the 
heating  zone. 

This  interference  is  one  of  four  related  interferences,  the 
others  being  interferences  60,086,  60,087  and  60,088. 

In  support  of  his  motion  the  party  Herthel  cites  the  fol¬ 
lowing  prior  art: 

1,160,670,  Thompson- 
1,170,884,  Hldwards ; 
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1.215.526,  Hansen; 

1.226.526,  Jenkins ; 

1,281,884,  Trumble; 

1,319,053,  Dubbs ; 

1,364,443,  Lewis ; 

1,405,286,  Clark ;  j 

1,598,136,  Herthel. 

Those  portions  of  the  party  Herthel ’s  motion  and  brief 
pertaining  to  alleged  new  matter  inserted  by  amendment  in 
Jenkins  application  will  be  disregarded  since  a  party’s 
right  to  make  the  counts  of  an  interference  rests  upon  his 
original  disclosure. 

No  one  reference  of  those  cited  clearly  meets  the  counts 
in  all  particulars.  The  Hansen  patent  discloses  the  use  of 
fuller’s  earth  in  a  batch  still,  but  does  not  disclose  the  cir¬ 
culation  of  the  oil  with  the  fuller’s  earth  from  and  back  tb 
a  bulk  supply  as  required  by  the  counts.  The  Dubbs  patent 
fails  to  disclose  the  process  of  count  1  in  that  it  specifies 
that  abrasive  sand  and  not  fuller’s  earth  is  introduced  into 
the  circulation.  Count  2  requires  that  the  fuller’s  earth  be 
introduced  “in  admixture  with  fresh  oil”  a  feature  in  which 
the  Dubbs  process  is  further  deficient.  Substitution  of  the 
fuller’s  earth  disclosed  by  the  Hansen  patent  for  the  abra¬ 
sive  sand  used  by  Dubbs  would  not  appear  to  be  ^n 
345  obvious  teaching  since  fuller’s  earth  is  not  an  abri- 
sive  comparable  in  quality  to  sand  and  since  fuller  fs 
earth  is  not  disclosed  by  the  Hansen  specification  as  pre¬ 
venting  carbonaceous  deposits  which  was  the  object  had 
mind  by  Dubbs.  The  Trumble  patent  fails  to  disclose  tl}e 
use  of  fuller’s  earth  in  the  process  described  therein.  Al¬ 
though  Trumble  mentions  the  introduction  of  solids 
1432  with  {he  entering  crude  oil,  such  solids  appear  to  tye 
objectionable  foreign  matter  (p.  4,  lines  41-56,  Trou¬ 
ble  patent).  Since  Trumble  does  not  indicate  that  the  in¬ 
troduction  of  solid  matter  is  desirable  the  use  in  his  process 
of  fuller’s  earth  as  taught  by  Hansen  would  not  appear  to 
be  obvious  and  the  combination  of  the  two  references  sug- 


gested  by  the  party  Herthel,  it  is  considered,  would  not  be 
legitimate.  The  Thompson  patent  discloses  the  use  of 
finely  divided  nickel  as  an  agent  for  assisting  in  a  com¬ 
bined  hydrogenation  and  cracking  process.  Fuller’s  earth 
is  mentioned  in  an  incidental  manner  and  its  use  in  con¬ 
nection  with  his  process  is  not  positively  disclosed  by 
Thompson.  As  a  reference  it  is  considered  of  no  perti¬ 
nence  either  alone  or  in  combination.  The  remaining  ref¬ 
erences  appear  to  be  merely  cumulative  and  need  not  be 
discussed.  :  ; 

Herthel ’s  motion  to  dissolve  in  respect  to  the  party  Jen¬ 
kins’  right  to  make  the  counts  asserts  that  as  to  both  counts 
the  Jenkins  application  does  not  disclose  the  introduction 
of  “finely  divided  fuller’s  earth  to  the  oil  circulating  from 
the  bulk  supply  to  the  heating  zone  at  a  point  between  the 
bulk  supply  and  the  heating  zone”,  and  as  to  count  2,  the 
introduction  of  a  “finely  divided  fuller’s  earth  in  admixture 
with  fresh  oil  so  supplied  to  oil  circulated  from  the  bulk 
supply  to  the  heating  zone”.  Both  of  these  requirements 
are  satisfied  by  Jenkins’  original  disclosure.  Fresh  oil  is 
introduced  by  means  8  (Fig.  1,  Jenkins’  disclosure) 
346  at  a  point  between  the  bulk  supply  1  and  the  heating 
1  zone  7  (page  4,  lines  21-25;  page  8,  lines  10-12,  Jen¬ 
kins’  original  specification).  The  adsorptive  substance  is 
fed  with  the  fresh  oil  into  the  still  (Jenkins’  original  claims 
25  and  29)  consequently  at  the  point  required.  The  claims 
filed  with  the  original  specification  are  part  of  the  original 
disclosure.  Among  the  adsorptive  substances  mentioned 
in  tbe  Jenkins’  original  specification  is  fuller’s  earth  (p.  9, 
lines  15  and  23)  which  thus  completes  the  disclosure  re¬ 
quired  to  support  the  counts. 

Since  it  is  found  that  Jenkins  has  a  specific  disclosure  of 
the  two  counts,  that  portion  of  Herthel’s  motion  which  al¬ 
leges  that  the  counts  are  unpatentable  to  Jenkins  in  view  of 
the  prior  art  and  which  assumes  for  its  basis  that  Jenkins 
has  no  specific  disclosure  of  the  two  counts,  need  not  be 
considered. 
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The  motion  to  dissolve  is  denied. 

1433  Times  for  taking  testimony  and  for  final  hearing 
will  be  reset  when  a  companion  case  is  in  condition 
for  such  action. 

H.  H.  JACOBS, 

Examiner  of  Interferences ,  Room  37l!\8. 

347  Petition  for  Further  Consideration  of  Ground 
4  of  the  Motion  to  Dissolve,  April  ll,  1932. 

Intf.  No.  60,089. 

Under  date  of  March  31,  1932,  a  decision  was  rendered 
by  the  Examiner  of  Interferences  on  a  motion  to  dissolve 
the  above-identified  interference  which  had  been  brought  on 
behalf  of  the  party  Herthel.  Ground  4  of  the  motion 
brought  by  Herthel  alleged  that  the  party  Jenkins  has  :ao 
right  to  make  the  claims  constituting  counts  1  and  2  of  the 
interference  issue  because  new  matter  inserted  in  his 
application  after  it  was  filed  is  essential  to  support  these 
claims.  It  was  alleged  in  the  further  development  of  this 
ground  in  the  original  motion,  among  other  allegations, 
that  each  of  the  counts,  both  of  which  originated  in  the 
Herthel  application,  is  directed  to  a  process  which  involves 
the  maintenance  of  finely  divided  fuller’s  earth  in  mtimdte 
admixture  with  the  oil  subjected  to  the  heating  operation. 
It  was  also  pointed  out  that  maintenance  of  the  fuller’s 
earth  in  a  state  of  intimate  admixture  in  the  oil  depends 
upon  *  •  •  the  rate  of  circulation  of  the  oil,  and  that  tne 
Jenkins  application  involved  in  this  interference  was  fat  il¬ 
ly  defective  in  these  respects  as  filed.  The  assertion  that 
new  matter  is  essential  to  support  these  claims,  is  an  asser¬ 
tion  that  the  original  disclosure  does  not  support  them. 

In  the  decision  of  the  Examiner  of  Interferences  dated 
March  31,  1932  the  Examiner  of  Interferences  stated  pn 
page  2  of  the  decision  that: 

“Those  portions  of  the  party  Herthel’s  motion  and  brief 
pertaining  to  alleged  new  matter  inserted  by  amendment  in 
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Jenkins’  application  will  be  disregarded  since  a  party’s 
right  to  make  the  counts  of  an  interference  rests  upon  his 
original  disclosure  ” 

At  the  bottom  of  page  4  and  the  top  of  page  5  of  this  same 
decision,  the  Examiner  of  Interferences  has  attempted  to 
point  out  wherein  support  for  the  counts  here  in 
348  issue  can  be  found  in  the  disclosure  of  the  original 
Jenkins  application.  This  portion  of  the  decision 
states : 

1434  “Fresh  oil  is  introduced  by  means  8  (Fig.  1,  Jen¬ 
kins’  disclosure)  at  a  point  between  the  bulk  supply  1 
and  the  heating  zone  7  (page  4,  lines  21-25 ;  page  8,  lines  10- 
12,  Jenkins’  original  specification).  The  adsorptive  sub¬ 
stance  is  fed  with  the  fresh  oil  into  the  still  (Jenkins’  orig¬ 
inal  claims  25  and  29)  consequently  at  the  point  required. 
The  claims  filed  with  the  original  specification  are  part  of 
the  original  disclosure.  Among  the  adsorptive  substances 
mentioned  in  the  Jenkins’  original  specification  is  fuller’s 
earth  (p.  9,  lines  15  and  23)  which  this  completes  the  dis¬ 
closure  required  to  support  the  counts.” 

The  above-quoted  portion  of  the  decision  does  not  indi¬ 
cate  wdiat  part  of  the  Jenkins  disclosure  supports  that  part 
of  count  1  of  the  issue  which  is  defined  by  the  phrase: 
“and  maintaining  the  fuller’s  earth  so  introduced  into  the 
circulating  oil  in  intimate  admixture  therewith  during  pas¬ 
sage  through  the  heating  zone”, 

or  that  part  of  count  2  of  the  issue  which  is  defined  by  the 
phrase : 

“and  maintaining  the  fuller’s  earth  so  supplied  in  intimate 
admixture  with  the  oil  while  passing  through  the  heating 
zone.” 

We  respectfully  submit  that  the  Examiner  of  Interfer¬ 
ences  has  no  right  to  disregard  that  portion  or  those  por¬ 
tions  of  the  party  Herthel’s  motion  and  brief  pertaining  to 
operation  for  many  times  the  three  day  period  suggested 
the  necessity  of  including  new  matter  in  the  Jenkins  appli¬ 
cation  in  order  to  complete  the  disclosure  required  to  sup- 
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port  the  counts  here  in  issue,  or  conversely,  pertaining  to 
the  failure  of  the  original  Jenkins  disclosure  to  support 
completely  the  counts  here  in  issue. 

The  fact  is  that  in  cracking  heavy  hydrocarbon  oils  by 
distillation  under  pressure  in  the  vast  majority  of  those  sys¬ 
tems  in  which  a  stream  of  the  oil  is  circulated  from  a  bulk 
supply  through  a  heating  zone  and  back  to  the  bulk  supply 
and  wherein  the  oil  is  heated  to  a  cracking  temperture  i|n 
the  heating  zone,  it  is  a  disadvantage  rather  than  ajn 
349  advantage  to  introduce  finely  divided  fuller’s  earih 
into  the  oil  circulating  from  the  bulk  supply  to  tfye 
heating  zone  unless  the  velocity  of  the  oil  through  tpe 
heating  zone  is  extremely  high;  sufficiently  high  to  main- 
37 — 4003a 

1435  tain  the  fuller’s  earth  so  introduced  into  the  circu¬ 
lating  oil  in  intimate  admixture  therewith  during 
passage  through  the  heating  zone. 

Irrespective  of  whether  the  rate  of  circulation  is  high 
or  low,  fuller’s  earth  or  any  other  adsorptive  substance  in¬ 
troduced  into  the  oil  would  act  as  nuclei  on  which  carbon¬ 
aceous  material  would  deposit.  However,  notwithstanding 
this  fact  the  operation  would  be  impaired  rather  than  im¬ 
proved  unless  an  abnormally  high  rate  of  circulation  Is 
maintained.  It  is  only  when  a  very  high  rate  of  flow  jis 
maintained  through  the  heating  tubes  that  the  introduction 
of  finely  divided  fuller’s  earth  into  the  oil  circulating  from 
the  bulk  supply  tank  to  the  heating  zone  becomes  an  ad¬ 
vance  in  the  art  rather  than  a  retrogression.  It  is  only  when 
a  very  high  rate  of  flow  is  maintained  through  the  heating 
tubes  that  the  finely  divided  fuller’s  earth  may  be  main¬ 
tained  in  intimate  admixture  with  the  oil  during  its  passage 
through  the  heating  zone.  Even  at  relatively  low  rates  of 
flow,  in  the  neighborhood  of  1  to  2  feet  per  second  (some¬ 
what  more  or  somewhat  less)  finely  divided  fuller’s  earth 
may  be  flushed  along  through  the  heating  tubes  as  described 
in  the  original  Jenkins  application  but  at  such  rates  of  flpw 


446 


the  fuller’s  earth  is  not  maintained  in  intimate  admixture 
with  the  oil  as  described  in  the  claims  here  in  issue  which 
originated  in  the  Herthel  application. 

Our  contentions  with  respect  to  the  absolute  necessity  of  a 
very  high  rate  of  circulation  through  the  heating  tubes  are 
borne  out  by  the  assertions  of  the  party  Jenkins  himself 
(not  by  mere  arguments  of  his  counsel)  in  the  specifi- 
350  cation  of  the  Jenkins  application  as  it  now  stands. 

Contrary  to  the  representations  made  on  behalf  of 
the  party  Jenkins,  the  party  Herthel  has  never  changed  his 
representations  in  this  respect.  He  has  not  as  the  party 
Jenkins  has  suggested  first  blown  hot  and  then  blown  cold. 

On  the  other  hand,  the  Jenkins  application  as  originally 
filed  made  no  reference  whatever  to  the  rate  of  circulation 
through  the  heating  zone.  At  the  time  of  the  filing  of  this 
application  th  party  Jenkins  believed  that  it  was  merely 
necessary  to  introduce  the  fuller’s  earth  into  the  circulating 
Oil  in  a  finely  divided  state  and  that  with  almost  any  rate 
of  circulation  the  fuller’s  earth  would  remain  in  a  suffi¬ 
ciently  distributed  state  to  serve  the  purpose  with  which  he 
then  was  concerned.  The  Jenkins  application  as  filed 
1436  represents  what  the  party  Jenkins  hoped  would  be 
the  solution  of  the  carbon  problem.  The  solution  was 
not  disclosed  by  him  in  the  original  application. 

As  pointed  out  in  the  brief  filed  in  support  of  Herthel ’s 
original  motion,  the  original  Jenkins  application  disclosed 
two  still  arrangements,  in  one  of  which  thermosyphonic  cir¬ 
culation  was  relied  upon  entirely.  In  the  other  one  of  these 
arrangements  a  propeller  device  was  provided  to  assist 
thermosyphonic  circulation  to  some  extent.  What  the  rate 
of  circulation  was  to  be  in  the  operation  of  either  of  these 
arrangements,  is  not  disclosed  in  any  part  of  the  original 
Jenkins  application  (including  the  claims).  Moreover,  the 
original  Jenkins  application  nowhere  states  that  the  main¬ 
tenance  of  intimate  admixture  of  the  fuller’s  earth  and  oil, 
as  distinguished  from  the  mere  flushing  along  of  an  imper¬ 
fect  suspension  is  desirable;  much  less  imperative. 
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In  a  subsequent  amendment  to  the  Jenkins  application, 
specifically  the  amendment  dated  October  15, 1928,  an  inserj 
tion  was  made  following  line  17  of  page  8  which  in- 
351  eluded  the  statement: 

“If  thermal  convection  were  used  alone  it  would  be 
impossible  to  secure  as  great  or  greater  velocity  than  on^ 
foot  per  second  through  the  tubes.  This  would  be  far  tog 
low  a  velocity  to  effect  any  distribution  of  the  adsorbent.” 

Note  that  this  was  one  of  the  methods  which  the  original 
Jenkins  application  taught  for  carrying  out  the  allege^ 
invention  of  the  original  Jenkins  disclosure. 

It  is  true  of  course  that  it  is  possible  to  obtain  velocitiejs 
through  the  heating  tubes  in  excess  of  1  ft.  per  second  if  a 
suitable  propeller  and  a  sufficiently  powerful  motor  are  em¬ 
ployed  in  a  suitable  way.  However,  the  original  Jenkins 
application  nowhere  describes  the  maintenance  of  a  hig|b 
rate  of  circulation  in  connection  with  the  operation  of  eithe^: 
of  the  two  alternative  operations  illustrated.  What  rate 
of  circulation  it  might  be  possible  to  obtain  in  some  particu¬ 
lar  still  equipped  with  some  particular  propeller  whe|n 
operated  in  some  particular  manner  not  disclosed  in  thijs 
application  is  totally  immaterial.  The  claims  in  this  inter¬ 
ference  are  process  claims.  In  the  vast  majority  of  circula¬ 
tory  cracking  systems,  in  which  oil  is  circulated  from  a  bulk 
supply  tank  through  heating  tubes  and  back  to  the  bulk  sup¬ 
ply  tank,  and  in  which  this  circulation  is  produced 
1437  by  mechanical  circulating  means,  it  was  customary, 
long  subsequent  to  the  filing  date  of  the  Jenkins  ap¬ 
plication,  to  employ  heating  tube  velocities  exceeding  1  ft. 
per  second  by  a  very  narrow  margin  if  at  all.  In  many  cases 
the  velocity  was  less  than  1  ft.  per  second.  Moreover,  it  was 
not  at  all  uncommon  to  maintain  such  stills  in  continuous 
by  the  party  Jenkins  without  maintaining  a  suspension  <|>f 
finely  divided  fuller’s  earth,  or  any  similar  adsorbent  rria 
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terial,  in  the  circulating  still  charge.  In  such  operations, 
notwithstanding  circulation  was  produced  by  positive 
352  mechanical  means  it  would  be  no  advance  in  the  art 
to  introduce  finely  divided  fuller’s  earth  into  the  oil 
circulating  from  the  bulk  supply  drum  to  the  heating  tubes. 
In  such  operations,  if  finely  divided  fuller’s  earth  had  been 
introduced  to  the  oil  circulating  from  the  bulk  supply  tank 
to  the  heating  tubes,  the  earth  would  have  been  flushed 
along  through  the  heating  tubes  in  accordance  with  the 
original  Jenkins  disclosure,  but  an  intimate  admixture  with 
the  oil  would  not  have  been  maintained.  Yet  there  is  noth¬ 
ing  in  the  original  Jenkins  application  to  indicate  that  such 
was  not  what  the  applicant  intended  if,  in  fact,  such  was 
not  his  intention.  The  feature  of  maintaining  intimate  ad¬ 
mixture  which  is  now  agreed  by  all  parties  to  be  all  import¬ 
ant  and  indispensable,  is  not  taught  by  the  original  Jen¬ 
kins  disclosure. 

i  At  various  times  during  the  prosecution  of  the  Jenkins 
application  the  Jenkins  application  has  been  amended  so 
as  to  describe  a  wide  range  of  heating  tube  velocities,  vary¬ 
ing  from  less  than  1  ft.  per  second,  which  Jenkins  now  con¬ 
cedes  is  far  too  low  to  maintain  distribution,  to  as  high  as 
12  ft,  per  second.  By  the  amendment  dated  September  2, 
1926  an  insertion  was  made  following  line  13  of  page  8 
which  states: 

“this  circulation  is  effected  at  very  high  velocities  and  is 
continuously  repeated.  The  rate  of  flow  through  the  heat¬ 
ing  tubes  is  in  excess  of  four  feet  per  second.  Very  satis¬ 
factory  results  have  been  obtained  with  velocities  of  9  or 
more  feet  per  second.” 

By  this  same  amendment  an  insertion  was  made  following 
line  3  of  page  11  which  states: 

“In  the  present  invention  the  lineal  velocity  in  the  tubes  is 
in  excess  of  four  feet  per  second  and  in  experiments 
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1438  made  the  velocities  of  about  10  to  12  feet  per  second 
were  found  to  be  very  satisfactory.” 

The  disclosure  of  the  Jenkins  application  as  it  now  stands 
includes  the  further  statement,  added  by  the  amendment  df 
September  2,  1926,  inserted  after  line  3  of  page  11: 

353  “The  propeller  10  driven  at  a  suitable  speed  forces 
a  rapid  and  repeated  circulation  of  the  oil  charge 
in  the  circuit  of  the  still  and  at  a  high  velocity,  a  velocity 
much  higher  than  has  heretofore  been  considered  possible 
or  practical  *  # 

However,  we  repeat  that  in  the  Jenkins  application  as  origi¬ 
nally  filed  there  is  not  even  a  statement  that  the  circula¬ 
tion  of  oil  through  the  heating  tubes  is  rapid,  a  feature 
which  Jenkins  subsequently  found  to  be  all  important  fir 
maintenance  of  the  fuller’s  earth  in  intimate  admixture  wiih 
the  oil  during  its  entire  passage  through  the  heating  zoje. 

The  Examiner  who  examined  the  Jenkins  application  ob¬ 
jected  to  the  amendments,  referring  to  the  various  high 
velocities,  as  new  matter.  In  reply  counsel  for  Jenkins  rep¬ 
resented  that  these  examples  were  merely  examples  of 
rapid  velocities  in  accordance  with  the  original  disclosure. 
But,  the  fact  is  that  this  was  a  misrepresentation  on  tl^e 
part  of  counsel  for  Jenkins  because  there  was  no  reference 
to  rapid  flow  in  the  original  Jenkins  application. 

In  the  brief  submitted  in  behalf  of  Jenkins  considerable 
reference  was  made  to  an  earlier  Jenkins  patent,  but  ijlo 
reference  was  made  to  that  patent  in  the  specification  of  tbe 
Jenkins  application  involved  in  this  interference  and  the 
process  defined  by  the  claims  here  in  issue  is  in  no  w^y 
confined  to  the  operation  of  an  apparatus  in  which  sortie 
particular  propeller  or  any  other  specific  form  of  mechani¬ 
cal  circulating  device  is  employed  to  produce  circula¬ 
tion  through  the  heating  tubes  at  the  rate  required  to 
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maintain  the  finely  divided  fuller’s  earth  in  intimate  admix¬ 
ture  with  the  oil  during  its  passage  through  the  heating 
zone. 

In  closing,  we  direct  attention  to  that  portion  of  the  brief 
submitted  on  behalf  of  Herthel,  at  the  original  hear- 
354  ing  on  Hertel’s  motion  to  dissolve,  starting  with  the 
paragraph  in  the  middle  of  page  14  and  continuing 
through  to  the  end  of  the  first  paragraph  at  the  top  of  page 
17,  and  we  respectfully  request  that  such  portions 
1439  of  Herthel’s  brief  be  considered  in  conjunction  with 
this  petition. 

Since  both  of  the  claims  here  in  issue  originated  in  the 
Herthel  application  and  were  copied  in  the  Jenkins  appli¬ 
cation  for  interference  purposes,  it  is  fundamental  to  Jen¬ 
kins’  right  to  make  such  claims  that  the  disclosure  of  the 
original  Jenkins  application  must  support  all  essential  de¬ 
tails  of  the  claims  and  not  merely  a  part  thereof. 

For  the  reasons  above  set  forth  we  urge  that  the  dis¬ 
closure  of  the  original  Jenkins  application  does  not  support 
the  claims  here  in  issue  and  that  the  Examiner  of  Interfer¬ 
ences  was  not  warranted  in  disregarding  that  portion  of 
Herthel’s  motion  and  brief  which  points  out  that  the  Jen¬ 
kins  application  as  originally  filed  does  not  disclose  any 
operation  which  involves  maintaining  finely  divided  fuller’s 
earth  in  t(  intimate  admixture ”  with  the  oil  during  its  pass¬ 
age  through  the  heating  zone,  a  concededly  essential  feature 
(conceded  to  be  essential  by  both  Herthel  and  Jenkins)  of 
the  operation  defined  by  both  of  the  claims  here  in  issue. 

We  respectfully  request  that  the  Examiner  of  Interfer¬ 
ences  further  consider  and  decide  the  questions  discussed 
in  the  foregoing  petition  and  raised  by  ground  4  of  Her¬ 
thel  ’s  original  motion  to  dissolve. 

Respectfully  submitted, 

I  PENNTE,  DAVIS,  MARVIN  &  EDMONDS, 

'  ■  Attorneys  for  Herthel. 

New  York,  N.  Y.,  April  9,  1932. 
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355  Decision  of  Examiner  of  Interferences,  May  6,  1932. 

Intf.  No.  60,089. 

The  party  Hertbel  moves  for  further  consideration  of 
ground  4  of  the  motion  to  dissolve  brought  February  9, 1931 
(paper  16)  and  decided  by  the  examiner  of  interferences 
March  31,  1932  (paper  32). 

Ground  4  alleged  that  the  party  Jenkins  has  no  right  to 
make  counts  1  and  2  because  new  matter  inserted  in  his 
application  after  it  was  filed  is  essential  to  support  these 
claims  and  to  distinguish  them  over  the  art  cited  in  the' 
motion.  In  finding  that  the  counts  are  supported  by  the: 
Jenkins  application  the  examiner  of  interferences  referred 
only  to  the  original  specification  of  the  Jenkins  applica¬ 
tion.  The  party  Herthel  contends  that  the  Jenkins  applical 
tion  does  not  disclose  the  step  of  ‘‘maintaining  th^ 
1440  fuller’s  earth  so  introduced  into  the  circulating  oil 
in  intimate  admixture  therewith  during  passage 
through  the  heating  zone”  as  recited  in  count  1  and  the 
equivalent  element  of  count  2  for  the  reason  that  the  Jen  ¬ 
kins  specification  does  not  disclose  the  velocity  required  to 
maintain  the  intimate  mixture  required  by  the  counts. 

The  heating  zone  of  the  Jenkins  apparatus  is  the  bank 
of  tubes  7  (Fig.  1)  or  as  stated  on  page  8,  line  16,  “the 
heating  is  applied,  of  course,  to  the  tubes  7”.  The  parts’ 
Herthel  contends  in  effect  that  the  passage  of  oil  through 
the  tubes  7  is  at  such  a  low  velocity  that  the  fuller’s  earth 
will  settle  in  the  tubes  7  and  will  not  be  kept  in  intimate 
admixture  with  the  oil  circulating  in  the  tubes  7.  It  is; 
obvious  however  that  if  the  circulation  of  the  oil  in  tubes  7 
is  so  slow  that  if  no  heat  were  applied  to  the  tubes  the  ful¬ 
ler’s  earth  would  settle  it  would  be  so  slow  that  vaporiza¬ 
tion  would  occur  in  tubes  7  effecting  such  agitation  of  the 
oil  therein  as  to  maintain  the  intimate  admixture  o^ 

356  oil  and  fuller’s  earth.  Furthermore  the  division  o^ 
the  oil  stream  into  the  multiple  streams  in  tubes  7 

could  not  help  but  increase  the  mixing  of  the  fuller’s  eartk 


and  the  oil.  The  examiner  of  interferences  has  no  right  to 
assume  that  Jenkins  contemplates  using  such  a  great 
quantity  of  Fuller’s  earth  as  to  defeat  the  object  of  the 
whole  process  disclosed.  The  Jenkins  specification  states 
on  page  8,  lines  30  to  34,  “In  order  that  the  deposit  will 
not  be  formed  into  a  hard  material  the  oil  is  treated  by  an 
adsorbent  which  acts  to  maintain  the  carbon  particles  or 
the  like  in  colloidal  form  whereby  it  may  be  carried  away 
in  suspended  form  or  the  like  with  an  excess  amount  of 
oil,  to  the  vaporizing  device.”  This  directly  denies  that 
the  use  of  such  a  great  amount  of  adsorbent  as  to  prevent 
suspension  thereof  w*as  contemplated  by  Jenkins.  Further¬ 
more  the  last  paragraph  on  page  9  shows  beyond  a  shadow 
of  a  doubt  that  Jenkins  did  not  contemplate  settling  of  the 
adsorbent  in  the  still. 

It  is  not  obvious,  as  apparently  contended  by  Herthel  that 
the  only  way  the  fuller’s  earth  can  be  maintained  in  inti¬ 
mate  admixture  with  the  oil  during  its  passage  through 
the  heating  zone  is  by  maintaining  an  abnormally  high  rate 
of  circulation  therein.  The  Herthel  specification  states 
that  “circulation  is  maintained  by  pump  21  at  such  velocity 
as  to  insure  the  mixture  of  the  fuller’s  earth  and  oil  and 
prevent  settling  -while  passing  through  the  heating  ele¬ 
ment.”  Page  9,  lines  26  to  29.  It  is  clear  therefore 
1441  that  the  “intimate  admixture”  contemplated  by 
Herthel  in  the  heating  element  is  merely  such  an 
admixture  as  will  prevent  settling.  It  is  obvious  therefore 
|  that  intimate  admixture  may  be  attained  by  other  means 
than  by  an  abnormally  high  rate  of  circulation. 

After  careful  review  of  the  decision,  all  of  the 
357  arguments  of  Herthel  and  the  Jenkins  application,  it 
is  held  that  the  Jenkins  application  in  its  condition 
as  it  was  when  it  -was  filed  in  the  Patent  Office  and  before  it 
was  amended  in  any  way  clearly  and  adequately  supported 
i  the  subject  matter  of  the  counts.  Any  amendments  made 
1  after  the  application  was  filed  therefore  are  not  essential  to 
support  the  counts. 
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The  petition  for  further  consideration  is  granted  and 
upon  further  consideration  no  reason  appears  for  altering 
the  decision  dated  March  31, 1932. 

Times  for  taking  testimony  and  for  final  hearing  will  be 
reset  when  a  companion  case  is  in  condition  for  such  action. 

H.  H.  JACOBS, 

Examiner  of  Interferences,  Room  3718. 


Plaintiffs  Exhibit  21. 

1448  Decision  of  Board  of  Appeals ,  May  4, 1937. 

Intf.  No.  60,087. 

This  is  an  appeal  by  the  party  Herthel  from  a  decision 
of  the  Examiner  of  Interferences  awarding  priority  of  the 
subject  matter  in  issue  to  the  senior  party,  Jenkins. 

Count  3  may  be  considered  representative  of  the  matter 
involved. 

3.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in 
a  closed  ring,  continuously  heating  a  portion  of  the  ring, 
maintaining  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring,  con¬ 
tinuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  depo¬ 
sition  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdrawing 
residuum  including  part  of  said  cracking  agent  with  its 
deposited  carbon. 

In  Interference  No.  60,089,  in  which  we  are  rending  a  de¬ 
cision  of  even  date  herewith,  substantially  the  same  ques¬ 
tions  arise  as  in  this  case.  While  it  is  true  that  the  counts  in 
this  interference  differ  somewhat  from  the  other  case,  we 
believe  that  our  discussion  in  the  other  interference  is 
fully  applicable  here. 

For  the  pertinent  reasons  stated  in  Interference  No. 
60,089,  the  decision  of  the  Examiner  of  Interferences  is  re¬ 
versed.  Priority  of  the  subject  matter  in  issue  is  awarded 
to  the  junior  party,  Eugene  C.  Herthel. 

HENRY  VAN  ARSDALE, 

Assistant  Commissioner , 

W.  L.  THURBER, 

Examiner-in-Chief, 

P.  P.  PIERCE, 
Examiner-in-Chief, 

Board  of  Appeals. 
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Plaintiff’s  Exhibit  22. 

1450  Decision  of  Board  of  Appeals ,  May  4,  1937. 

Intf.  No.  60,089. 

This  is  an  appeal  by  the  party  Herthel  from  a  decision 
of  the  Examiner  of  Interferences  awarding  priority  to  the 
senior  party,  Jenkins. 

This  interference  is  so  closely  related  to  Interference 
60,087,  in  which  we  are  rendering  a  decision  of  even  date 
herewith,  that  a  considerable  part  of  our  discussion  is  com¬ 
mon  to  both  cases. 

Count  1  may  be  regarded  as  representative  and  reads  as 
follows : 

1.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the  pro¬ 
duction  of  lighter  hydrocarbon  oils  therefrom  by  distilla¬ 
tion  under  pressure,  the  improvement  comprising  circu¬ 
lating  a  stream  of  the  oil  from  a  bulk  supply  through  a 
heating  zone  and  back  to  the  bulk  supply,  heating  the  oil 
to  a  cracking  temperature  in  the  heating  zone,  introducing 
finely  divided  fuller’s  earth  into  the  oil  circulating  from  the 
bulk  supply  to  the  heating  zone  at  a  point  between  the  bulk 
supply  and  the  heating  zone,  and  maintaining  the  fuller’s 
earth  so  introduced  into  the  circulating  oil  in  intimate  ad¬ 
mixture  therewith  during  passage  through  the  heating  zone. 

The  copied  count  discloses  the  subject  matter  under  con¬ 
sideration  and  it  is  ■well  to  state  at  the  beginning  that  the 
introduction  of  fuller’s  earth  or  the  like  into  cracking  stills 
was  broadly  old,  as  shown  by  Hansen,  1,215,526,  or  Darling¬ 
ton  et  al.,  1,614,660,  of  record.  We  believe  it  is  clear  from 
the  record  that  it  is  necessary  to  circulate  the  oil  at  such 
a  speed  that  the  fuller’s  earth  will  not  settle,  in  order  to 
maintain  the  earth  in  intimate  admixture  with  the  circulat¬ 
ing  oil. 

The  questions  raised  in  these  interferences  are  numerous 
and  require  very  careful  consideration,  including  a  rather 
painstaking  investigation  of  the  records  in  the  light  of  the 
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arguments  advanced  by  the  parties.  To  undertake  to  re-| 
peat  in  detail  these  various  matters  would  only  encumber| 
the  record  without  serving  any  useful  purpose. 

370  One  of  the  questions  before  us  is  whether  the  party 
Jenkins’  application  as  filed  discloses  the  invention. 
The  most  important  aspect  of  this  question  relates  to  the 
disclosure  of  the  speed  at  which  the  oil  is  intended  t<^ 
1452  circulate.  At  the  top  of  page  2  of  the  Jenkins  orig¬ 
inal  specification  it  is  stated: 


“to  provide  for  feeding  the  oil  to  and  through  the  still  coni 
tinuously,  preferably  at  a  greater  rate  than  the  distilling 
thereof  may  occur.” 

At  line  28  of  page  4  it  is  stated : 

“If  desired,  the  sluice-way  3  may  include  a  propellor  J0 
driven  by  a  suitable  shaft  11  extending  upwardly  through 
the  drum  1  and  operated  by  suitable  operating  mechanism 
whereby  the  propellor  may  mechanically  create  a  circular 
tion  through  the  apparatus.” 


This  matter  has  been  amended  by  inserting  “rapidly”  be¬ 
fore  “circulation.” 

At  line  6  on  page  9  appears  this  statement : 

“All  of  these  ingredients,  in  the  present  invention,  arb 
caused  to  collect  in  the  lower  part  of  the  drums  and  to  b? 
continuously  drawn  out  *  # 


n 


The  reference  to  collection  has  been  canceled  by  amendment 
and  the  following  inserted : 

“dispersed  or  distributed  throughout  the  whole  mass  o 
contents  in  the  still  and  are  caused.” 

We  believe  that  the  above  excerpts  are  fairly  representa¬ 
tive  of  the  disclosure  of  the  Jenlrins  application  as  filed 
with  respect  to  the  circulation,  and  it  is  our  opinion  thqt 
there  is  no  teaching  in  the  application  as  filed  of  circulating 
the  oil  at  such  a  speed  that  the  fuller’s  earth  will  remaih 
in  intimate  admixture  during  the  circulation. 

It  is  the  examiner’s  view  that,  since  a  propellor  is  shown, 
this  would  necessarily  cause  a  circulation  of  the  required 
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nature.  It  is  to  be  noted,  however,  that  the  party  Jenkins 
in  his  application  as  filed  indicated  that  the  use  of 

371  the  propeller  was  optional.  (See  the  above  excerpt 
from  page  4.)  We  believe  that  there  is  no  reason  to 

assume  that  the  propeller  would  be  driven  at  a  speed  suf¬ 
ficient  to  cause  a  circulation  high  enough  to  produce  the 
39 — 4003a 

1453  improvement  over  the  art.  This  is  particularly  true 
because,  as  pointed  out  in  the  excerpt  from  page  9, 
the  original  specification  indicates  that  collection  will  occur 
in  the  lower  portions  of  the  drums. 

Taking  up  now  the  party  Jenkins ’  conception  in  the  fall 
of  1923,  prior,  of  course,  to  the  filing  of  his  application  on 
June  30, 1924,  we  are  convinced,  after  studying  the  record, 
that  he  has  not  established  a  circulation  at  that  time  which 
was  more  rapid  than  that  disclosed  in  his  application.  It 
is  our  opinion,  therefore,  that  the  party  Jenkins  has  not 
proven  a  conception  in  that  year. 

Taking  up  now  the  party  Herthel’s  record,  while  it  is 
true  that  his  letter,  written  in  January,  1924,  did  not  defi¬ 
nitely  refer  to, 

“introducing  finely  divided  fuller’s  earth  into  the  oil  cir¬ 
culating  from  the  bulk  supply  to  the  heating  zone  at  a  point 
between  the  bulk  supply  and  the  heating  zone,” 

we  do  not  see  how  it  would  be  possible  to  draw  off  the  earth 
and  tar  from  a  low  point  in  the  digestion  or  bulk  supply 
chamber  and  then  circulate  fuller’s  earth  with  the  oil  with¬ 
out  at  least  introducing  the  fuller’s  earth  into  the  oil  at 
a  point  beyond  where  the  separation  occurs.  It  is  true 
that  this  introduction  might  be  in  the  upper  part  of  the  bulk 
supply.  However,  in  Herthel’s  Exhibit  3,  bearing  date  of 
February,  1924,  and  the  testimony  relating  to  this  exhibit, 
it  was  shown  that  the  fuller’s  earth  was  added  on  the  top 
of  the  bulk  supply.  The  party  Jenkins  argues  that 

372  the  introduction  of  the  fuller’s  earth  at  this  point  in 
the  Herthel  Exhibit  3  is  not  introducing  the  earth 

“at  a  point  between  the  bulk  supply  and  the  heating  zone.” 
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We  cannot  agree  with  this  view.  Ilerthel,  we  consider, 
has  established  the  rapid  circulation  of  the  oil  from  the 
top  of  the  bulk  supply  and  we  think  that  the  earth  would 
at  once  be  carried  away  to  the  heater  rather  than  mingle 
with  the  bulk  supply.  We  believe  that  practically  he  intro¬ 
duced  the  fuller’s  earth  between  the  bulk  supply  and  the 
heating  zone.  The  counts  do  not  specify  that  the  intro¬ 
duction  is  outside  the  container  for  the  bulk  supply.  We 
are  of  the  view,  therefore,  that  Herthel’s  letter  of  January, 
1924,  together  with  Exhibit  3  and  the  testimony  re- 
1454  lating  thereto,  establishes  a  conception  which  may  be 
regarded  as  his,  in  February,  1924. 

Coming  now  to  the  party  Herthel’s  reduction  to  practice, 
we  believe  that  the  record  shows  that  during  the  spring  of 
1924,  experiments  were  carried  on  with  the  form  of  still 
shown  in  his  Exhibit  3  and  that,  prior  to  the  party  Jenkins’ 
filing  date,  Herthel  had  become  convinced  that  the  process 
defined  by  the  counts  of  this  interference  was  a  successful 
one.  The  Examiner  of  Interferences  held,  in  effect,  that 
because  these  operations  were  experimental  rather  than 
commercial,  a  reduction  to  practice  had  not  been  proven. 
There  are  many  decisions  relating  to  reduction  to  practice 
in  which  a  commercial  operation  was  not  carried  on  and 
many  times  it  has  been  held,  both  by  this  Board  and  by  the 
Courts,  that  a  commercial  operation  is  not  necessary  for  a 
reduction  to  practice.  Of  course,  each  case  must  stand  upon 
its  own  merits,  and  we  realize  that  the  delay  in  filing  the 
application  by  the  party  Herthel  perhaps  creates 
373  some  suspicion  as  to  the  tests  made  in  the  spring  of 
1924.  Taking  everything  into  consideration,  how¬ 
ever,  we  feel  justified  in  holding  that  Herthel  reduced  to 
practice  at  this  time. 

There  are  other  features  than  those  above  discussed 
which  have  been  urged  by  both  parties,  but  we  do  not  deem 
it  necessary  to  repeat  them. 

In  summing  up  the  situation,  as  we  see  it,  we  have  two 
opposed  records,  neither  of  which  can  be  regarded  as  very 
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1  satisfactory.  It  is  our  opinion,  however,  that  the  party 
Herthel’s  proof  as  to  conception  and  reduction  to  practice 
of  the  subject  matter  of  the  counts  in  the  early  part  of 
1  the  year  1924  is  stronger  than  the  party  Jenkins’  evidence 
'  of  a  disclosure  of  the  subject  matter  of  the  counts  in  his 
application  as  filed  and  his  proofs  of  conception  prior  to 
February,  1924. 

It  is  to  be  noted  that  the  counts  of  this  interference  are 
!  specific  to  the  introduction  of  fuller’s  earth  and  admittedly 
the  party  Jenkins  did  not  employ  fuller’s  earth  prior  to 
the  date  that  we  consider  the  party  Herthel  is  entitled  to 
for  conception.  We  cannot  agree  with  his  position  that  the 
introduction  of  lime  in  his  1923  activities  can  be  regarded 
as  a  reduction  to  practice  of  a  process  of  introducing  ful¬ 
ler’s  earth. 

1455  The  decision  of  the  Examiner  of  Interferences  is 
reversed  and  priority  of  the  subject  matter  in  issue 
1  is  awarded  to  the  junior  party,  Eugene  C.  Herthel. 

HENRY  VAN  ARSDALE, 
Assistant  Commissioner , 


i 


May  4,  1937. 


W.  L.  THURBER, 
Examiner-in-Chief, 

P.  P.  PIERCE, 
Examiner-in-Chief, 
Board  of  Appeals. 


Plaintiff’s  Exhibit  23. 

1456  Decision  of  Examiner  of  Interferences , 

December  21, 1935. 

Intf.  No.  60,087. 

The  invention  herein  involved  relates  to  the  use  of 
cracking  agents  in  oil  cracking  processes  and  is  described 
in  counts  1  and  3  as  follows: 
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Count  1.  In  an  oil  cracking  process  in  which  carbon- 
forming  material  is  produced,  the  steps  of  charging  into  a 
body  of  oil  subjected  to  cracking  conditions  additional  oil 
and  a  finely  divided  mineral  substance  having  a  character¬ 
istic  adsorptive  action  for  carbon-forming  material;  dis¬ 
persing  said  finely  divided  mineral  substance  in  said  body 
of  oil,  withdrawing  from  said  body  of  oil  during  said  pro¬ 
cess  a  portion  of  said  oil  and  dispersed  mineral  substance ; 

the  amount  of  said  finely  divided  mineral  substance 
1458  charged  into  said  body  of  oil  being  so  regulated  as  to 
permit  of  its  intimate  contact  in  suspension  with  said 
carbon-forming  material. 

Count  3.  The  process  of  converting  a  heavy  petroleum 
oil  into  a  light  one  which  consists  in  circulating  the  heavy 
oil  in  a  closed  ring,  continuously  heating  a  portion  of  the 
ring,  maintaining  a  pressure  on  the  portion  of  the  ring  so 
heated,  continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  depo- 
istion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  continuously  withdrawing  resi¬ 
duum  including  a  part  of  said  cracking  agent  with  its  de¬ 
posited  carbon. 

This  interference  is  related  to  interferences  60,086  and 
60,089  in  which  decisions  are  being  rendered  of  even  date 
herewith. 

Both  parties  are  applicants.  The  senior  party  Jenkins 
filed  June  30, 1924,  and  the  junior  party  Herthel  filed  Feb¬ 
ruary  12,  1927.  The  latter  accordingly  has  the  burden  of 
proof  by  a  preponderate  of  the  evidence. 

299  Both  parties  took  testimony,  filed  briefs,  and  were 
represented  at  final  hearing. 

Both  parties’  inventions  as  set  forth  in  their  applica¬ 
tions  are  broadly  of  the  same  type.  Both  applications  show 
a  large  oil  containing  drum  from  which  oil  is  forcefully 
circulated  to  furnace  heated  tubes  and  back  again.  In  both 
additional  oil  with  admixed  mineral  substance  is  intro- 
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duced  at  a  point  between  the  large  oil  drum  and  the  furnace 
tubes.  Vapors  are  taken  off  at  the  top  of  the  large  drum 
'and  heavy  residuum  withdrawn  at  some  low  point  of  the 
apparatus. 

The  connection  between  the  party  Jenkins  and  the  in- 
'  volved  invention  is  brought  out  by  the  testimony  taken  in 
1  his  behalf  as  having  been  in  relation  to  an  installation  of 
stills  of  the  type  disclosed  in  Fig.  1  of  his  application  (pp. 
36-43,  Jenkins  Record)  in  the  latter  part  of  1923  and  in 
early  1924  at  the  plant  of  the  Skelly  Oil  Company  (formerly 
Midland  Refining  Company,  XQ12,  p.  1883,  Jenkins  Rec¬ 
ord)  at  Eldorado,  Kansas.  Briefly  the  still  proper  of  these 
stills  consisted  of  three  drums,  tube  connections,  feed  in¬ 
take,  draw-off,  and  forced  circulation  means.  The  biggest 
of  the  drums  was  placed  highest  and  was  connected 
1  1459  near  each  end  and  by  means  of  large  depending 
sluiceways  to  the  other  two  which  were  arranged 
transversely  at  different  levels  below  it.  In  the  longer  and 
rearward  sluiceway  was  placed  a  powerful  propeller.  The 
two  lower  drums  were  connected  by  inclined  furnace  heated 
tubes  and  through  these  tubes  the  oil  impelled  by  the  propel¬ 
ler  was  forced  with  extreme  rapidity.  Feed  oil  conducted 
by  a  pipe  running  a  short  distance  along  the  bottom  of  the 
top  drum  was  discharged  continuously  into  the  rear  sluice¬ 
way  just  above  the  propellor.  Draw-offs  for  contin- 
300  uous  withdrawal  of  bottoms  were  provided  at  neces¬ 
sary  low  points.  Vapors  were  conducted  from  the 
!  top  of  the  top  drum  to  a  reflux  tower  where  they  ascended 
countercurrent  to  fresh  oil  which  found  its  way  admixed 
i  with  reflux  as  the  feed  to  the  rear  sluiceway  of  the  still. 

Jenkins  was  vice  president  of  the  Jenkins  Petroleum 
Process  Company,  Chicago,  which  sold  the  stills  to  the 
Skelly  Oil  Company.  Testifying  in  his  behalf  are  W.  C. 
Black  and  Edmond  Berger,  connected  with  the  Jenkins 
!  company,  and  K.  J.  Smith,  0.  C.  Smith,  E.  A.  Todd,  Joe 
i  Hibbler,  Elmer  Potter,  R.  A.  Thomas,  B.  E.  Gardner,  H.  J. 


Hamby,  and  J.  S.  Williams,  connected  in  various  capacities 
with  the  Skelly  Oil  Company,  and  a  few  others. 

Herthel,  the  junior  party,  was  assistant  to  a  vice-presi¬ 
dent  of  the  Sinclair  Refining  Company.  Testifying  in  his 
behalf  are  A.  C.  Vobach  and  H.  L.  Pelzer  of  the  East  Chi¬ 
cago  plant  of  the  Sinclair  Company  and  Louis  D.  Forward, 
patent  attorney. 

The  allegations  in  the  record  in  respect  to  earliest  dis¬ 
closure  of  the  invention  to  others  by  Jenkins  were  given 
by  0.  C.  Smith,  assistant  superintendent  of  the  Skelly  Oil 
Company,  Todd,  chemist  therein,  and  K.  J.  Smith,  super¬ 
intendent. 

It  seems  that  in  October  1923  Jenkins  visited  the  Skelly 
Oil  Company  at  Eldorado  for  a  few  weeks  in  connection 
with  the  Jenkins  stills  in  progress  of  erection  at  that  time 
(pp.  1247,  1248;  Q.  38,  p.  34;  Qs.  32-34,  p.  1201;  Q.  172,  p.| 
1813;  p.  1917,  Jenkins  Record).  Jenkins  testified  that  he 
disclosed  to  0.  C.  Smith  and  Todd  as  follows : 

301  “Q.  36.  Please  tell  us  whether  or  not  during  that 

trip  you  made  to  El  Dorado  arriving  there  October 
12,  1923,  you  told  anyone  there  that  you  intended  to  use 
lime  or  that  you  had  in  mind  the  use  of  lime  and  ful- 
1460  ler’s  earth  in  the  operation  of  these  Jenkins  stills? 

A.  I  did.  I  talked  to  Mr.  0.  C.  Smith,  Mr.  K.  J. 
Smith  and  Mr.  E.  A.  Todd. 

Q.  37.  Please  tell  us  in  general  what  you  told  them. 
A.  Mr.  0.  C.  Smith  and  Mr.  E.  A.  Todd  were  in  the  labora¬ 
tory  one  day  when  I  was  there  on  this  trip  and  during  the 
conversation  I  told  them  it  was  my  desire  to  use  lime  or 
fuller’s  earth  in  the  Jenkins  still,  to  feed  it  in  continuously 
with  the  feed  and  with  a  continuous  draw-off  of  the  stills. 

Q.  38.  When  you  say  ‘continuous  draw-off’  are  you  re¬ 
ferring  to  draw-off  of  bottoms?  A.  Continuous  draw-off 
of  the  bottoms. 

Q.  39.  What  position,  if  any,  did  this  Mr.  E.  A.  Todcj 
hold  there?  A.  He  was  chief  chemist  working  under  Mri 
0.  C.  Smith. 
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i  Q.  40.  For  what  company?  A.  The  Skelly  Oil  Com¬ 
pany. 

1  Q.  41.  I  believe  you  have  already  told  us  Mr.  0.  C. 
Smith  was  an  official  there?  A.  Yes.  He  was,  he  was  as¬ 
sistant  superintendent. 

Q.  42.  Now,  Mr.  Jenkins  how  do  you  fix  this  date  of 
October  12,  1923  that  you  arrived  at  El  Dorado,  Kansas? 
A.  By  my  expense  book. 

Q.  43.  And  do  you  remember  when  you  left  El  Dorado, 
Kansas  on  that  trip?  A.  I  do. 

Q.  44.  When?  A.  October  25,  1923”  (pp.  1975  and 
1976,  Jenkins  Record). 

At  a  later  point  in  his  testimony  J enkins  stated  the  nature 
of  his  disclosure  to  K.  J.  Smith  and  this  was  substantially 
the  same  as  that  to  0.  C.  Smith  and  Todd  (Qs.  82,  83,  pp. 

1980, 1981,  Jenkins  Record). 

302  0.  C.  Smith  corroborates  as  follows : 

i  “Q.  175.  Did  or  did  not  Mr.  Jenkins  ever  mention  to  you 
the  use  of  lime  in  connection  with  the  Jenkins  stills  prior 
to  Run  Number  3?  A.  Yes.  He  mentioned  the  use  of 
lime  at  that  time. 

i  Q.  176.  Do  you  mean  the  time  you  first  met  him?  A. 
Yes,  when  he  first  came  to  the  refinery, 
i  Q.  177.  You  say  in  October?  A.  Yes.  October  of 
1923. 

Q.  178.  And  what  did  he  state  in  general  when  he  told 
you  about  that?  In  other  words,  how  did  he  state  to 
1461  you  that  he  wished  or  expected  to  use  lime?  A.  Mr. 

Jenkins  told  me  that  he  had  used  lime  in  the  other 
stills  that  they  had  built  before  that  and  he  wanted  it — 
wanted  me  to  try  it  out  on  our  stills  there  at  Skelly ’s. 
In  connection  with  our  discussions  of  the  subject,  we  car¬ 
ried  out  some  experimental  runs  at  the  laboratory  using 
lime. 

Q.  179.  And  when  was  that  done?  A.  That  was  in  Oc¬ 
tober. 
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Q.  180.  1924— you  mean  the  same  October  you  spoke  of 
a  few  moments  ago?  A.  It  was  in  October,  1923.  It  was 
before  the  stills  were  operated. 

Q.  181.  How  did  Mr.  Jenkins  say  he  had  in  mind  to  feed 
lime  into  the  still  at  the  Skelly  plant?  A.  He  talked  of 
several  ways  of  using  lime.  One  was  whitewashing  the  still 
in  order  to  keep  the  coke  from  adhering  to  the  still.  An¬ 
other  method  was  the  suspension  of  a  perforated  or  baskelj; 
arrangement  in  the  rear  transverse  drum  so  that  the  flow 
from  the  propeller  would  continuously  sweep  over  this  ancl 
gradually  work  it  into  suspension  and  another  was  feeding 
the  oil  in  with  the  charging  stock. 

Q.  182.  You  say  ‘ feeding  the  oil’?  A.  I  mean  feeding 
the  lime  in  with  the  charging  stock. 

303  Q.  183.  And  how  did  he  disclose  to  you  that  he 
was  going  to  feed  it  in?  Continuously  or  intermit¬ 
tently  or  some  other  way?  A.  It  was  the  idea  from  the 
first  that  it  would  be  fed  in  continuously.  An  intermittent 
feed  would  not  do  very  much  good,  I  don’t  believe. 

Q.  184.  Whose  idea  was  that?  A.  Mr.  Jenkins’  and 
when  we  talked  it  over.  That  was  the  way  it  was  originall 
figured  out.  Mr.  Jenkins,  of  course,  had  the  original  idei 
of  feeding  the  lime  into  the  still  in  this  manner,  but  we  felt, 
after  talking  it  over,  that  that  was  the  only  way  that  it 
could  be  fed  successfully  and  accomplish  any  results”  (pp. 

1813  and  1814,  Jenkins  Record). 

•  •••••• 

“Q.  191.  Mr.  Smith,  at  the  time  Mr.  Jenkins  disclosed 
to  you  that  he  had  in  mind  feeding  lime  continuously  into 
the  still  mixed  with  the  charging  stock,  what  was  your  un¬ 
derstanding  as  to  the  continuous  or  otherwise  drawing  off 
of  bottoms?  A.  The  bottoms  were  to  be  drawn  continu¬ 
ously.  That  was  always  a  part  of  the  Jenkins  sys- 
1462  tern.  The  plans  were  made  for  that  in  the  original 

installation”  (pp.  1815,  1816,  Jenkins  Record). 

•  •••••• 
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“Q.  194.  Did  he  name  any  other  he  had  in  mind  besides 
lime?  A.  I  think  the  only  other  one  I  remember  of  him 
naming  was  fuller’s  earth.  He  mentioned  that.  I  don’t 
remember  any  other  specific  material  that  was  mentioned, 
though. 

i  Q.  195.  So,  I  understand  your  testimony  to  be  he  had  in 
mind  lime  and  fuller’s  earth?  A.  Yes,  at  that  time”  (p. 
1816,  Jenkins  Record). 

i  Todd  testified  that  he  first  met  Jenkins  at  the  Skelly  plant 
in  October  1923  (Qs.  11-14,  pp.  1199-1200,  Jenkins  Record). 
In  regard  to  disclosure  Todd  states  i 

304  “ Q .  32.  Now,  please  tell  us  whether  or  not  Mr. 

Jenkins  ever  had  a  conversation  with  you  in  connec¬ 
tion  with  the  use  of  lime  in  these  Jenkins  stills  that  were 
being  erected  at  the  Skelly  Company  plant?  A.  Yes,  he 
did. 

Q.  33.  Will  you  please  tell  us  when  that  was?  A.  That 
was  in  October. 

i  Q.  34.  And  of  what  year?  A.  1923. 

Q.  35.  And  during  that  conversation  what  did  Mr.  Jen¬ 
kins  tell  you?  I  don’t  mean  quoting  his  exact  words,  but  in 
substance  what  did  he  tell  you  in  connection  with  the  lime? 
A.  Well,  he  intended  to  feed  in  the  lime  continuously  with 
the  charge  to  the  still,  and  a  continual  draw-off  of  the  bot¬ 
toms. 

Q.  36.  You  say  he  intended,  Mr.  Todd.  Were  you  just 
reading  his  mind  when  you  say  that  or  did  he  actually  tel) 
you  so?  A.  He  told  me. 

Q.  37.  He  told  you  that  is  what  he  intended  to  do?  A 
Yes,  sir. 

Q.  38.  Did  he  mention  any  other  material  that  he  might 
use  besides  lime?  A.  Well,  he  said  he  might  use  fuller’s 
earth. 

i  Q.  39.  Puller’s  earth?  A.  Yes,  sir. 

Q.  40.  Now,  when  did  you  say  it  was  that  Mr.  Jenkins 


disclosed  this  proposed  use  of  lime  and  that  he  might  use 
fuller’s  earth?  A.  In  October,  1923. 

1463  Q.  41.  Now,  how  do  you  fix  that  in  your  mind, 
Mr.  Todd,  as  being  in  October,  1923?  A.  Because 
the  records  of  the  experimental  run  on  a  small  pressure 
still  give  the  date”  (pp.  1201,  1202,  Jenkins  Record). 

“X  Q.  66.  During  your  direct  examination  you  told  us 
about  a  conversation  with  Mr.  Jenkins  during  October  of 
1923  in  which  he  referred  to  the  use  of  lime  and  fuller’s 
earth  in  Jenkins  stills.  Who  was  present  during  that  con¬ 
versation  other  than  you  and  Mr.  Jenkins?  A.  I 
305  don’t  remember  that  there  was  anybody  else  present. 

X  Q.  67.  Is  it  your  present  recollection  that  the 
conversation  took  place  between  you  and  Mr.  Jenkins  with 
no  one  else  present?  A.  That  is  my  recollection  of  it. 

X  Q.  68.  Now,  I  want  you  to  tell  me  just  what  Mr.  Jen¬ 
kins  said  to  you  in  that  connection  at  that  time.  A.  Well, 
he  intended  to  use  lime,  feed  it  in  continuously  with  the 
charge  to  the  still  and  drawing  off  bottoms  continuously. 

X  Q.  69.  Did  he  tell  you  for  what  purpose?  A.  To  give 
a  longer  run  in  operation  of  the  still  without  cleaning” 
(p.  1231,  Jenkins  Record). 

His  recollection  was  fixed  by  means  of  a  report  (Jenkins’ 
Exhibit  85)  dated  October  22, 1923,  made  by  him  which  men¬ 
tioned  difficulties  with  his  experimental  still,  the  said  diffi¬ 
culties  having  been  discussed  with  Jenkins  (Qs.  68-79,  pp. 
1205,  1206,  Jenkins  Record).  Todd  did  not  recollect  that 
O.  C.  Smith  was  present  (XQ.  66,  p.  1231;  p.  1926,  Jen¬ 
kins  Record)  at  the  time  of  disclosure  but  this  omission  is 
not  unnatural  in  view  of  the  lapse  of  time  (9 ^  years) 
before  testifying. 

K.  J.  Smith  states  : 

“114  Q.  When  did  you  say  you  first  met  Mr.  Jenkins  V 
A.  I  figure  it  was  in  the  fall  of  ’23. 

115  Q.  You  mean  1923?  A.  1923. 
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116  Q.  Was  it  before  or  after  the  first  still  that  you  have 
been  describing  was  completed?  A.  Before. 

117  Q.  At  the  time  you  first  met  Mr.  Jenkins,  in  the  fall 
of  1923,  did  or  did  he  not  say  anything  to  you  about  other 
materials  that  he  had  in  mind  using  in  these  Jenkins  stills, 

besides  oil?  A.  He  mentioned  lime  and  Fuller’s  earth. 
1464  118  Q.  And  did  he  tell  you  at  that  time  the  pur- 

306  pose  for  his  proposed  use  of  lime  and  Fuller’s  earth 
in  these  Jenkins  stills?  A.  He  said  that  he  had  experiment¬ 
ed  with  the  use  of  lime  and  Fuller’s  earth  and  found  that 
they  had  a  softening  effect  on  the  carbon  in  the  still”  (p. 

43,  Jenkins  Record). 

«•••••• 

“R.  D.  Q.  98.  Now,  when  Mr.  Jenkins  first  disclosed  to 
you  the  use  of  lime  or  Fuller’s  earth  what,  if  any  stills,  did 
he  tell  you  he  intended  to  use  that  in? 

Mr.  Adams:  I  object  to  that  as  not  proper  redirect  exami¬ 
nation. 

i  Mr.  Wiles:  Neither  of  cross-examination  counsel  asked 
anything  at  all  about  any  conference  with  Jenkins. 

1  R.  D.  Q.  99.  Will  you  please  answer  that  question,  Mr. 
Smith?  A.  What  is  the  question? 

(Question  read  by  the  Notary.) 

A.  Stills  that  we  were  erecting  at  that  time. 

R.  D.  Q.  100.  You  mean  at  the  Skelly  Company  El  Do¬ 
rado  plant?  A.  Skelly  refinery. 

i  R.  D.  Q.  101.  And  what  were  those  stills  called  Mr. 
Smith?  I  merely  want  to  identify  what  kind  of  stills  you 
are  talking  about  at  the  Skelly  plant?  A.  Jenkins  stills” 
(p.  531,  Jenkins  Record). 

The  objections  urged  in  the  latter  quotation  are  not  sus¬ 
tained  for  while  they  are  valid,  their  nature  is  merely  tech¬ 
nical  since  objecting  counsel  later  had  opportunity  to  re- 
eross-examine  the  witness  and  availed  themselves  of  it. 
Nevertheless,  even  if  the  objectionable  testimony  which  is 
to  the  effect  that  Jenkins’  disclosure  was  in  relation  to 


467 


Jenkins’  stills,  were  disregarded,  for  it  is  merely  cumula¬ 
tive,  it  is  considered  that  in  the  remaining  corrob'ora- 

307  tion  Jenkins  has  sufficient  to  establish  that  the  dis¬ 
closure  was  in  that  particular  connection;  namely,  as 

to  the  Jenkins  stills  then  being,  or  shortly  to  be,  constructed 
at  the  Skelly  plant  (Qs.  175-179,  pp.  1813,  1814,  1816;  p. 
1201;  X  Qs.  66-69,  p.  1231;  pp.  33,  34,  Jenkins  Record). 

It  is  noted  that  on  page  3  of  Herthel’s  supplementary 
brief  (paper  94)  it  is  stated: 

“•  *  *  there  was  never  at  any  time  during  1923, 

any  intention  on  the  part  of  Jenkins  or  anybody  else 
1465  to  use  lime  in  the  Jenkins  stills  then  under  construc¬ 
tion  at  the  Eldorado  refinery.  If  there  had  been,  some 
provisions  would  have  been  made  for  using  lime  in  these 
stills.” 

This  conclusion,  it  is  considered,  would  not  necessarily 
follow  since  the  feeding  of  the  lime  continuously  with  the 
charging  stock  required  no  alteration  in  the  structure  of  the 
still.  It  required  merely  admixture  with  the  feed,  an  acces¬ 
sory  matter  of  mechanical  skill;  and  there  was  no  need  for 
activity  along  this  line  at  least  until  the  stills  were  ready 
to  operate  which  was  not  in  1923  but  in  January,  1924. 
It  is  granted  that  the  Jenkins  record  gives  the  impression 
that  Jenkins’  intention  to  use  lime  (or  fuller’s  earth)  in. 
the  manner  aforesaid  in  1923  was  contingent  upon  carbon 
difficulties  but  this  would  not  be  a  ground  for  stating  that 
Jenkins  had  no  intention  of  using  lime  in  1923  in  the  sens4 
that  the  invention  was  not  had  in  mind  if  this  be  the  impliJ 
cation  in  the  Herthel  statement.  To  put  it  in  other  words, 
one  may  plan  satisfactorily  in  advance  how  to  meet  a  prob  ¬ 
lem  should  it  arise,  but  should  the  problem  not  arise  for 
several  months  there  is  nothing  in  this  to  show  than 

308  the  solution  was  not  previously  or  seriously  had  in 
mind.  In  these  proceedings  it  is  considered  that  con¬ 
ception  is  established  as  of  the  time  the  invention  is  showiji 
to  have  been  had  fullv  in  mind. 
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The  aforesaid  witnesses  sufficiently  establish  that  Jen¬ 
kins  in  October  1923  had  in  mind  to  continuously  feed  lime 
or  fuller’s  earth  in  with  the  charging  stock  in  the  Jenkins 
stills  of  the  type  then  being  built  which  as  already  pointed 
out  corresponded  in  essential  particulars  to  the  disclosure 
in  Fig.  1  of  the  Jenkins  application.  Perhaps  the  main 
difference  was  that  the  first  stills  to  be  completed  were  pro¬ 
vided  with  a  carbon  leg  at  the  rear  from  which  the  bottoms 
Were  to  be  continuously  withdrawn  (Jenkins’  Exhibit  1; 
pp.  41-42,  p.  573,  Jenkins  Record)  and  in  Fig.  1  of  the 
Application  and  in  the  later  ones  built  the  carbon  leg  was 
omitted;  continuous  withdrawal  taking  place  from  the  bot¬ 
toms  of  various  of  the  drums  (pp.  58,  59,  Jenkins’  Exhibit 
3).  These  matters  are  fully  established  by  several  of  the 
witnesses  (Q.  30,  p.  34  to  Q.  113,  p.  43;  pp.  1770-1776;  Q. 
191,  pp.  1815-1816;  p.  918,  etc.,  Jenkins  Record). 

Jenkins’  disclosure  in  connection  with  the  Jenkins  stills 
then  being  built,  to  the  aforesaid  witnesses  satisfies 
1466  the  elements  of  all  of  the  counts.  It  was  later  found 
that  the  lime  in  admixture  with  the  feed  accomplish¬ 
ed  the  intended  object  of  changing  the  nature  of  the  carbon 
so  as  to  make  it  easy  of  removal  and  accordingly  Jenkins’ 
initial  disclosure  was  operative  in  nature.  The  disclosure 
of  introducing  lime  continuously  with  the  feed  satisfies  the 
counts  in  the  requirements: 

309  “*  #  *  charging  into  a  body  of  oil  subjected 

to  cracking  conditions  additional  oil  and  a  finely  di¬ 
vided  mineral  substance  having  a  characteristic  adsorptive 
action  for  carbon-forming  material  *  *  *”  (count  1). 
and 

“•  *  *  continuously  adding  oil  to  the  ring,  continuously 
adding  a  cracking  agent  to  said  ring  to  present  nuclei  for 
the  deposition  of  carbon,  #  *  •”  (counts  2  and  3). 

Due  to  the  proposed  discharge  of  the  feed  at  a  point  just 
above  the  propeller  as  shown  in  the  blueprint,  Jenkins’ 
Exhibit  1,  the  above  disclosure  also  satisfies  the  counts  in 
the  requirements: 
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“•  •  •  dispersing  said  finely  divided  mineral  substance  in 
said  body  of  oil  *  *  *”  (count  1). 
and 

“•  •  *  agitating  the  whole  to  maintain  said  nuclei  in 
state  of  suspension  *  *  *”  (counts  2  and  3). 

The  disclosure  of  continuous  withdrawal  of  bottoms  satisj- 
fies  the  following  requirements : 

“  *  *  •  withdrawing  from  said  body  of  oil  during  sai<jl 
process  a  portion  of  said  oil  and  dispersed  mineral  sub* 
stance  #  •  *”  (count  1). 
and 

“*  *  •  and  (‘continuously’ — count  3)  withdrawing  resid¬ 
uum  including  part  of  said  cracking  agent  with  its  depos¬ 
ited  carbon  #  #  *”  (counts  2  and  3). 

The  final  requirement  of  count  1 : 

“#  •  *  the  amount  of  said  finely  divided  mineral  sub¬ 
stance  charged  into  said  body  of  oil  being  so  regulat- 
1467  ed  as  to  permit  of  its  intimate  contact  in  suspensio 
with  said  carbon-forming  material” 

310  was  inherent  in  the  disclosure  introducing  lime  c(r 
fuller’s  earth  into  the  feed  since  it  refers  to  ordinary 
skill  in  regulating  the  amount  of  lime  or  fuller’s  earth  in¬ 
troduced.  Otherwise  the  counts  variously  refer  to  crack¬ 


ing  and  circulation  conditions  of  routine  nature  in  ttje 
Jenkins  still  operation.  Consequently  it  is  held  that  the 
proofs  of  the  party  Jenkins  establish  conception  of  the 
invention  of  all  three  counts  by  him  as  of  the  end  of  Oc¬ 
tober  1923. 

The  first  Jenkins  still  to  be  completed  at  the  Skelly  plant 
was  placed  in  operation  or  “on  stream”  on  or  about  Jan¬ 
uary  10,  1924  (pp.  44,  568,  914,  1267,  1405;  Jenkins’  Ex¬ 
hibits  14,  15,  16,  17).  The  second  run  started  January  21, 
1924  and  lasted  until  January  23,  1924.  The  third  run 
started  January  25th  and  ended  January  28, 1924  (Jenkink’ 
Exhibit  19;  p.  2008;  pp.  945,  948,  951;  p.  620;  pp.  1750-175^, 
Jenkins  Record).  At  the  conclusions  of  the  first  two  rubs 
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and  especially  the  first  because  it  was  longer,  much  carbon 
was  found  in  such  hard  impervious  form  as  to  cause  consid¬ 
erable  trouble  and  loss  of  time  in  cleaning  (pp.  1416,  1417, 
1498;  pp.  917-918;  pp.  1781-1782;  pp.  516,  552,  568-570,  Jen¬ 
kins  Record). 

In  the  third  run  lime  was  used  and  the  cleaning  was  much 
easier  (pp.  1417-1418;  Q.  118,  p.  923;  pp.  926,  927,  1096, 
1184-1185;  p.  1817,  pp.  1281-1282,  Jenkins  Record).  There¬ 
after  except  for  one  check  run  (Jenkins’  Exhibit  112;  pp. 
119,  120, 122,  223;  pp.  1818-1820,  1942-1943;  p.  982,  Jenkins 
Record)  lime  was  used  continuously  for  several  years  (p. 
584,  Jenkins  Record)  in  all  of  the  Jenkins  stills  at  the 
Skelly  company  in  Eldorado.  There  is  no  doubt 
311  from  the  testimony  of  the  men  who  in  any  way  had 
something  to  do  with  the  cleaning  of  the  stills  that 
the  use  of  lime  dating  from  run  3  on  still  1  (except  run  12) 
was  successful  in  rendering  less  difficult  the  removal  of  the 
coke.  B.  E.  Gardner  who  was  fireman  on  still  1  until  the 
latter  part  of  February  1924  (Qs.  152,  153,  p.  1416)  states 
as  to  the  coke  in  non-lime  runs  1  and  2  of  still  1 : 
i  “Q.  156.  Tell  us  about  the  condition  of  the  coke  in  that 
still  after  Run  Number  1?  A.  There  was  lots  and  lots  of 
coke  in  it  and  it  was  hard. 

1468  Q.  157.  Now  you  said  there  was  lots  of  coke  in  that 
still.  Give  us  an  idea  of  about  how  much  you  mean  by 
*  lots’?  A.  Oh,  there  was  several  tons  of  it. 

Q.  158.  And  tell  us  what  the  condition  of  that  coke  was? 
A.  It  was  very  hard. 

Q.  159.  And  did  you  have  anything  to  do  with  helping 
remove  it  from  the  still?  A.  Yes.  I  helped  clean  it  and 
helped  rattle  the  tubes. 

Q.  160.  Please  tell  us  about  that  job,  whether  it  was  hard, 
onsv  or  what  the  situation  was?  A.  It  was  bad,  very  bad. 

Q.  161.  When  you  say  ‘bad’,  what  do  you  mean?  A.  It 
was  hard,  hard  to  get  out.  I  never  have  been  up  again— 
anything  like  that;  Had  to  pick  it  out. 
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Q.  162.  How  about  the  tubes?  A.  The  tubes  were  fairly 
stopped  up;  some  of  them  clear  stopped  up  solid — lots  of 
them. 

Q.  163.  You  say  you  helped  remove  the  coke  from  the 
still  on  Run  Number  1,  Still  Number  1?  A.  Yes.  I  helped 
throw  it  out  and  then  I  helped  rattle  the  tubes  after  we  got 
the  coke  all  throwed  out. 

312  Q.  164.  Did  they  use  any  lime  in  Run  Number  2, 
Still  Number  1?  A.  No.  No  lime. 

Q.  165.  Did  or  did  not  you  have  an  opportunity  to  see 
what  the  condition  of  the  coke  in  Still  Number  1  after  Run 
Number  2?  A.  Yes.  I  helped  on  it. 

Q.  166.  What  was  the  condition  in  that  still  after  that 
run?  A.  It  was  hard,  just  like  on  the  first  run  but  there 
wasn’t  so  much  of  it.  The  still  didn’t  run  only  just  a  little 
while. 

Q.  167.  Was  it  pretty  easy  to  get  out?  A.  No.  It  was 

very  hard  to  get  out.”  (pp.  1416, 1417,  Jenkins  Record.) 

•  ••••#* 

“XQ.  297.  Did  you  see  it  before  any  coke  was  taken 
out?  A.  No.  Not  before  any  coke  was  taken  out.  No. 
I  didn’t  see  it. 

X  Q.  298.  How  much  coke  had  been  taken  out  when  von 
saw  it?  A.  They  had  quite  a  big  pile  out.  I  don’t  know 
just  how  much. 

XQ.  299.  Did  they  have  any  trouble  about  taking  the 
coke  out?  A.  Quite  a  bit.  There  was  two  or  three  men 
quit  at  that  time,  over  that  time. 

1469  XQ.  300.  What  was  the  trouble  they  had?  Did  the3r 
have  any  difficulty  getting  into  the  still  to  get  the 
coke  out?  A.  Yes.  It  was  hard  and  hot”  (p.  1498,  Jenkins 
Record). 

and  as  to  the  coke  from  run  3: 

“Q.  168.  Now,  did  you  have  an  opportunity  to  see  the 
coke  in  Jenkins  Still  Number  1  after  Run  Number  3?  A. 
Yes, 


Q.  169.  Tell  us  about  the  condition  of  that  coke? 

313  A.  Well,  the  still  run  longer  that  time  and  the  coke 
was  lots  softer,  more  pulverized. 

Q.  170.  How  about  getting  it  out  of  the  still?  A.  It 
come  out  easier,  slipped  right  off  of  the  steel. 

Q.  171.  In  other  words,  the  coke  was  softer  and  easier 
to  remove?  A.  Yes.  It  was  more  kind  of  a  powdery- 
stuff. 

Q.  172.  How  about  the  quantity  of  coke  after  Run  Num¬ 
ber  3  compared  with  the  quantity  of  coke  after  Run  Num¬ 
ber  1?  A.  There  wasn’t  any  comparison.  There  wasn’t 
hardly  any  coke  compared  with  Run  Number  1. 

1  Q.  173.  Do  you  remember  about  how  long  it  took  to  re¬ 
move  the  coke  from  that  still  after  Run  Number  3?  A. 
No.  Not  exactly. 

1  Q.  174.  Well  how,  as  compared  with  the  time  it  took  to 
remove  the  coke  after  Run  Number  1?  I  mean  in  general. 
A.  There  wasn’t  any  comparison  at  all.  It  was  easier 
cleaned. 

Q.  175.  Do  you  mean  by  that,  that  it  was  cleaned  out 
quicker  or  took  longer?  A.  It  cleaned  out  lots  quicker” 
(pp.  1417,  1418,  Jenkins  Record). 

Potter,  one  of  the  workers  on  Jenkins’  still  No.  1  (p.  913, 
Jenkins  Record)  testified  as  to  runs  1  and  2: 

“Q.  59.  Now,  you  say  that  this  Jenkins  Still  Number 
1  was  operated,  and  in  referring  to  that  first  operation  we 
have  called  it  Run  Number  1  of  Still  Number  1,  and  I  be¬ 
lieve  you  told  as  that  run  was  about  from  three  to  three  and 
a  half  days  duration.  Please  tell  us  what  was  the  condi¬ 
tion  of  the  coke  in  that  still  after  Run  Number  1.  Was 
there  much  or  little,  and  what  was  the  general  nature 
of  it?  A.  Well,  the  coke  that  I  saw  in  the  still  was  really 
plentiful;  very  hard,  solid  coke.  I  didn’t  see  all  the 
1470  coke  in  the  still.  I  saw  a  good-sized  pile  of  it  out  of 

314  the  still. 

Q.  60.  Roughly,  about  how  much  coke  would  you 
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say  was  in  the  still  at  the  end  of  that  first  run?  A.  There 
was  about  ten  thousand  pounds. 

Q.  61.  And  was  that  difficult  or  easy  to  remove  from  the 
still?  A.  It  was  very  difficult. 

Q.  62.  What  was  the  condition  of  the  tubes  in  that  still 
at  the  end  of  that  first  run  regarding  coke  ?  A.  They  were 
badly  plugged.  A  great  number  of  them  were  entirely 
plugged.  The  coke  was  hard  to  get  out,  very  hard  to  get 
out”  (pp.  917,  918,  Jenkins  Record). 

“Q.  69.  Do  you  remember  about  how  long  Hun  Number 
2  continued?  A.  Somethin^  like  two  days;  a  short  run. 

Q.  70.  Tell  us  about  the  condition  of  the  coke  in  this 
Jenkins  Still  Number  1  following  this  Run  Number  2  at 
the  Skelly  Company  El  Dorado  plant?  A.  Well,  the  coke 
in  that  was  hard. 

Q.  71.  And  how  about  the  quantity?  A.  There  was — 
I  don’t  remember  how  much  by  weight.  I  do  remember 
there  was  quite  a  bit  of  coke  in  it  but  not  so  much  as  there 
was  in  Run  Number  1;  just  about  as  hard  to  remove  as 
that  was  from  Run  Number  1. 

Q.  72.  What  would  you  say  about  its  nature,  itself? 
W’ould  you  say  it  was  hard  or  soft?  A.  It  was  hard;  it 
was  very  hard”  (pp.  918,  919,  Jenkins  Record), 
and  as  to  the  coke  on  run  3 : 

“Q.  158.  Now,  immediately  following  Run  Number  3  on 
this  Jenkins  Still  Number  1,  which  you  say  occurred  in 
January  of  1924,  please  tell  us  what  was  the  condition  of 
the  coke  in  that  still  following  that  Run  Number  3?  A. 
It  was  somewhat  softer  than  the  coke  in  the  previous 
runs. 

315  “Q.  159.  Was  any  lime  used  in  either  Runs  Num¬ 

bers  1  or  2?  A.  No,  sir. 

Q.  160.  And  you  say  the  coke  was  softer  after  Run 
Number  3?  A.  Yes,  sir. 

Q.  161.  And  tell  us  about  its  condition  regarding  ease 
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of  removal  from  the  still?  A.  It  was  much  easier  re- 
34 — 4003a 

1471  moved  because  it  was  much  softer,  didn’t  require  so 
much  picking  and  prodding  with  bars. 

Q.  162.  How  about  the  quantity?  A.  There  wasn’t  as 
much  as  there  was  in  the  previous  run. 

Q.  163.  Did  you  see  the  men  removing  that  coke  after 
Run  Number  3?  A.  Yes,  sir. 

Q.  164.  And  did  you  inspect  the  coke  that  came  from 
that  run?  A.  Yes,  sir,  I  did. 

Q.  164-a.  And  what  you  have  stated  regarding  it  being 
Softer  and  easier  to  remove  is  of  your  own  personal  knowl¬ 
edge,  is  it?  A.  Yes,  sir”  (pp.  926,  927,  Jenkins  Record). 
•  ••••*» 

“R.  D.  Q.  38.  Now,  referring  to  Run  Number  3,  Still 
Number  1,  meaning  Jenkins  Still  Number  1  at  the  Skelly 
Oil  Company  El  Dorado,  Kansas,  and  subsequent  runs  of 
the  Jenkins  stills  there  in  which  lime  was  used,  what  would 
you  say  as  to  the  success  of  the  use  of  lime  in  those  stills? 

Mr.  Adams:  I  object  to  that.  There  has  been  no  cross 
examination  on  that  point  and  the  point  was  covered  on 
the  original  direct  examination. 

Mr.  Mason :  The  cross  examination  certainly  endeavored 
to  leave  an  insinuation  on  the  record  and  I  propose  to  clear 
it  up  now. 

1  Mr.  Adams:  This  same  question  was  asked  on  direct 
examination  and  answered,  and  that  should  be  the  end  of  it. 
i  This  is  not  redirect  examination. 

316  Mr.  Mason  :  Will  you  read  the  question  for  the  wit¬ 
ness? 

i  Mr.  Schneider:  I  object  for  the  same  reason. 

A.  Well,  I  would  say  that  regarding  the  use  of  lime  it  was 
successful  for  the  purpose  that  I  knew  it  was  used  for. 
j  R.  D.  Q.  39.  What  was  the  purpose  you  knew  lime  was  to 
be  used  for  that  you  say  was  successful?  A.  For  softening 
the  coke,  holding  it  in  suspension  and  making  it  easier  to  re¬ 
move  from  the  stills. 
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R.  D.  Q.  40.  Now,  on  this  point,  tell  us  what  your  obser¬ 
vation  was  regarding  the  softening  of  the  coke.  Did  you 
ever  put  it  to  any  informal  tests  as  to  its  softness? 

Mr.  Schneider:  That  is  objected  to  as  certainly  improper 
redirect. 

Mr.  Adams:  Same  objection. 

1472  A.  Tests  that  the  operators  would  make  on  it  quite 
often  was  to  try  to  mash  it.  Very  often  you  would 
find  a  lump  you  could  take  and  crush  in  your  hand,  step  on 
it  and  crush  it. 

R.  D.  Q.  41.  Did  you  ever  make  any  such  tests  on  it 
soon  after  a  run  on  those  early  Jenkins  stills  using  lime? 

Mr.  Schneider:  Same  objection. 

A.  Yes,  sir. 

R.  D.  Q.  42.  What  did  you  find?  A.  Well,  you  could  prac¬ 
tically  always  take  those  lumps  of  coke  and  destroy — mash 
it  by  stepping  on  it,  quite  often  by  taking  it  in  your  hand 
and  crushing  it. 

R.  D.  Q.  43.  What  did  that  mean  as  to  whether  or  not 
the  coke  was  easy  to  remove  from  the  still?  A.  It  would 
mean  that  it  was  easy  to  remove.”  (pp.  1184,  1185,  Jer¬ 
kins  Record.) 

O.  0.  Smith  testified  similarly  (Q.  116,  p.  1781  to  A122,  p. 
1782;  Q.  201-A.  206,  p.  1817,  Jenkins  Record)  and  likewise 
Thomas,  helper  on  still  No.  1  (p.  1268, 1269;  Q.  163,  p.  1281- 
Q.  169,  p.  1282,  Jenkins  Record).  K.  J.  Smith  and 
317  Berger  testified  definitely  that  runs  using  lime  con¬ 
stituted  an  improvement  over  non-lime  runs  (pp. 
525-527;  pp.  310-311,  419,  420,  425-427,  Jenkins  Record). 

When  lime  was  used  0.  C.  Smith  states,  in  effect,  the  coke 
would  settle  in  dead  regions  but  not  in  the  path  of  circula¬ 
tion  whereas  when  lime  was  not  used  the  deposition  would 
take  place  in  the  vital  tube  areas  and  practically  everywhere 
else  (pp.  1818-1820,  Jenkins  Record).  This  ability  to  re¬ 
main  in  suspension  and  the  ease  of  coke  removal  when  lime 
was  used  shows  that  the  adherence  of  the  carbon  was  to  the 
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lime  particles  rather  than  the  still  and  consequently  that 
the  lime  had  “a  characteristic  adsorptive  action  for  carbon 
forming  material”  as  required  by  count  1  and  satisfies  the 
requirement 

!  t<#  *  #  a(jding  a  cracking  agent  to  said  ring  to  present 
nuclei  for  the  deposition  of  carbon” 
of  counts  2  and  3. 

i  The  addition  of  the  lime  to  the  oil  charged  to  the  still  sat¬ 
isfied  the  requirement  of  being  continuous  as  is  brought  out 
by  various  of  the  witnesses.  It  is  alleged  that  in  January 
1924  immediatelv  after  the  first  run  on  still  1  Jenkins  came 
|  to  Eldorado  to  see  what  he  could  do  about  the  coke 
1473  trouble  experienced  (pp.  1988,  1989,  Jenkins  Rec¬ 
ord).  Berger  states  that  after  Jenkins  arrived  the 
latter  stated  his  intention  of  using  lime  (Q.  217,  p.  269)  by 
introducing  it  with  the  feed  (Q.  21S,  pp.  269-270,  Jenkins 
Record)  for  the  duration  of  the  run  (Q.  219,  p.  270,  Jenkins 
Record).  In  accordance  with  this  intention  Berger 
318  testified  Jenkins  rigged  up  a  fifty-gallon  barrel  with  a 
rotary  stirrer  operated  by  a  crank  handle,  for  mixing 
lime  and  oil  and  placed  a  small  pump  in  a  conduit  from  the 
barrel  to  the  still  feed  (via  the  reflux  tower)  to  continuous¬ 
ly  feed  a  small  amount  of  lime  to  the  feed  oil  (pp.  270-272, 
Jenkins  Record).  This  was  installed  between  runs  2  and 
3  of  still  1  (p.  1786,  Jenkins  Record).  It  has  already  been 
brought  out  herein  that  lime  was  used  on  run  3  of  still  1 
which  began  January  25,  1924.  0.  C.  Smith  testified  simi¬ 
larly  with  respect  to  the  mixer  (pp.  1786,  1787;  pp.  1811, 
1813,  Jenkins  Record)  and  further  brought  out  that  the 
small  lime-oil  pump  was  operated  by  mechancial  attach¬ 
ment  to  the  regular  still  feed  pump  (Q.  16-5,  p.  1812  Jenkins, 
Record)  although  this  attachment  only  partly  regulated  the 
rate  of  lime  feed  (Thomas,  X  Q.  87,  pp.  1333, 1335,  Jenkins 
Record).  Corroboration  paralleling  that  of  Berger  and  0. 
(\  Smith  in  many  respects  was  given  by  Joe  Hibbler  (pp. 
581-584,  Q,  594,  p.  622  Jenkins  Record),  Potter  (pp.  923- 
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926;  Q.  394,  p.  952,  Jenkins  Record),  Todd  (pp.  1207-1208, 
Jenkins’  Exhibit  86,  Jenkins  Record),  Thomas  (p.  1280, 
Jenkins  Record),  Gardner  (pp.  1414, 1416,  Jenkins  Record), 
and  Hamby  (pp.  1621-1626;  Qs.  391-393,  p.  1645).  Not  only 
is  it  brought  out  by  these  witnesses  that  the  feeding  of  the 
lime  to  the  still  was  substantially  continuous  but  also  that 
the  withdrawal  of  bottoms  was  continuous  (Berger,  Q.  220, 
p.  270;  Hibbler,  Q.  1216,  p.  688;  Todd.  Qs.  113-114,  p.  1210; 
Thomas,  Qs.  153, 154,  p.  1280;  Gardner,  p.  1416;  Hamby,  Qs. 
183-184,  p.  1625;  and  O.  C.  Smith,  p.  1816,  Jenkins  Record). 

Run  sheets  (Jenkins’  Exhibit  19)  for  run  3  of  still  1, 
319  which  were  proven  at  various  points  in  the  record  by 
such  witnesses  as  made  entries  on  them  on  the  var¬ 
ious  shifts  and  by  John  Williams  who  had  custody  of  them 
in  the  plant  office,  also  support  the  witnesses  in  their  testi¬ 
mony  on  continuity  of  operation.  The  testimony  of  the  fore¬ 
going  is  considered  to  establish  that  lime  was  used  in  the 
third  run  of  still  1,  that  its  introduction  was  continuous,  that 
it  had  the  desired  effect  of  forming  nuclei  for  the 
1474  deposition  of  carbon-forming  material  and  that  the 
withdrawal  of  bottoms  was  substantially  continuous. 
The  lime  was  introduced  above  the  propeller  which  was 
used  in  the  said  run  3  and  accordingly  it  was  dispersed  into 
the  body  of  oil.  This  dispersing  effect  was  further  shown 
by  the  fact  that  it  was  effective  upon  the  coke. 

Finally  there  is  testimony  to  show  that  the  continuous 
withdrawal  included  cracking  agent  and  carbon  deposited 
thereon  (Jenkins’  Exhibit  73;  Hibbler  Qs.  1229-1231,  p| 
6S9;  Potter,  Q.  164-b,  p.  927-Q.  171,  p.  928,  pp.  1036,  1106  j 
Thomas,  Q.  579,  p-.  1323, 1324;  Gardner,  “4935,  p.  1456;  and 
Hamby,  Q.  192,  p.  1625,  to  Q.  198,  p.  1626,  Jenkins  Record) 
Thus  all  of  the  requirements  of  the  three  counts  were 
satisfied  in  run  3  of  Jenkins’  Still  1  of  the  Skelly  Oil  Com¬ 
pany  which  run  was  on  a  full  size  commercial  scale.  Run  4 
started  January  31,  1924  (Jenkins’  Exhibit  20)  and  hence 
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run  3  was  fully  completed  and  the  still  cleaned  by  that  date. 
There  is  some  testimony  in  the  record  to  show  that  K.  J. 
Smith,  whose  contact  with  the  detailed  still  operation  was 
not  immediate,  was  not  satisfied  as  to  the  beneficial  effect  of 
the  lime  until  a  subsequent  run  (run  12)  in  which  lime  was 
omitted  and  thereafter  he  was  satisfied  also.  However,  to 
the  men  who  operated  and  cleaned  the  stills  the  effect 
320  was  apparent  at  the  termination  of  run  3  on  still  1. 

Accordingly,  the  party  Jenkins  is  held  to  have  estab¬ 
lished  reduction  to  practice  of  the  invention  set  forth  in 
all  of  the  counts  as  of  no  later  than  January  31,  1924. 

'  Since  the  date,  no  later  than  the  end  of  October  1923, 
accorded  the  party  Jenkins  for  conception  of  the  invention 
is  earlier  than  any  date  alleged  by  the  party  Herthel  in  his 
preliminary  statement  (paper  6)  for  conception  (December 
1,  1923  to  January  20,  1924)  and  the  date,  no  later  than 
January  31,  1924,  established  by  him  for  reduction  to  prac¬ 
tice  is  earlier  than  the  period  (February  5,  1924  to  April 
1, 1924)  alleged  by  Herthel  for  reduction  to  practice  of  the 
invention,  it  is  evident  according  to  the  view  taken  herein 
that  the  party  Jenkins,  being  the  first  to  conceive  and  the 
first  to  reduce  to  practice,  must  prevail  in  the  interference. 

It  is  noted  that  the  party  Herthel  in  his  brief  points  out 
various  discrepancies  in  the  Jenkins  record.  These,  how« 
ever,  are  considered  of  such  minor  nature  as  not  to  affect 
the  credibility  of  the  witnesses  or  to  materially  affect  the 
testimony  which  is  being  relied  upon  in  making  the 
1475  award. 

Priority  of  invention  of  the  subject  matter  in  issue 
is  hereby  awarded  to  Ulysses  S.  Jenkins,  the  senior  party. 

Limit  of  appeal :  January  10,  1936. 

H.  H.  JACOBS, 

Examiner  of  Interferences,  Room  3718. 
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Plaintiff's  Exhibit  24. 

1441  Decision  of  Examiner  of  Interferences,  December 

21,  1935. 

Intf.  No.  60,089. 

The  invention  herein  involved  relates  to  the  use  of 
fuller’s  earth  in  oil  cracking  processes  and  is  described 
in  the  counts  as  follows: 

Count  1.  In  the  cracking  of  heavy  hydrocarbon  oils  for 
the  production  of  lighter  hydrocarbon  oils  therefrom  by 
distillation  under  pressure,  the  improvement  comprising 
circulating  a  stream  of  the  oil  from  a  bulk  supply  through 
a  heating  zone  and  back  to  the  bulk  supply,  heating  the 
oil  to  a  cracking  temperature  in  the  heating  zone,  introduc¬ 
ing  finely  divided  fuller’s  earth  into  the  oil  circulating 
from  the  bulk  supply  to  the  heating  zone  at  a  point  between 
the  bulk  supply  and  the  heating  zone,  and  maintaining  the 
fuller’s  earth  so  introduced  into  the  circulating  oil  in  inti¬ 
mate  admixture  therewith  during  passage  through  the 
heating  zone. 

Count  2.  In  the  cracking  of  heavy  hydrocarbon  oils  for 
the  production  of  lighter  hydrocarbon  oils  therefrom  by 
distillation  under  pressure,  the  improvement  corn- 

1442  prising  circulating  a  stream  of  the  oil  from  a  bulk 
supply  through  a  heating  zone  and  back  to  the  bulk 

supply  heating  the  oil  therein  to  a  cracking  temperature 
in  the  heating  zone,  supplying  fresh  oil  to  the  oil  circulat¬ 
ing  from  the  bulk  supply  to  the  heating  zone  at  a  point  be¬ 
tween  the  bulk  supply  and  the  heating  zone,  introducing 
finely  divided  fuller’s  earth,  in  admixture  with  fresh  oil 
so  supplied  to  oil  circulating  from  the  bulk  supply  to  the 
heating  zone,  and  maintaining  the  fuller’s  earth  so  sup¬ 
plied  in  intimate  admixture  with  the  oil  while  passing 
through  the  heating  zone. 

This  interference  is  related  to  interferences  60,087  (same 
applications)  and  60,086  in  which  decisions  are  being 
rendered  of  even  date  herewith. 
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Both  parties  are  applicants.  The  senior  party  Jenkins 
filed  June  30, 1924  and  the  junior  party  Herthel  filed  Febru¬ 
ary  12, 1927.  The  latter  accordingly  has  the  burden  of  proof 
by  a  preponderance  of  the  evidence. 

359  Both  parties  took  testimony,  filed  briefs,  and  were 
represented  at  final  hearing. 

The  applications  and  records  of  evidence  of  the  parties 
Jenkins  and  Herthel  in  this  interference  are  the  same  as 
those  involved  in  companion  interference  No.  60,087.  For 
certain  matters  this  decision  will  rely  upon  the  decision 
being  rendered  this  date  in  the  said  companion  interference. 

The  counts  in  this  interference  differ  mainly  from  those 
of  interference  60,087  in  being  specific  to  the  use  of  fuller’s 
earth.  The  counts  of  interference  60,087  in  respect  to  min¬ 
eral  agent  are  generic.  Count  1  herein  refers  to  a  pressure 
cracking  process  for  oil  in  which  oil  is  circulated  from  a 
bulk  supply  to  a  zone  where  it  is  heated  to  a  cracking  tem¬ 
perature  and  back  again  to  the  bulk  supply.  At  a  point 
between  the  bulk  supply  and  the  heating  zone  it  is  required 
that  fuller’s  earth  be  introduced  and  also  that  it  be  kept 
in  admixture  with  the  oil  in  the  passage  through  the  heat¬ 
ing  zone.  Count  2  differs  from  count  1  only  in  specifying 
the  admission  of  fresh  oil  in  admixture  with  the  fuller’s 
earth  at  the  same  point  as  count  1  specifies  for  the  latter. 

1  Both  parties’  application  disclosures  are  of  much  the 
same  type.  Both  set  forth  a  large  oil  containing  drum 
from  which  oil  is  forcefully  circulated  to  furnace  heated 
tubes  and  back  again.  In  both  additional  oil  with  admixed 
mineral  substance  is  introduced  at  a  point  between  the 
large  oil  drum  and  the  furnace  tubes.  Vapors  are  taken 
38-4003 a 

1443  off  at  the  top  of  the  large  drum  and  heavy  residuum 
is  withdrawn  at  low  points  in  the  apparatus. 

In  the  decision  being  rendered  in  companion  interference 
60,087  the  proofs  of  the  party  Jenkins  in  connection 
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360  with  a  disclosure  in  October  1923  by  him  to  others 
of  an  intention  to  use  lime  or  fuller’s  earth  in  con¬ 
nection  with  the  Jenkins  stills  then  being  erected  at  the 
plant  of  the  Skelly  Oil  Company  at  Eldorado,  Kansas,  have 
been  dealt  with  in  detail.  The  discussion  therein  leading 
to  a  finding  that  the  Jenkins  proofs  show  conception  by 
him  of  the  invention  therein  involved  as  of  no  later  than 
October  1923  is  pertinent  herein  and  is,  therefore,  referred 
to  for  a  similar  finding  to  be  made  in  this  interference i. 
It  might  be  helpful  to  point  out  in  addition,  because  of 
the  emphasis  of  the  present  counts  thereon,  that  Jenkins’ 
disclosure  of  his  contemplated  use  of  fuller’s  earth  in  Octo¬ 
ber  1923  was  in  connection  with  the  Jenkins  stills  then  being 
built  at  the  Skelly  plant  (R.  D.  Qs.  98-101,  p.  53  1,  Jenkins 
Record)  and  that  in  these  stills  the  discharge  of  the  fepd 
v’as  into  the  rear  sluiceway  a  short  distance  above  tike 
propeller  (Qs.  60-62,  p.  1775,  Jenkins  Record)  which  places 
its  introduction  at  a  point  between  “the  bulk  supply  and 
the  heating  zone”  as  required  by  count  2  (p.  40,  Jenkins’ 
Exhibit  1;  pp.  50  to  54,  Jenkins  Record).  Since  Jenkins’ 
disclosure  of  the  use  of  lime  or  fuller’s  earth  wTas  inclusive 
of  introducing  it  with  the  feed  (p.  1814;  Q.  194,  p.  181(5; 
Q.  82,  p.  1980;  Qs.  35-40,  pp.  1201-1202)  it  is  evident  that 
it  satisfies  both  counts  as  to  point  of  introduction  of  fuller’s 
earth. 

It  is,  therefore,  held  that  the  proofs  of  the  party  Jenkins 
establish  that  he  had  in  mind  the  invention  of  both  counts 
as  of  no  later  than  the  end  of  October  1923  and  he  is  co 
sequentlv  accorded  that  date  for  conception.  , 

According  to  the  testimony  in  Jenkins’  behalf  he  did  npt 
actually  utilize  fuller’s  earth  as  he  did  lime  in  a  full  size 
commercial  cracking  operation  prior  to  his  filing 
361  date,  although  there  was  an  attempt  to  secure  200 
mesh  fuller’s  earth  for  such  use  (p.  2017;  Q.  621,  p. 
1881  to  Q.  624,  p.  1882;  pp.  1916-1917,  Jenkins  Record).  For 
reduction  to  practice  the  party  Jenkins  must  then  rely  upon 
his  constructive  reduction  to  practice  date  which  is  Jupe 
30,  1924. 
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1444  Herthel,  the  junior  party,  is  an  assistant  to  a 
i  vice-president  of  the  Sinclair  Refining  Company. 
Testifying  in  his  behalf  are  H.  L.  Pelzer,  assistant  to  him 
in  1924,  A.  C.  Vobach,  assistant  to  Pelzer,  and  Louis  D. 
Forward,  patent  attorney. 

The  earliest  evidence  introduced  for  the  purpose  of  estab¬ 
lishing  conception  of  the  involved  invention  by  Herthel  con¬ 
sists  in  a  letter  ( Herthel ’s  Exhibit  4),  dated  January  25, 
1924,  signed  by  him  and  addressed  to  H.  L.  Pelzer  of  the 
East  Chicago  refinery.  The  body  of  this  letter  reads  as 
follows: 

“Confirming  discussion  of  January  20th,  I  want  to  be 
able  to  cover  the  application  of  fine  earth  in  pressure  dis¬ 
tillation  to  take  the  place  of  30 — 60  mesh  fuller’s  earth  on 
a  screen.  I  believe  with  the  proper  mechanical  arrange¬ 
ment  that  this  is  possible.  For  example,  with  a  positive 
displacement  high  head  pump  delivering  the  oil  with  earth 
in  suspension  through  a  continuous  coil  at  high  velocity, 
drawing  the  earth  with  continuous  tar  draw  off,  from  a 
low  point  in  the  digestion  or  bulk  supply  chamber. 

This  would  be  possible  with  a  single  pass  apparatus  with 
tubes,  and  in  a  re-circulation  apparatus  to  prevent  the  earth 
from  getting  into  the  re-circulation  path.  Something  on 
the  order  of  Parmelee  baffle  would  only  permit  the  earth 
free  oil  to  reach  the  re-circulation  path. 

I  would  like  to  have  you  give  this  thought,  on  how  we 
can  prove  this  out  on  a  very  small  scale. 

It  will  be  well  to  determine  what  mesh  earth  will  hold  up 
in  suspension  in  gas  oil  or  in  pressure  tar,  and  also  in  what 
quantities  it  will  hold  up.  This  can  be  tested  out  by  hand 
samples.’  ’ 

i  362  Pelzer  recognized  the  letter  as  covering  instructions 
previously  given  orally  by  Herthel  to  him  to  take 
i  steps  to  determine  the  effect  of  fine  fuller’s  earth  in  a  cir- 
I  dilating  pressure  still  (p.  86,  Herthel  Record).  As  a  con¬ 
sequence  of  Herthel ’s  instructions  (Q.  18,  p.  86)  Pelzer  pre- 
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pared  a  sketch  dated  February  2,  1924  (Herthel’s  Exhibit 
3)  of  an  experimental  still  for  Herthel’s  approval  as 
showing : 

“a  satisfactory  apparatus  for  demonstration  of  the  still 
using  fine  earth”  (A.  23,  p.  87,  Herthel  Record). 
1445  It  is  to  be  noted  that  neither  the  letter  nor  the  sketch 
requires  or  provides  for  “introducing  finely  divided 
fuller’s  earth  into  the  oil  circulating  from  the  bulk  supply 
to  the  heating  zone  at  a  point  between  the  bulk  supply 
and  the  heating  zone”  (count  1)  or  the  same  as  to  fuller’s 
earth  admixed  with  fresh  feed  (count  2). 

There  is  some  attempt  (p.  84,  Q.  10  p.  85;  pp.  30,  31, 
Herthel  Record)  otherwise  to  show  that  Herthel  had  in 
mind  when  he  gave  the  instructions  covered  in  the  letter 
a  type  of  still  shown  in  Herthel  et  al.  patent  No.  1,634,666 
(Herthel  Exhibit  5)  wherein,  in  a  recirculation  type  of  still, 
fresh  oil  from  a  reflux  tower  is  fed  at  the  prescribed  point 
(pipe  17),  but  support  is  not  lent  this  position  by  the  con¬ 
tents  of  the  letter.  The  second  paragraph  of  the  letter 
refers  to  two  types  of  apparatus,  “single  pass”  and  “recir¬ 
culation”  and  consequently  there  apparently  was  not  just 
the  one  type,  the  recirculation  type,  had  in  mind.  The  type 
shown  in  the  said  patent,  a  recirculation  type  with  hori¬ 
zontal  shell,  cannot  be  clearly  connected  with  the  reference 
to  recirculation  apparatus  in  the  letter  because  the  next  sen¬ 
tence  of  the  latter  refers  to  the  use  of  a  Parmelee 
363  baffle  which  it  i«  offered  by  Herthel  was  used  in  a 
vertical  shell  (p.  33;  Herthel’s  Exhibit  6;  Herthel 
Record).  Herthel  does  state  (p.  33)  that  the  Parmelee 
baffle  idea  was  intended  to  be  adapted  in  his  disclosure  to 
the  shell  (horizontal)  of  the  type  of  the  patent  referred  to, 
but  this  does  not  help  the  situation  because  such  a  change 
might  also  have  involved  changing  the  fresh  oil  feed  to 
another  point.  Herthel’s  Exhibit  4  is  hardly  a  full  and 
clear  disclosure  of  the  invention  of  the  counts. 

This  conclusion  is  affirmed  by  the  fact  already  mentioned 
that  the  experimental  apparatus  design  (Herthel’s  Exhibit 
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1444  Herthel,  the  junior  party,  is  an  assistant  to  a 
vice-president  of  the  Sinclair  Refining  Company. 
Testifying  in  his  behalf  are  H.  L.  Pelzer,  assistant  to  him 
in  1924,  A.  C.  Vobach,  assistant  to  Pelzer,  and  Louis  D. 
Forward,  patent  attorney. 

The  earliest  evidence  introduced  for  the  purpose  of  estab¬ 
lishing  conception  of  the  involved  invention  by  Herthel  con¬ 
sists  in  a  letter  ( Herthel ’s  Exhibit  4),  dated  January  25, 
1924,  signed  by  him  and  addressed  to  H.  L.  Pelzer  of  the 
East  Chicago  refinery.  The  body  of  this  letter  reads  as 
follows : 

“Confirming  discussion  of  January  20th,  I  want  to  be 
able  to  cover  the  application  of  fine  earth  in  pressure  dis¬ 
tillation  to  take  the  place  of  30 — 60  mesh  fuller’s  earth  on 
a  screen.  I  believe  with  the  proper  mechanical  arrange¬ 
ment  that  this  is  possible.  For  example,  with  a  positive 
displacement  high  head  pump  delivering  the  oil  with  earth 
in  suspension  through  a  continuous  coil  at  high  velocity, 
drawing  the  earth  with  continuous  tar  draw  off,  from  a 
low  point  in  the  digestion  or  bulk  supply  chamber. 

This  would  be  possible  with  a  single  pass  apparatus  with 
tubes,  and  in  a  re-circulation  apparatus  to  prevent  the  earth 
from  getting  into  the  re-circulation  path.  Something  on 
the  order  of  Parmelee  baffle  would  only  permit  the  earth 
free  oil  to  reach  the  re-circulation  path. 

I  would  like  to  have  you  give  this  thought,  on  how  we 
can  prove  this  out  on  a  very  small  scale. 

It  will  be  well  to  determine  what  mesh  earth  will  hold  up 
in  suspension  in  gas  oil  or  in  pressure  tar,  and  also  in  what 
quantities  it  will  hold  up.  This  can  be  tested  out  by  hand 
samples.” 

362  Pelzer  recognized  the  letter  as  covering  instructions 
previously  given  orally  by  Herthel  to  him  to  take 
steps  to  determine  the  effect  of  fine  fuller’s  earth  in  a  cir¬ 
culating  pressure  still  (p.  86,  Herthel  Record).  As  a  con¬ 
sequence  of  Herthel ’s  instructions  (Q.  18,  p.  86)  Pelzer  pre- 
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pared  a  sketch  dated  February  2,  1924  (Herthel’s  Exhibit 
3)  of  an  experimental  still  for  Herthel’s  approval  as 
showing: 

„  “a  satisfactory  apparatus  for  demonstration  of  the  still 

using  fine  earth”  (A.  23,  p.  87,  Herthel  Record). 
1445  It  is  to  be  noted  that  neither  the  letter  nor  the  sketch 
requires  or  provides  for  “introducing  finely  divided 
fuller’s  earth  into  the  oil  circulating  from  the  bulk  supply 
to  the  heating  zone  at  a  point  between  the  bulk  supply 
and  the  heating  zone”  (count  1)  or  the  same  as  to  fuller’s 
earth  admixed  with  fresh  feed  (count  2). 

There  is  some  attempt  (p.  84,  Q.  10  p.  85;  pp.  30,  31, 
Herthel  Record)  otherwise  to  show  that  Herthel  had  in 
mind  when  he  gave  the  instructions  covered  in  the  letter 
a  type  of  still  shown  in  Herthel  et  al.  patent  No.  1,634,666 
(Herthel  Exhibit  5)  wherein,  in  a  recirculation  type  of  still, 
fresh  oil  from  a  reflux  tower  is  fed  at  the  prescribed  point 
(pipe  17),  but  support  is  not  lent  this  position  by  the  con- 
*  tents  of  the  letter.  The  second  paragraph  of  the  letter 

refers  to  two  types  of  apparatus,  “single  pass”  and  “recir¬ 
culation”  and  consequently  there  apparently  was  not  just 
the  one  type,  the  recirculation  type,  had  in  mind.  The  type 
shown  in  the  said  patent,  a  recirculation  type  with  hori¬ 
zontal  shell,  cannot  be  clearlv  connected  with  the  reference 
to  recirculation  apparatus  in  the  letter  because  the  next  sen¬ 
tence  of  the  latter  refers  to  the  use  of  a  Parmelee 
363  baffle  which  it  is  offered  by  Herthel  was  used  in  a 
vertical  shell  (p.  33;  Herthel’s  Exhibit  6;  Herthel 
Record).  Herthel  does  state  (p.  33)  that  the  Parmelee 
baffle  idea  was  intended  to  be  adapted  in  his  disclosure  to 
the  shell  (horizontal)  of  the  type  of  the  patent  referred  to, 
but  this  does  not  help  the  situation  because  such  a  change 
might  also  have  involved  changing  the  fresh  oil  feed  to 
■ r  another  point.  Herthel’s  Exhibit  4  is  hardly  a  full  and 

clear  disclosure  of  the  invention  of  the  counts. 

This  conclusion  is  affirmed  by  the  fact  already  mentioned 
that  the  experimental  apparatus  design  (Herthel’s  Exhibit 
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3)  submitted  by  Pelzer  to  Herthel  and  approved  for  con¬ 
struction  by  the  latter  and  made  as  a  result  of  the  directions 
exemplified  in  Herthel ’s  Exhibit  4,  did  not  embody  a  feed 
of  fresh  oil  and  fuller’s  earth  at  a  point  between  the  bulk 
supply  and  the  heating  zone.  The  drawing  shows  the  fresh 
feed  and  fine  earth  inlet  at  the  top  part  of  the  bulk  supply 
drum,  wiien  it  drops  into  the  oil  bulk.  The  draw-off  to  the 
heater  coil  is  from  the  bulk  supply  and  is  not  any  point 
between  the  bulk  supply  and  the  heating  coil  interrupted 
to  receive  additional  fresh  oil  and  fine  earth.  In  his  answer 
to  X  Q.  86,  p.  58,  Herthel  attempted  to  show  that  Exhibit  4 
satisfies  the  above  requirement,  but  his  use  of  the 
1446  word  “subsequently”  (line  3  from  bottom)  indi¬ 
cates  his  inability  to  overcome  the  difficulty. 

Subsequently  the  experimental  apparatus  was  built  and 
operated  on  experimental  runs  from  March  5, 1924  to  June 
15,  1924  but  not  in  accordance  with  the  counts  for  the  rea¬ 
son  aforementioned.  Furthermore  no  run  on  a  full  size 
still  was  ever  carried  out  by  Herthel  (X  Q.  182,  X  Q.  183, 
p.  71,  Herthel  Record)  and  consequently  the  invention  was 
never  actually  reduced  to  practice  by  him.  For  reduction 
to  practice  Herthel  is  considered  not  to  establish  any 
364  date  earlier  than  his  filing  date,  February  12,  1927. 

Accordingly,  Herthel,  so  far  as  his  proofs  show, 
neither  conceived  the  invention  of  the  counts  nor  reduced  it 
to  practice  prior  to  Jenkins  and  he  therefore  cannot  prevail. 

It  is  noted  that  counsel  for  the  party  Herthel  in  his  brief 

points  out  various  discrepancies  in  the  Jenkins  record. 

These,  however,  are  considered  of  such  minor  nature  as  not 

to  affect  the  credibilitv  of  the  witnesses  or  to  materiallv  af- 

*  * 

feet  the  testimony  which  is  being  relied  upon  in  making  the 
award.  None  of  the  Jenkins  witnesses’  testimony  was  ma¬ 
terially  shaken  on  cross-examination. 

Priority  of  invention  of  the  subject  matter  in  issue  is 
hereby  awarded  to  Ulysses  S.  Jenkins,  the  senior  party. 

Limit  of  appeal:  January  10,  1936. 

H.  H.  JACOBS, 

Examiner  of  Interferences,  Room  3718. 


Patented  July  25, 1939 
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2,167,211 


UNITED  STATES  PATENT  6FFICE 


2487*211 

METHOD  OF  DISTILLING 


Ulysses  S.  Jenkins,  St  Louis,  Mo.,  assignor,  by 
mesne  assignments,  to  Jenkins  Petroleum  Proc-  I 
ess  Company,  Chicago,  HL,  a  corporation  of 
Illinois 


Application  June  30,  1924,  Serial  No.  723,144 
29  Claims.  (CL  196—55) 


•:v 


The  present  invention  relates  to  a  method  of 
distilling. 

While  the  invention  has  reference  to  the  dis¬ 
tilling  of  any  substance  or  material,  yet  for  illus- 
A  t rating  the  utility  and  mode  of  operation  of  the 
invention,  it  is  herein  described  and  upon  the 
drawings  shown,  in  connection  with  the  distill¬ 
ing  or  cracking  of  hydrocarbon  oils,  such  as 
petroleum,  crude  oil,  shale  oil  and  other  like  and 
10  similar  substances. 

In  the  cracking  of  oil,  a  residue  or  residuum 
is  usually  formed  in  the  still,  and  it  is  comprised 
partly  of  carbon  and  a  certain  amount  of  un- 
.  cracked  oil.  When  this  substance  cakes  and 
lu  adheres  to  the  walls  of  the  still  or  other  reaction 
chamber  or  container,  it  is  necessary  to  stop  the 
distilling  run  and  enter  the  still  to  remove  the 
deposit  with  required  tools,  thus  causing  a  shut¬ 
ting  down  of  the  plant  between  runs. 

20  The  present  invention  contemplates  the  elimi¬ 
nation  of  the  above  disadvantages  and  has 
among  its  objects  the  provision  of  means  for  and 
method  of  distilling  continuously  for  indefinite 
periods  without  the  necessity  of  stops  or  shut- 
25  downs  of  the  plant;  to  provide  for  a  more  efficient 
operation  and  increased  out-put  of  the  plant;  to 
provide  for  preventing  the  accumulation  and 
depositing  of  carbon  or  other  hard  substances  in 
the  still,  or  other  parts  of  the  apparatus,  by  the 
30  carrying  off  of  the  carbon  and  the  like  as  rap¬ 
idly  as  the  same  may  be  formed;  to  prevent  the 
formation  of  hard  and  difficultly  removable  re¬ 
siduum;  to  provide  for  feeding  the  oil  to  and 
through  the  still  continuously,  preferably  at  a 
35  greater  rate  than  the  distilling  thereof  may 
occur,  whereby  there  may  be  an  excess  of  oil 
which,  when  drawing  off  from  the  still,  will  carry 
the  carbon  and  similar  or  other  substances 
therewith;  to  provide  for  regularly  supplying,  as 
40  continuously  or  intermittently,  an  adsorptive 
substance  capable  of  rendering  the  carbon  into 
a  colloidal  or  similar  form  so  that  the  carbon 
or  adsorbent,  as  well  as  the  excess  oil,  may  be 
readily  and  continuously  carried  away;  to  pro- 
45  vide  for  continuously  causing  a  flow  or  travel  of 
the  oil  and  suspended  or  included  substances 
through  and  from  the  still  during  the  action  of 
the  still,  preferably  under  pressure  and  in  the 
presence  of  heat;  to  provide  for  conducting  or 
50  flushing  out  the  carbon  and  included  substances, 
with  or  without  adsorbent,  and  with  or  without 
oil,  to  an  evaporator  for  further  distilling  and 
cracking  action,  preferably  subjecting  the  flushed 
or  removed  material  conducted,  to  reduced  pres- 
55  sure,  above,  at  or  below  atmospheric  pressure. 


whereby  the  contained 


energy  or  heat  in  the 


flushed  or  removed  material  will  act  to  separate 
out  or  extract  distillates  therefrom;  to  provide 
for  exposing  or  spreading  this  flushed  or  re¬ 


moved  material,  which 
oil  or  initial  or  primary 


10 


15 


may  be  termed  as  wash 
residuum  or  flush,  to  or 
over  a  large  area  surface,  such  as  the  interior 
wall  of  the  evaporator  or  a  plate  or  diaphragm 
located  therein,  whereby  the  extraction  or  sepa¬ 
ration  of  distillates  may  be  increased  and  readily 
effected;  to  provide  for  Conducting  off  the  flush, 
which  may  be  termed  the  intermediate  or  sec¬ 
ondary  residuum  or  flush,  to  a  settling  device  or 
receptacle  or  chamber,  while  the  distillates  are 
being  conducted  or  taken  off  to  a  suitable  con¬ 
densing  device;  to  prdvide  for  controlling  or 
regulating  the  travel  or  flow  of  the  primary  and 
secondary  flushes  respectively  to  the  evaporator 
and  settling  receptacle,  and  hence,  the  pressures 
to  which  they  may  be  subjected;  to  provide  for  20 
a  controlled  travel  of  the  flush,  which  may  be 
termed  the  final  flush  or  settlings,  in  the  settling 
receptacle  whereby  the  carbon,  and  other  sub¬ 
stances.  such  as  adsorbents  and  their  reaction 
products,  etc.,  may  settle  in  the  receptacle  so  as  28 
to  leave  in  the  upper  pjirt  of  the  receptacle  the 
undistilled  oil  with  as  little  carbon  or  adsorbent 
constituent  as  possible,  or  none  at  all;  to  pro¬ 
vide  for  baffling  the  inflow  of  the  intermediate 
flush  into  the  receptacle,  preferably  in  the  form 
of  a  plate  located  opposite  and  near  the  inlet 
to  the  receptacle,  so  as  to  prevent  formation  of 
currents  in  the  flush  contents  of  the  receptacle; 
to  provide  for  drawing  off  or  decanting  the  oil 
or  unsettled  part  of  the  contents  of  the  recep¬ 
tacle;  to  provide  means  for  the  ready  removal 
of  the  settled  contents  if  the  receptacle;  to  pro¬ 
vide  for  operating  the  vaporizer  and  the  settling 
device  continuously  with  and  duf  ig  the  opera¬ 
tion  or  action  of  the  still;  to  provide  for  selec¬ 
tively  drawing  off  the  primary  residuum  or  flush 
in  the  still  from  any  desired  point  thereof;  to  pro¬ 
vide  for  selectively  conducting  the  secondary  re¬ 
siduum  or  flush  to  any  one  or  more  settling  de¬ 
vices;  to  provide  for  a  novel  distilling  apparatus 
preferably  comprising  a  still,  an  evaporator  and  a 
duct  for  conducting  the  flush  of  the  former  to  the 
.rttter  for  separation  of  further  distillates;  to  pro¬ 
vide  for  controlling  theflow  of  the  flush  through 
such  duct;  to  provide  for  a  novel  apparatus  in¬ 
cluding  a  separating  means  for  the  distillates 
and  the  flushed  material  formed  in  the  evapo¬ 
rator;  to  provide  for  a  novel  evaporator;  to  pro¬ 
vide  for  a  novel  setting  device;  to  provide  for 
the  holding  in  suspension  and  dispersion  of  car- 
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bon  in  a  mixture  of  carbon  and  oil  by  the  use  of 
an  adsorbent;  to  provide  for  a  fluldal  carrier 
for  the  suspended  and  included  material  or  sub¬ 
stances  by  supplying  an  excess  of  oil  in  the  still 
5  and  other  parts  of  the  apparatus,  whereby  the 
colloidal  and  suspended  matter  may  be  continu¬ 
ously  carried  off  and  flushed  out  from  the  appa¬ 
ratus  and  parts  thereof,  such  as  the  still  and 
evaporator;  to  provide  for  a  novel  outlet  means 
10  for  the  flush;  and  to  provide  for  such  other  ob¬ 
jects,  advantages  and  capabilities  as  will  later 
more  fully  appear  and  are  Inherently  possessed 
by  the  invention.  j 
The  term  residuum  herein  is  not  used  in  the 
15  fipnsA  of  a  settling  or  sedimentation  as  has  been 
usual  heretofore,  but  in  this  case  it  has  a  par¬ 
ticular  meaning  and  covers  the  liquid  and  sus¬ 
pended  matter  taken  from  any  part  of  the  de¬ 
vice  in  contradistinction  to  the  vapors  and 
20  fixed  gases  which  may  be  taken  from  several  and 
different  points  of  the  device  as  required.  The 
term  is  better  expressed  by  the  word  “flush”  or 
the  expression  “flushed  material,”  and  it  includes 
which  may  be  Introduced  into  the  sys- 
25  t**™  or  circuit,  such  as  the  adsorbent  or  adsorp¬ 
tive  substance,  and  suspended  or  similar  mate¬ 
rial  which  may  be  formed  in  the  circuit  or  sys¬ 
tem.  Also,  this  substance,  which  is  in  a  fluidal 
condition,  when  withdrawn  or  flushed  or  scav- 
30  enged  from  any  part  of  the  circuit  of  the  equip¬ 
ment  or  apparatus,  under  pressure,  will  contain 
dissolved  fixed  gases  and  vapors  held  in  solution 
or  the  like  by  virtue  of  such  pressure,  at  the 
points  or  loci  of  withdrawal  or  flushing  out.  The 
35  character  of  this  residuum  or  “flush”  withdrawn 
or  flushed-out  from  the  point  or  points  of  draw¬ 
off  may  vary.  These  different  portions  of  the 
/  flushed  material  are  termed  “first  or  initial,” 
“second  or  intermediate”  and  “third  or  final.” 
40  The  latter  is  in  the  nature  of  settlings  and  this 
is  the  first  locus  where  there  is  any  such  con¬ 
dition.  1 

Referring  to  the  drawings,  illustrating  a  few 
embodiments  for  carrying  out  the  invention.  Pig.  1 
45  is  a  view  in  side  elevation,  partly  diagrammatic 
nnfj  partly  in  section,  of  a  preferred  form  of  appa¬ 
ratus  for  carrying  out  the  invention;  Fig.  2  is  an 
end  view  in  elevation  of  port  of  the  apparatus; 
Fig.  3  is  a  fragmentary  sectional  view  of  a  part  of 
50  the  still;  Fig.  4  is  a  fragmentary  transverse  sec¬ 
tional  view  t*ken  on  a  plane  represented  by  line 
4 — 4  of  Fig.  3;  Fig.  5  is  a  view  similar  to  Fig.  1  of 
nnnthPT  form  of  apparatus;  Fig.  6  is  a  similar 
view  of  still  another  form  of  the  apparatus;  Fig.  7 
55  is  a  bottom  plan  view,  partly  in  section  of  part  of 
the  apparatus  shown  in  Fig.  6;  and.  Fig.  8  Is  a 
longitudinal  sectional  view  of  a  modified  part  of 
the  apparatus. 

Referring  more  particularly  to  Figs.  1. 2,  3  and 
50  4  of  the  drawings,  the  preferred  embodiment 
selected  to  illustrate  the  invention,  comprises  an 
elongated  still  or  cracking  chamber  I,  preferably 
of  cylindrical  or  drum  type  and  having  near  the 
ends  thereof  downwardly  directed  sluice-ways  3 
55  and  4  connected  at  their  lower  ends  to  transverse 
drums  5  and  I.  of  which  the  former  is  preferably 
at  a  lower  devotion  than  the  latter.  The  drums  5 
and  8  are  connected  together  by  a  bank  of  prefer¬ 
ably  substantially  parallel  tubes  7  for  completing 
70  the  circulating  part  of  the  apparatus,  forming  a 
closed  cyclic  channel.  I 

At  the  forward  end.  of  the  drum  I  enters  a 
supply  pipe  or  conduit  t  which  extends,  prefer- 
ably,  to  and  into  the  upper  end  of  the  sluice-way  3 
75  and  having  a  short  discharge  end  9  extending  but 


a  short  distance  in  the  upper  end  portion  of  the 
sluice-way  3.  If  desired,  the  sluice-way  3  may 
include  a  propeller  10  driven  by  a  suitable  shaft 
i  i  extending  upwardly  through  the  drum  I  and 
operated  by  suitable  operating  mechanism  where-  5 
by  the  propeller  may  mechanically  create  a  rapid 
circulation  through  the  apparatus. 

From  the  upper  part  of  the  drum  I  and  toward 
the  forward  end  thereof  is  connected  a  vapor  con¬ 
duit  12  for  conducting  off  the  vapors  or  distillates  io 
extracted  from  the  contents  of  the  drum  I  during 
the  operation  of  the  apparatus. 

During  the  operation  of  distilling  or  cracking 
substances,  particularly  oil,  a  certain  amount  or 
portion  of  carbon  is  formed.  For  the  purpose  of  15 
carrying  off  such  material,  particularly  from  the 
drum  6.  and,  if  desired,  from  other  points  such  as 
the  rear  end  of  the  drum  I  and  from  the  drum  5, 
the  invention  comprehends  one  or  more  conduct¬ 
ing  conduits  or  ducts  13,  14  and  15  respectively  20 
connected  to  the  drums  G,  5  and  I  as  clearly  shown 
in  Fig.  1  of  the  drawings.  Each  of  these  ducts  is 
controlled  by  a  valve  IG,  17  or  18  and  leads  to  a 
common  duct  leading  to  an  evaporating  chamber 
or  vaporizer  or  expander  21  and  being  provided  25 
with  a  control  valve  21  as  clearly  shown  in  Fig.  1 
of  the  drawings. 

The  vaporizer  is  preferably  in  the  form  of  a 
hollow  cylinder  or  drum  and  has  connected  at  one 
end  thereof  a  conduit  19  and  at  the  other  end  30 
thereof,  at  a  low  point,  an  outlet  conduit  22  lead¬ 
ing  to  a  manifold  23  to  which  are  connected  a 
plurality  of  conduits  or  ducts  24  controlled  tjy 
valves  25  and  each  leading  to  a  settling  tank  or 
receptacle  26.  34 

The  evaporator  shown  in  Fig.  1  has  therein  a 
diaphragm  27  preferably  in  the  form  of  a  plate 
supported  within  the  vaporizer  by  the  curved  side 
wall  portions  of  the  receptacle  21  and  extends 
longitudinally  therein  but  leaving  a  space  between  48 
an  end  28  thereof  and  the  end  wall  29  for  the 
downflow  of  material  from  the  plate  or  diaphragm 
27  to  the  discharge  duct  22  as  clearly  shown  in 
Fig.  1  of  the  drawings.  At  the  upper  part  of  the 
evaporator  may  be  provided  a  plurality  of  ducts  or  46 
conduits  30  which  extend  laterally  and  down¬ 
wardly  to  a  manifold  31,  the  latter  located  later¬ 
ally  adjacent  to  the  vaporizer  28  and  preferably 
on  the  same  level  thereof.  From  the  manifold, 
preferably  at  one  end  thereof,  leads  a  discharge  00 
conduit  32  connected  to  a  suitable  condensing 
means  such  as  a  coil  33.  The  latter  is  merely 
shown  dlagrammatlcally  and  is  Intended  to  illus¬ 
trate  any  form  of  condensing  device. 

The  vaporizer  may  be  used  with  or  without  the  64 
plate  27  and  may  be  in  the  form  shown  in  Fig.  8 
wherein  the  plate  27  is  omitted,  the  remainder  of 
the  structure  being  identical  with  that  described 
In  connection  with  and  shown  in  Fig.  1  of  the 
drawings.  60 

For  the  purpose  of  aiding  in  efficiently  conduct¬ 
ing  off  the  residua  or  flush  from  the  drums  8. 8  and 
I,  the  inlet  ends  of  the  conduits  It.  14  and  18  are 
preferably  connected  to  collector  devices  located 
in  the  lower  parts  of  said  drums.  Such  a  device  is  04 
shown  in  detail  in  Figs.  3  and  4  of  the  drawings. 

In  the  particular  device  shown,  which  Is  in  con¬ 
nection  with  drum  6  but  which  may  be  illustrative 
of  the  other  drums,  the  inlet  end  of  conduit  13 
extends  downwardly  with  a  throat  portion  34  con-  70 
nected  to  an  elongated  passage  35  provided  with  a 
plurality  of  openings  or  ports  38  in  the  lower  part 
thereof  and  distributed  throughout  the  length 
thereof.  These  ports  are  located  a  short  distance 
from  the  bottom  of  the  drums  so  that  the  lower  7* 
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parts  of  the  contents,  such  as  the  residuum  or 
flush  material,  containing  carbon  particles,  ad* 
sorbent  particles  and  excess  oil  may  readily  And 
passage  under  the  pressure  prevailing  in  the  still, 
5  through  the  ports  II  into  the  passage  SB  and  hence 
through  the  throat  34  and  into  the  duct  IS.  To 
aid  in  withdrawing  the  residuum  or  flush  mate¬ 
rial  near  the  bottom  of  the  drums,  over  passage  S5 
may  be  located  a  hood  ST  having  its  sides  resting 
10  upon  the  bottom  wall  of  the  drum  and  provided 
with  lateral  openings  S8  for  the  passage  of  the 
residuum  or  material  to  be  flushed  out  from  the 
interior  of  the  drum  into  the  interior  of  the  hood 
and  beneath  the  ports  S6  of  the  passage  S5. 

15  Each  of  the  settling  devices  or  receptacles  28  is 
preferably  of  elongated  cylindrical  or  drum  form 
and  provided  with  a  plurality  of  manholes  89  and 
48,  as  at  the  ends  and  bottom  portions  of  the 
receptacle  28.  It  is  to  be  understood  that  these 
20  manholes  may  be  provided  at  any  desired  part  of 
the  drum  28  and  in  any  number  desired.  Oppo¬ 
site  the  discharge  end  41  of  the  duct  24  is  located 
a  baffling  plate  42  whereby  the  material  discharged 
into  the  receptacle  28  may  hit  the  baffle  plate  and 
25  flow  slowly  from  the  edges  thereof  into  the  con¬ 
tents  of  the  receptacle  without  producing  any 
currents  or  eddies  in  the  contents  of  the  recep¬ 
tacle.  At  the  other  end  of  the  receptacle  is  pro¬ 
vided  a  discharge  pipe  or  duct  43  which  acts  as  a 
30  decanting  means  for  conducting  off  the  unsettled 
oil  to  a  locus  of  use.  By  baffling  the  discharge  of 
the  material  entering  the  receptacle  28,  the  con¬ 
tents  of  the  same  may  flow  very  slowly  from  one 
end  of  the  receptacle  to  the  other  end,  namely  the 
35  decanting  end,  so  that  the  settling  of  the  heavier 
material  may  occur  during  the  slow  passage  of  the 
contents.  It  has  been  found  that  the  unsettled 
material  or  oil  at  the  surface  or  upper  part  of  the 
receptacle  28  will  Be  substantially  without  any 
40  colloidal  or  suspended  particles  of  carbon,  adsorb¬ 
ent  or  the  like  and  the  oil  passing  through  the 
ducts  43  is  in  condition  to  be  used  as  fuel  oil  or  the 
like. 

In  Fig.  5  is  shown  an  alternate  construction 
45  with  substantially  corresponding  parts  to  that 
shown  in  the  figures  above  described,  the  still 
comprising  a  drum  I ,  sluice-ways  3  and  4  leading 
into  headers  44  and  45  connected  by  a  bank  of 
tubes  46.  The  ducts  13,  14  and  15  are  respec- 
50  tively  connected  to  the  headers  45,  44  and  the 
drum  I  and  similarly  to  the  manner  of  connecting 
the  same  in  the  still  shown  in  Fig.  1  of  the  draw¬ 
ings. 

In  Figs.  6  and  7  is  shown  a  further  form 
55  wherein  a  vertical  drum  47  may  correspond  to  the 
drum  I  of  the  apparatus  above  described,  or  a  re¬ 
action  chamber  of  a  still  in  which  the  oil,  or  the 
like,  may  be  previously  heated,  and  the  ex¬ 
traction  of  the  distillates  may  be  effected  in  the 
60  reaction  chamber.  A  fluid  inlet  conduit  8  for  the 
material,  such  as  the  heated  oil,  is  connected 
thereto  to  convey  the  same  into  the  chamber,  and 
the  vapors  extracted  therein  may  be  carried  off 
through  conduit  12,  similar  to  that  of  the  forms 
65  shown  in  Figs.  1  and  5.  A  conduit  48,  corre¬ 
sponding  to  conduit  13,  of  the  form  shown  in  Fig. 
1,  leads  from  the  lower  part  of  the  still  47  and 
is  preferably  in  the  form  of  a  spider  49  having 
curved  branches  which  are  perforated  at  the  lower 
70  parts  thereof  to  form  inlet  ports  50  through  which 
may  pass  the  residuum  or  flush  material  from  the 
lower  end  portion  of  the  drum  47.  This  spider 
form  of  device  is  an  alternate  of  that  shown 


are  merely  illustrative,  it  is  to  be  understood  that 
the  Invention  comprehends  the  use  of  any  other 
type  of  still  together!  with  the  vaporizer  with  or 
without  the  settling  tank  as  herein  described 
and  illustrated  upon  the  drawings,  it  also  being  5 
understood  that  other  forms  of  vaporizers  and 
settling  devices  may  be  used. 

In  the  operation  of  the  device  the  oil  or  other 
material  to  be  distilled  is  regularly  fed,  together 
with  the  desired  amount  of  adsorptive  substance  jq 
and  the.  like,  either  continuously  or  intermit¬ 
tently,  such  as  through  the  pipe  8  or  into  any 
convenient  part  of  the  apparatus.  The  propeller 
aids  in  circulating  the  shell  contents  downwardly 
in  the  sluice-way  S,  t]  irough  the  drum  8,  the  tubes  15 
7,  drum  8,  upwardly  ia  sluice-way  4,  into  the  drum 
I,  returning  toward  the  sluice-way  3.  This  cir¬ 
culation  through  th  :  tubes  is  effected  at  much 
higher  velocities  than  could  formerly  be  obtained. 
The  heating  is  applied,  of  course,  to  the  tubes  7  20 
and  other  parts  as  Is 'usual  in  heating  a  still  of 
this  type. 

If  thermal  convection  were  used  alone  It  would 
be  impossible  to  secure  as  great  or  greater  veloc¬ 
ity  than  one  foot  per  second  through  the  tubes.  25 
This  would  be  far  00  low  a  velocity  to  effect 
any  distribution  of  the  adsorbent.  With  the  com¬ 
bined  action  of  the  propeller  and  thermal  convec¬ 
tion  a  high  velocity  or  rapid  flow  is  obtained 
sufficient  to  produce  the  necessary  dispersion  of  30 
the  adsorbent.  It  has  been  found  that  a  rate  of 
flow  through  the  tubes  of  about  9  feet  per  sec¬ 
ond  gives  very  satisfactory  results. 

Vapors  or  distillates  will  collect  above  the  con¬ 
tents  in  the  drum  I  and  be  carried  off  through  35 
the  vapor  conduit  12  to  the  desired  point. 

During  the  process  of  distillation,  particularly 
with  oil,  carbon  Is  usually  formed  and  if  not 
properly  treated  will  ordinarily  be  deposited  in  the 
still  and  become  encrusted  or  baked  upon  the  walls  40 
of  the  still,  particularly  in  the  drum  6.  In  order 
that  this  produced  material  may  not  remain  or 
be  deposited  in  the  still  the  invention  compre¬ 
hends  the  idea  of  feeding  the  material  to  be  dis¬ 
tilled  regularly  and  to  conduct  off,  from  the  se-  45 
lected  points  of  the  still,  the  flush  material  in  a 
relatively  large  quantity.  In  order  that  the  de¬ 
posit  will  not  be  formed  into  a  hard  material  the 
oil  is  treated  with  an  adsorbent  in  a  relatively 
small  portion.  This  acts  to  maintain  the  carbon  so 
particles  or  the  like  in  colloidal  form  whereby  it 
may  be  carried  away  in  suspended  form  or  the  like 
with  an  excess  amount  of  oil,  to  the  vaporizing 
device.  When  oil  is  created  in  the  presence  of  an 
adsorbent  or  adsorptive  substance,  the  latter  will  56 
act  upon  or  in  connectlton  with  the  impurities  or 
foreign  substances  ixk  the  oil  or  petroleum  or  the 
like,  and  particularly  upon  or  in  connection  with 
the  carbon  freed  in  the  treatment  of  the  contents 
of  the  still.  The  adsorbent  is  added  to  the  charge  80 
so  that  the  oil  and  adsorbent  are  thoroughly 
mixed  before  entry  into  the  still,  only  a  uman  por¬ 
tion  of  adsorbent  being  so  added.  The  action  of 
the  adsorbent,  as  determined  by  experiments, 
appears  to  be  that  the  adsorbent,  particularly  86 
lime,  selectively  adsorbs  asphaltene  bodies  which 
have  been  produced  as  a  degradation  product  of 
the*  reactions  involved  in  cracking. .  In  their 
degradation  these  asphaltenes,  for  the  most  part, 
hold  on  to  the  sulphur  originally  present  in  the  70 
charging  stock.  The  final  step  in  the  degrada^  A  £ 
tion  of  asphaltene  is  carbon.  When  these  a**-*c 
phaltenes  go  to  carbon,  the  sulphur  held  in  the 
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phide.  This  action  takes  place  within  the  lime 
masses  in  contact  with  an  alkaline  body  which 
immediately  enters  in  reaction  with  it.  The  fact 
that  the  lime  in  this  way  neutralizes  the  hydrogen 
s  sulphide  or  other  sulphur  body  prevents  its  action 
upon  the  metal  of  the  still,  thus  corrosion  is  sub¬ 
stantially  reduced.  Furthermore,  since  iron  sul¬ 
phide  acts  as  a  binding  agent  in  the  consolida¬ 
tion  of  carbon  masses,  (hard  carbon  formation), 
lu  and  since  the  use  of  lime,  in  correct  amounts,  pre¬ 
vents  a  formation  of  iron  sulphide,  therefore  the 
use  of  this  or  like  adsorbent  serves  to  allow  the 
carbon  produced  to  remain  in  an  unconsolidated 
form.  This  action  is  fundamentally  inherent  in 
15  the  use  of  lime  or  like  adsorbent,  when  used  in 
the  amounts  to  act  as  an  adsorbent  and  not  as 
a  catalyzer.  There  is  a  difference  in  the  action 
of  lime  or  like  substance  in  large  amounts  and 
the  action  thereof  in  small  amounts.  In  this 
20  invention  the  lime  Is  intimately  or  widely  dis¬ 
persed  or  distributed  throughout  the  whole  mass 
of  material  in  the  circuit  of  the  still.  This  dis¬ 
persed  condition  achieves  a  fundamental  effect 
not  possible  when  lime  is  used  in  large  quantities 
25  and  particularly  in  large  masses,  as  heretofore 
used.  Lime  in  large  amounts  and  particularly  in 
large  masses  wlil  catalyze  the  formation  of  carbon 
through  local  overheating  and  coking  which  is 
the  condition  which  this  invention  avoids.  This 
30  is  avoided  by  the  discovery  of  using  only  so  much 
as  is  required  to  neutralize,  so  to  speak,  the  par¬ 
ticular  amount  of  the  deleterious  substances  freed 
in  the  cracking  action.  In  other  words,  a  large 
amount  of  lime  will  catalyze  the  production  of 
35  coke  while  a  small  amount  of  it  will  by  reason  of 
its  adsorbent  action  give  the  desired  carbon  char¬ 
acteristics. 

Accordingly,  in  this  invention,  the  carbon  par¬ 
ticles  and  impurities  appear  to  be  held  in  a  sort 
40  of  suspended  or  fluidal  state  and  may  be  readily 
drawn  off  or  flushed  out  with  excess  oil  from  the 
still,  the  oil  apparently  acting  as  a  carrier  or  ve¬ 
hicle,  this  flushing  action  being  effected  at  such 
a  rate  as  to  prevent  any  accumulation  such  that 
45  no  local  overheating  develops  and  hence  no  coke 
is  formed.  Thus  the  removal  or  drawing-off  or 
flushing  out  of  the  material  is  easily  effected.  The 
foreign  bodies  or  impurities  and  carbon  particles 
that  may  be  acted  upon  by  the  adsorbent  may 
50  be  such  as  finely  divided  or  colloidal  carbon, 
complex  tarry  compounds  of  high  molecular 
weight,  dissolved  coloring  matter  as  well  as  traces 
of  suspended  alkali,  acid  and  moisture,  and  also 
certain  sulphonatcs  and  similar  compounds,  re- 
65  sidual  from  certain  oil  treatments.  All  of  these 
ingredients,  in  the  present  invention,  are  dis¬ 
persed  or  distributed  throughout  the  whole  mass 
or  contents  in  the  still  and  are  caused  to  be  con¬ 
tinuously  drawn  out  through  the  ducts  13  or  14 
60  or  15,  selectively,  into  the  vaporizing  chamber. 
There  are  many  adsorbents  or  adsorptive  mate¬ 
rials  that  may  be  used  for  this  purpose. 
Examples  of  those  that  may  be  used  are  the  fol¬ 
lowing:  Altunina,  bauxite,  kaolinite,  China  clay, 
65  bentonite,  magnesite,  iron  oxide,  bone  ash,  bog 
iron  ore,  coke,  coal,  clays  of  various  types,  par¬ 
ticularly  acid  treated  clays,  fuller’s  earth,  alka¬ 
line  earth  oxides,  such  as  calcium  oxide  or  lime  in 
its  various  forms,  and  magnesium  oxide;  and  sili- 
70  ca-gel.  such  as  that  formed  by  mixing  sodium  sili¬ 
cate  and  sulphuric  acid  and  allowing  to  rest  for  a 
483  ^ven  Period  to  set  into  a  homogeneous  jelly-like 
mass,  which  is  called  hydrogel,  and  which  is 
around,  lixiviated,  dried  and  activated  to  form  ul- 


Whlle  any  one  of  these,  and  others  not  named, 
may  be  used  as  an  adsorbent,  I  prefer  to  make 
use  of  lime  or  fuller’s  earth  or  the  like. 

While  the  oil  is  being  cracked  or  distilled,  it 
is  preferable  that  an  excess  amount  of  it  be  fed  6 
into  the  still,  that  is,  a  substantial  amount  great¬ 
er  than  is  necessary  to  just  supply  the  amount 
that  is  being  distilled  or  cracked  so  that  it  will 
act  as  a  flushing  medium  or  carrier  for  the  colloi¬ 
dal  or  suspended  particles  of  carbon  and  other  10 
similar  materials,  so  as  to  carry  the  same  off  con¬ 
tinually  from  the  drums  and  into  the  vaporizing 
device. 

What  has  been  referred  to  as  the  first  or  initial 
residuum  or  “flush”  is  not  in  fact  a  residuum  in  15 
the  usual  sense  of  the  word  but  is  in  fact  a  with¬ 
drawal  of  a  portion  of  the  stock  in  the  still  and 
may  be  termed  wash  oil  or  “flush”  and  it  is  an 
average  sample  of  the  stock  in  the  still  or  cir-  * 

cult  thereof,  together  with  particles  of  carbon,  ad-  20 
sorbent  and  impurities,  in  dispersed  and  distrib¬ 
uted  suspended  or  like  condition,  so  that  the 
flushed  mass  is  in  the  nature  of  homogeneity. 

It  is  withdrawn  to  the  extent  or  in  amount  or 
rate  equal  to  about  45  to  65  percent  of  the  oil  26 
fed  or  charged  into  the  circuit  of  the  still.  Its 
purpose  is  to  wash  out,  flush  out  or  carry  away 
the  dispersed  lime  and  suspended  and  finely 
divided  carbon,  and  combined  impurities  and  the 
like.  There  is  no  settling  out  of’these  substances  30 
at  any  point  of  the  circuit  of  the  system  except 
in  the  settling  tank  26.  It  has  been  found  that 
regardless  of  the  length  of  the  run,  the  amount  of 
such  material  present  in  the  still  at  the  end  of  the 
run  is  substantially  fixed  and  substantially  equal  35 
to  that  present  at  any  instant  of  time  during  * 

such  run.  It  is  this  amount  of  such  material 
that  remains  in  the  still  at  the  end  of  a  run  and 
is  removed  therefrom  in  the  form  of  friable  pow¬ 
der  at  the  cleaning  after  shut-down,  and  this  is  40 
the  same  irrespective  of  the  length  of  the  run. 

In  other  words,  it  is  what  is  in  the  charge  when 
the  still  is  shut  down.  However,  it  can  be  flushed 
out  by  continuing  the  flushing-out  or  drawing-off 
operation  during  the  shutting  down.  45 

Also,  what  has  been  referred  to  as  the  second  or 
intermediate  residuum  or  “flush"  is  not  a  resid¬ 
uum  in  the  usual  sense  of  the  word.  The  first  or 
initial  residuum  or  flush  referred  to  in  the  pre¬ 
ceding  paragraph  withdrawn  from  the  still  at  50 
the  desired  point  in  amounts  ranging  from  45 
to  65  percent  of  the  oil  being  charged  and  being 
in  substantially  homogeneous  condition  passes  to 
the  expansion  chamber  or  evaporator  20  where 
vapors  are  released  by  virtue  of  the  release  of  55 
pressure  and  the  contained  heat.  The  vapors 
pass  off  and  are  condensed  to  be  recycled  with  ' 

the  charging  stock  to  the  still.  The  remainder, 
still  in  a  homogeneous  condition  is  flowed  to  the  M 

settling  tank.  The  carbonaceous  and  lime  ma-  60 
terlals  are  carried  with  it.  * 

The  third  or  final  residuum  is  a  special  form  of 
settlings  in  the  settling  tank,  the  lime  and  car¬ 
bonaceous  material  sinking  to  the  bottom  and 
becoming  quiescent.  This  is  the  first  settling  ac-  65  < 

tion  that  occurs  in  the  whole  system.  The  super¬ 
natant  liquid,  is  substantially  free  of  suspended  , 

matter,  is  drawn  off  to  fuel  tanks,  and  the  accu¬ 
mulated  solids  in  the  bottom  of  the  settling  tank 
are  discharged,  when  desired,  through  the  dis-  70  * 

charge  means  40.  Such  material  is  in  the  form 
of  a  sludge  and  is  more  or  less  saturated  with 
a  small  amount  of  oil,  usually  designated  as  fuel  j 

Oil.  In  Previous  processes  the  materials  lisnallv 
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final  separation,  or  the  ultimate  degraded  prod¬ 
ucts,  and  are  entirely  different  from  the  settlings 
of  this  process.  Furthermore,  this  final  residuum 
is  in  no  sense  produced  within  the  cyclic  path  in- 
5  volved  in  the  cracking. 

The  flushing  of  wash  oil  or  “flush”  from  the 
circuit  of  the  system  is  in  large  proportion 
amounting  to  from  45  to  65  percent  of  the  oil  fed 
to  the  still.  The  “flush”  or  flushed-out  material 
io  is  of  the  same  characteristics  as  that  in  the  still, 
or  in  other  words  is  an  average  sample  of  the 
still  contents.  The  portion  thus  flushed  out  is 
subjected  to  expansion  in  the  expander  or  sepa¬ 
rator  where  the  distillates  or  vapors  pass  to  a 
15  condenser,  and  Is  recycled  with  the  charging 
stock  for  the  further  treatment  in  the  still.  The 
remainder  bf  the  material  in  the  expander  is  still 
of  homogeneous  character  and  is  flowed  into  the 
settling  tank  where  the  heavier  particles  and  the 
20  like  settle  into  a  thick  black  mass,  saturated 
with  oil  (fuel  oil)  and  is  drawn  off  as  desired. 
This  mass  comprises  carbon,  the  adsorbent,  and 
compounds  of  the  adsorbent  and  sulphur  and 
other  Impurities.  The  oil,  free  of  these  settlings, 
-3  may  be  drawn  off  from  the  upper  part  of  the 
settling  tank.  This  is  the  first  place  in  the 
system  where  there  is  any  residuum  in  the  or¬ 
dinary  sense  of  the  word,  yet  this  residuum  is  of 
a  different  character  than  that  heretofore  pro- 
30  duced  in  other  systems. 

It  will  be  noted  that  the  distilling  action  is  in 
the  presence  of  heat  and  under  pressure.  The 
flow  of  the  flush  material  from  the  still  may  be 
controlled  by  the  valves  16  or  17  or  18,  whlch- 
.35  ever  duct  is  selected  to  be  used,  and  the  rate  of 
flow  into  the  vaporizer  as  desired.  As  the  flush 
material  passes  into  the  evaporator,  it  will  be 
caused  to  pass  either  over  the  surface  of  the 
walls  thereof  or  over  the  top  surface  of  the  dla- 
40  phragm  so  as  to  spread  the  flush  material  into 
a  large  area  surface  or  into  the  oil  mass  for  the 
extraction  thereof  of  further  distillates.  This 
material  in  the  vaporizer  is  subjected  to  reduced 
pressure,  usually  about  atmospheric  pressure,  but 
45  it  is  to  be  understood  a  greater  or  less  pressure 
may  be  used  so  long  as  it  is  of  less  pressure 
than  that  used  in  the  still.  The  effect  of  this 
reduced  pressure  is  to  cause  the  contained  heat 
in  the  flush  material  to  force  out  or  extract  the 
50  distillates  from  the  material  which  will  pass  to  - 
the  upper  part  of  the  vaporizer  and  into  the 
ducts  80  and  the  manifold  81.  The  vapors  may 
then  be  drawn  off  through  the  duct  32  to  the 
condensing  device  38  and  recycled  with  the 
53  charging  stock  of  the  still  or  collected  in  storage 
as  desired.  The  remaining  material  in  the  va¬ 
porizer,  which  may  be  termed  the  secondary  or 
intermediate  residuum  or  flush,  may  then  flow 
slowly  through  the  duct  22  into  the  manifold 
0.0  23  and  into  any  one  of  the  settling  tanks  26  as 
may  have  the  conduit  24  open  thereto.  This 
material  will  flow  slowly  into  the  chamber  26 
upon  the  baffling  plate  42  where  it  will  spread 
to  the  edges  thereof  and  flow  slowly  into  the 
G5  contents  of  the  receptacle.  This  baffling  will  ef¬ 
fect  such  slow  movement  of  the  material  into 
the  receptacle  that  there  will  not  be  produced 
any  currents  or  eddies  in  the  receptacle.  The 
flow  from  one  end  to  the  other  end  of  receptacle 
70  26  will  be  very  slow  such  that  all  the  suspended 
'  particles  and  colloidal  matter  will  have  a  chance 
to  settle  to  the  lower  part  of  the  receptacle  and 
the  unsettled  material  or  fuel  oil  will  remain  in 
the  upper  part  of  the  receptacle  and  be  carried 
'£5  Off  or  decanted  through  the  passage  or  duct  48. 


This  residuum,  which  may  be  termed  the 
residuum,  but  more  properly,  the  settlings  in 
the  receptacle  26,  may  be  removed,  when  suffi¬ 
ciently  accumulated,  by  the  removal  of  the  cov¬ 
ers  in  the  manholes  39  48.  This  residuum,  5 

when  removed,  may  be  used  as  fuel  material, 
briquetted  or  otherwise  used  as  a  by-product. 

The  present  invention  comprises  or  Involves  at 
least  the  three  following  fundamental  features, 
namely,  the  rapid  and  repeated  circulation  of  10 
the  charge  in  the  still,  the  flushing  out  of  a  sub¬ 
stantial  amount  of  such  stock,  and  the  dispers¬ 
ing  of  an  adsorptive  in  the  stock  to  prevent  the 
coking  of  carbon  and  to  eradicate  any  corrosive 
constituent.  The  propeller  10,  driven  at  a  suit-  15 
able  speed,  forces  a  rapid  and  repeated  circula¬ 
tion  of  the  oil  charge  in  the  circuit  of  the  still, 
and  at  a  high  velocity,  a  velocity  much  higher 
than  has  heretofore  been  considered  possible  or 
practical.  Furthermore]  this  circulation  is  inde-  20 
pendent  of  the  rate  of  feed  and  is  in  no  degree 
affected  thereby,  m  the  present  Invention  the 
lineal  velocity  in  the  tubes  is  in  excess  of  four 
feet  per  second  and  in  experiments  made  the 
velocities  of  about  ten  to  twelve  feet  per  second  25 
were  found  to  be  very  satisfactory.  These  high 
velocities  appear  to  afford  a  higher  rate  of  heat 
transfer  and  to  reduce  the  thickness  of  the  slower 
moving  oil  film  or  layer  on  the  inner  surface  of 
the  tubes.  As  a  consequence  of  these  facts  this  30 
invention  affords  a  minimum  “overheating”  of 
the  charge.  This  fundamental  advantage  is  in¬ 
dicated  by  the  fact  that  the  rate  of  gasoline  pro¬ 
duction  is  substantially  the  same  when  operat¬ 
ing  on  recycle  stocks  produced  by  means  of  thl*  35 
invention  as  it  is  when  operating  on  virgin  stocks 
at  any  given  temperature.  These  high  velocities 
tie  in  fundamentally  with  the  use  of  lime  as 
practised  under  this  invention  in  that  they  matr* 
possible  the  intimate  dispersion  of  the  adsorb-  4n 
ent  and  insure  the  essential  homogeneity  of  the 
oil  flushed  from  the  still.  So  far  as  I  know  this 
is  true  of  no  other  process.  The  flushing-out  of 
a  substantial  average  sample  of  the  stock  at  a 
rate  compared  to  that  being  charged  effects  a  45 
scavenging  of  all  foreign  products  and  Impurities 
while  in  a  state  of  fluidity.  The  use  of  an  ad¬ 
sorbent,  such  as  lime,  has  at  least  three  impor¬ 
tant  effects,  namely  the  maintaining  of  the  car¬ 
bon  in  a  finely  divided  and  non  -consolidating  50 
state  or  condition,  the|  prevention  of  corrosion 
by  eradicating  any  impurities  or  changing  the 
same,  such  as  sulphur,  into  a  form  that  is  not 
corrosive,  and  the  promotion  and  formation  of 
a  product  having  compounds  of  anti-knock  char-  33 
acteristlcs. 

The  parts  of  the  apparatus  are  so  located  that 
the  materials  will  travel,  after  reaching  the 
evaporator,  all  by  gravity  without  the  necessity 
of  force  pumps  and  other  pressure  devices.  It  60 
will  be  understood,  if  desired,  a  second  evapo¬ 
rator  may  be  used  ini  between  the  evaporator 
described  and  the  settling  device.  This  process 
may  be  carried  out  tp  any  desired  number  of 
evaporators,  depending  upon  the  degree  of  ex-  C5 
traction  of  distillates  desired. 

While  I  have  herein  described  and  upon  the 
drawings  illustrated  a  few  illustrative  embodi¬ 
ments  of  the  invention,  it  is  to  be  understood 
that  the  invention  is  not  limited  to  the  particu-  70 
lar  details,  constructions  and  arrangements  of 
parts,  described  and  Illustrated,  but  that  other 
constructions,  arrangements  of  parts,  and  de¬ 
tails  are  comprehended  by  the  Invention  with¬ 
out  departing  from  the  spirit  thereof.  7* 
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Having  thus  described  my  invention, 


I  claim: 

1.  A  process  of  cracking  higher  boiling  point 
hydrocarbon  oils  to  form  lower  boiling  point  by- 

5  drocarbon  oils  which  comprises  subjecting  a 
body  of  oil  to  be  cracked  to  distillation  In  a 
container  under  supers tmospherlc  pressure  and 
at  a  cracking  temperature,  feeding  Into  said  body 
of  oil  during  said  process  charging  stock  con- 
10  sisting  of  oil  commingled  with  particles  of  a 
finely  divided  adsorptive  material,  adsorbing  with 
such  divided  material  the  particles  of  carbon- 
forming  substance  in  the  cracking  oil,  maintain¬ 
ing  the  particles  of  divided  material  in  a  dis- 
25  persed  condition  throughout  the  oil  and  with¬ 
drawing  during  said  process  a  portion  of  the  oil 
containing  such  dispersed  adsorptive  particles 
carrying  the  adsorbed  substance;  the  amount  of 
adsorptive  material  in  the  oil  fed  in  and  the 
20  amount  of  such  material  carrying  the  adsorbed 
substance  in  the  oil  withdrawn  being  so  regu¬ 
lated  as  to  maintain  the  body  of  oil  undergoing 
distillation  below  that  point  of  saturation  with 
such  material  as  would  otherwise  cause  deposi- 
25  tion  of  such  material  upon  the  heating  surfaces 
of  the  container. 

2.  A  process  of  treating  hydrocarbon  oils  con¬ 
sisting  in  flowing  the  oil  through  a  channel 
extending  in  part  through  a  heating  zone,  main- 

30  taining  the  oil  in  said  channel  at  a  pressure  and 
temperature  sufficient  to  crack  the  oil,  adsorbing 
the  particles  of  carbon-forming  material  in  the 
cracking  oil  with  a  finely  divided  mineral  mate¬ 
rial,  such  as  lime,  dispersed  throughout  the  oil, 
35  and  maintaining  such  carbon-laden  material  in 
a  suspended  condition  by  mechanical  agitation 
of  the  oil  to  prevent  consolidation  of  the  carbon 
and  its  depositing  upon  the  inner  walls  of  the 
channel. 

40  3.  The  process  of  cracking  oil  which  comprises 

maintaining  a  main  body  of  oil  at  a  cracking 
temperature  and  pressure,  continuously  taking  off 
vapors  therefrom;  supplying  such  quantity  of  di¬ 
vided  adsorptive  material  to  the  main  body  of 
45  oil  as  may  be  maintained  in  dispersed  suspension 
therethrough,  maintaining  the  adsorptive  mate¬ 
rial  in  such  dispersed  condition,  adsorptive  the 
carbon-forming  material  in  the  oil  being  cracked 
and  retaining  it  in  suspension  in  the  oil  with  the 
50  divided  material;  continuously  supplying  fresh 
oil  to  maintain  in  proper  volume  said  body  of  oil 
undergoing  cracking;  continuously  withdrawing 
oil  containing  the  suspended  carbon-laden  mate¬ 
rial  for  the  purpose  of  preventing  an  increase 
55  of  such  material  in  the  main  body  of  oil  over 
a  predetermined  proportion;  reducing  the  pres¬ 
sure  on  said  withdrawn  oil  and  carbon-laden 
material;  taWng  off  vapors  from  the  withdrawn 
oil  to  increase  the  concentration  of  the  carbon- 
00  laden  material  and  reduce  the  volume  of  oil 
containing  such  suspended  material;  and  effect¬ 
ing  a  separation  of  the  solid  material  from  the 
oil  by  stagnating  the  oil  so  as  to  precipitate  the 
concentrated  solids  by  settling  and  decanting  off 
o5  the  supematent  liquid. 

4.  The  process  of  cracking  oil  which  comprises 
subjecting  the  oil  to  a  cracking  temperature 
l'j  under  pressure  in  a  still,  supplying  to  the  oil 
such  quantity  of  adsorptive  material  in  divided 
70  form  as  may  be  maintained  in  suspension 
throughout  the  oil  being  cracked,  maintaining 
the  divided  material  in  a  suspended  condition 

S'  throughout  the  oil  by  rapid  forced  circulation 
-*  of  the  oil  through  a  channel  of  said  still,  retain- 
(  lng  the  carbon  in  such  channel  in  nan-con¬ 


solidated  form  by  association  with  the  particles 
of  suspended  divided  material,  conducting  the  oil 
relatively  quickly  through  a  heated  portion  of 
said  channel,  and  withdrawing  from  said  chan¬ 
nel  oil  containing  the  suspended  particles  of 
divided  material  with  the  associated  carbon. 

5.  A  process  of  cracking  oil,  comprising  sub-  - 

jectlng  the  oil  to  heat  and  pressure,  taking  off 
vapors  from  said  oil,  dispersing  such  quantity  of 
divided  lime  throughout  said  oil  as  will  adsorb  m 
sufficient  of  the  carbon  and  carbon-forming  sub¬ 
stances  in  the  cracking  oil  to  prevent  their  con¬ 
solidation.  supplying  fresh  oil,  and  continuously  * 

withdrawing  a  sufficient  quantity  of  the  oil  con¬ 
taining  suspended  lime  with  adhering  carbona-  25 
ceous  material  to  prevent  deposition  of  said  • 
material. 

6.  The  process  of  converting  a  heavy  hydro¬ 

carbon  oil  Into  a  lighter  product,  comprising  flow¬ 
ing  the  oil  in  a  stream,  subjecting  the  oil  to  20  * 

cracking  heat  and  pressure,  supplying  such  quan¬ 
tity  of  lime  to  the  oil  during  the  cracking  treat¬ 
ment  that  carbon  and  carbon-forming  substances 

are  adsorbed  and  retained  in  suspension  by  the 
lime,  and  withdrawing  a  portion  of  the  mix-  25 
ture  to  relieve  the  flowing  stream  of  oil  of  any 
excess  quantity  of  such  lime. 

7.  A  process  of  cracking  oil  including  the  steps 
of  continuously  feeding  Into  a  body  of  circulat¬ 
ing  oil,  charging  stock  comprising  oil  mixed  with  30 
a  finely  divided  mineral  substance  having  a  char¬ 
acteristic  adsorptive  action  for  carbon  and  car¬ 
bon-forming  material;  continuously  maintaining 
such  mineral  substance  In  a  dispersed  condition 
throughout  said  body  of  oil;  maintaining  super-  35 
atmospheric  pressure  on  said  body  of  circulating 

oil;  withdrawing  in  a  substantially  continuous  * 
manner  a  portion  of  said  circulating  oil  and  dis¬ 
persed  mineral  substance;  the  amount  of  finely 
divided  mineral  substance  fed  into  said  body  of  40 
circulating  oil  being  so  restricted  as  to  permit  of 
its  being  maintained  in  a  uniformly  dispersed 
condition  throughout  the  said  body  of  circulating 
oil. 

8.  In  an  oil  cracking  process  in  which  carbon-  45 
forming  material  is  produced,  the  steps  of  charg¬ 
ing  Into  a  body  of  oil  subjected  to  cracking  con¬ 
ditions  additional  oil  and  a  finely  divided  mineral 
substance  having  a  characteristic  adsorptive  ac¬ 
tion  for  carbon-forming  material;  dispersing  50 
said  finely  divided  mineral  substance  throughout 
said  body  of  oil;  withdrawing  from  said  body  of 
oil  during  said  process  a  portion  of  said  oil  and 
dispersed  mineral  substance;  the  amount  of  said  * 
finely  divided  mineral  substance  charged  Into  55 
said  body  of  oil  being  so  regulated  as  to  permit 

of  its  intimate  contact  in  suspension  with  said 
carbon-forming  material. 

9.  In  a  process  of  cracking  oil,  the  steps  of 

dispersing  throughout  a  body  of  circulating  oil,  60  4 

finely  divided  particles  of  lime;  adsorbing  par¬ 
ticles  of  carbon-forming  substances  In  the  crack¬ 
ing  <41  by  said  dispersed  particles  of  lime;  main¬ 
taining  In  a  homogeneous  condition  the  oil  and 

the  dispersed  particles  of  carbon-laden  Ume  by  65 
rapid  circulation  of  the  oil;  and  relieving  said  < 
body  of  oil  of  carbonaceous  and  carbon-forming 
substances  by  drawing  off  a  portion  of  such  ho¬ 
mogeneous  mixture  of  oil  and  particles  of  car¬ 
bon-laden  lime.  70 

10.  In  a  process  of  cracking  oil,  the  steps  of  * 
charging  oil  during  the  cracking  process  into  a 

still;  dispersing  lime  In  a  finely  divided  condi¬ 
tion  throughout  the  oil  In  said  still;  contacting 
with  said  dispersed  Ume  carbon  and  carbon-  70 


2,167,811  7 

forming  material  in  suspension  in  the  oil:  inti-  tactlng  and  removing  carbon  and  Carbon-forming 


mately  associating  the  lime  with  such  material; 
and  removing  from  the  still  during  the  cracking 
process  such  proportion  of  the  lime  so  associated 
5  with  said  material  as  to  maintain  the  still  free 
from  consolidated  carbon. 

11.  A  method  of  removing  carbon  and  carbon¬ 
forming  substances  from  a  body  of  oil  undergo¬ 
ing  distillation  wherein  said  body  of  oil  is  sub- 

10  jected  to  heat  treatment  productive  of  carbon 
and  carbon-forming  substances,  which  comprises 
the  steps  of  dispersing  and  retaining  in  suspen¬ 
sion  throughout  said  body  of  oil  a  finely  divided 
adsorptive  material,  such  as  lime;  causing  the 
15  association  therewith  of  carbon  and  carbon- 
forming  substances  in  the  oil  by  contacting  with 
the  suspended  adsorptive  material;  maintaining 
a  suspended  distribution  throughout  the  oil  of 
such  carbon  associated  material;  and  withdrawing 
20  during  said  distillation  a  portion  of  said  body  of 
oil  containing  suspended  carbon  associated  mate¬ 
rial. 

12.  A  process  of  converting  heavier  hydrocar¬ 
bon  oil  into  lighter  hydrocarbon  oil  which  ln- 

25  eludes  the  steps  of  flowing  said  heavier  oil  com¬ 
mingled  with  lime  particles  through  a  channel 
extending  in  part  through  a  heating  zone;  main¬ 
taining  the  oil  in  said  channel  at  a  pressure  and 
temperature  sufficient  to  crack  the  oil;  contact- 
30  ing  and  retaining  carbon  and  carbon-forming 
material  produced  in  the  cracking  oil  in  intimate 
association  with  said  lime  particles;  and  main¬ 
taining  such  a  rapid  flow  of  the  oil  through  the 
portion  of  said  channel  in  the  heating  zone  that 
35  the  lime  particles  and  associated  carbonaceous 
material  are  carried  therethrough  in  suspension  in 
the  oil.  . 

13.  A  process  of  cracking  oil  including  the 
steps  of  continuously  feeding  into  a  body  of  cir- 

40  culating  oil,  charging  stock  comprising  oil  and 
such  percentage  of  a  finely  divided  mineral  ad¬ 
sorptive  material  as  can  be  maintained  in  a  dis¬ 
persed  condition  throughout  said  body  of  circulat¬ 
ing  oil;  subjecting  the  mixture  of  oil  and  ad- 
45  sorptive  material  to  heat  and  pressure;  con¬ 
tacting  and  retaining  in  intimate  association  with 
said  dispersed  adsorptive  material  carbon  and 
carbon-forming  substances  in  the  cracking  oil; 


material  by  intimate  association  with  said  lime; 
and  withdrawing  during  said  cracking  a  portion 
of  the  oil  and  dispersed  lime  with  associated  car¬ 
bon  from  said  body  of  oiL  5 

16.  A  method  of  treating  carbon  and  carbon- 
forming  substances,  to  prevent  their  consolida¬ 
tion  during  a  cracking  operation  in  an  oil  still, 
comprising  adding  finely  divided  particles  of  lime 
to  the  oil  in  said  still;  contacting  and  adsorbing  iq 
carbon  and  carbon-forming  substances  with  said 
lfme  whereby  said  carbon  and  carbon-forming 
substances  may  be  carried  off  with  the  lime  in  a 
stream  of  oil  drawn  from  the  still  during  said 
cracking  operation.  jg 

’  •  17.  The  process  of  converting  a  heavy  hydro¬ 
carbon  oil  into  a  lighter  product,  comprising  \  : 
flowing  the  oil  in  a  stream;  subjecting  the  oil  in 
said  stream  to  a  cracking  heat  and  pressure: 
and  supplying  and  dispersing  to  and  throughout 
said  stream  of  oil  la  quantity  of  finely  divided 
lime  sufficient  for  adsorbing  and  retaining  carbon 
and  carbon-forming  substances  in  suspension. 

18.  The  process  of  converting  a  heavy  hydro¬ 
carbon  oil  into  a  lighter  product,  comprising  con-  25 
tlnuously  flowing  oil  to  be  cracked  through  a 
tube;  maintaining  pressure  on  the  oil  in  said  tube; 
externally  heating  said  tube  and  the  oil  flowing 
therethrough  to  a  cracking  temperature;  supply¬ 
ing  such  quantity  of  lime  to  the  oil  flowing  30 
through  said  tube  that  carbon  and  carbon-form¬ 
ing  substances  are  Contacted  and  retained  in  as¬ 
sociation  with  said  lime  in  the  cracking  oil;  and 
maintaining  such  a  I  rapid  flow  of  the  oil  through 
said  tube  that  the  iime  and  associated  carbona-  35 
ceous  material  are  carried  through  and  out  of 
said  tube  in  suspension  in  the  flowing  oil. 

19.  The  process  of  converting  a  heavy  hydro¬ 
carbon  oil  into  a  lighter  product,  comprising  flow¬ 
ing  the  oil  in  a  stream ;  subjecting  the  oil  in  said  40 
stream  to  a  cracking  heat  and  pressure;  supply¬ 
ing  such  quantity  of  lime  to  the  oil  in  said  stream 
that  carbon  and  carbon-forming  substances  are 
adsorbed  and  retained  in  suspension  by  the  lime;  -s» 
conducting  a  portion  of  the  oil  and  suspended. 45 
substances  from  said  stream  to  a  zone  of  reduced 
pressure  where  vapors  are  released;  and  with¬ 
drawing  the  unvaporized  mixture  of  oil  and  sus- 


conducting  off  in  a  subtsantlally  continuous  man- 
50  ner  adsorptive  material  including  said  retained 
carbon  and  carbon-forming  substances  together 
with  a  portion  of  said  circulating  oil  through  an 
evaporating  chamber  to  a  settling  tank;  and  re¬ 
leasing  the  pressure  on  the  withdrawn  mixture  in 
55  the  evaporating  chamber  to  distill  off  a  portion 
of  the  oil  by  its  contained  heat. 

14.  The  method  of  preventing  deposits  of  car¬ 
bon  and  carbon-forming  substances  during  the 
cracking  of  oil  in  a  still  which  comprises  flowing 
ro  the  oil  through  said  still;  supplying  to  the  still 
during  said  cracking  such  quantity  of  divided  lime 
as  may  be  maintained  in  sufficiently  dispersed 
distribution  throughout  the  oil  therein  to  con¬ 
tact  the  carbon  and  carbon-forming  substances 
05  in  suspension  and  retain  said  substances  in  a 
non -consolidated  form,  and  withdrawing  from 
the  still  during  said  cracking  a  portion  of  the  oil 
carrying  lime  associated  with  carbonaceous  sub¬ 
stances. 

70  15.  The  method  of  preventing  carbon  and  car¬ 

bon-forming  substances  produced  in  cracking  oil 
from  consolidating  into  hard  deposits  which  con¬ 
sists  in  continuously  supplying  said  oil  to  a  body 

a#  a41  AroAlrlrwr  Hlcrutrclnff  Umo  in  o 


pended  substances  from  said  zone  of  reduced 
pressure.  50  . 

20.  The  process  of  converting  a  heavy  hydro¬ 
carbon  oil  into  a  lighter  product,  comprising 
flowing  the  oil  in  a  stream;  subjecting  the  oil  in 
said  stream  to  a  cracking  heat  and  pressure;  and 
supplying  and  dispersing  to  and  throughout  said  55 
stream  of  oil  a  quantity  of  finely  divided  lime 
sufficient  for  contacting  and  maintaining  in  sus¬ 
pension  with  said  lime  carbon  and  carbon-form¬ 
ing  substances  in  said  stream  of  oil. 

21.  The  process  of  converting  a  heavy  hydro-  60 
carbon  oil  into  a  lighter  product,  comprising 
flowing  the  oil  in  a  stream;  subjecting  the  oil  in 
said  stream  to  a  cracking  heat  and  pressure;  sup¬ 
plying  and  dispersing  to  and  throughout  said 
stream  of  oil  a  quantity  of  finely  divided  lime  65 
sufficient  to  intimately  intermingle  and  associate 
with  the  carbon  and  carbon-forming  material 
occurring  in  said  process;  retaining  such  material 

in  suspension  in  said  stream;  and  withdrawing 
during  said  process  a  portion  of  said  oil  from  said  jo 
stream  together  with  its  solid  contents.  1 4  8 

22.  The  process  of  converting  a  heavy  hydro?  *  0 
carbon  oil  into  a  lighter  product,  comprising  flow- 

tnor  tVio  nil  In  a  ■  siihliW'I’.imr  tho  nil  In 
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big  a  quantity  of  lime  to  the  on  in  said  stream; 
maintaining  said  stream  of  oh  in  such  rapid  flow 
that  the  lime  contained  in  the  oil  will  be  dis¬ 
persed  throughout  said  oil  to  form  distributed 
5  nuclei;  contacting  particles;  of  carbon  and  other 
solid  carbonaceous  material  formed  in  the  crack* 
ing  stream  of  oil  with  said  lime  distributed  nuclei; 
and  retaining  said  particles  of  carbon  and  other 
solid  carbonaceous  material  in  intimate  associa- 
10  tion  with  said  lime  distributed  nuclei  whereby 
said  particles  of  carbon  and  other  solid  car¬ 
bonaceous  material  are  maintained  in  a  non- 
consolidated  condition. 

23.  In  an  oil  cracking  process  in  which  carbon- 
15  forming  material  is  produced,  the  steps  of  charg¬ 
ing  into  a  body  of  oil  subjected  to  cracking  condi¬ 
tions  additional  oil  and  a  finely  divided  mineral 
substance  having  a  characteristic  adsorptive  ac¬ 
tion  for  carbon-forming  material;  dispersing  said 

20  finely  divided  mineral  substance  in  said  body  of 
oil;  withdrawing  from  said  body  of  oil  during  said 
process  a  portion  of  said  oil  and  dispersed  min¬ 
eral  substance;  the  amount  of  said  finely  divided 
mineral  substance  charged  into  said  body  of  oil 
25  being  so  regulated  as  to  permit  of  its  intimate 
contact  in  suspension  with  said  carbon-forming 
material. 

24.  The  process  of  concerting  a  heavy  petro¬ 
leum  oil  into  a  light  one  which  consists  in  cir- 

30  culating  the  heavy  oil  in  a  closed  ring,  continu¬ 
ously  heating  a  portion  of  the  ring,  maintaining 
a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously 
35  adding  a  cracking  agent  to  said  ring  to  present 
nuclei  for  the  deposition  of  carbon,  agitating  the 
whole  to  maintain  said  nuclei  in  a  state  of  sus¬ 
pension.  and  withdrawing  residuum  including 
part  of  said  cracking  agent  with  its  deposited 
40  carbon. 

25.  The  process  of  converting  a  heavy  petro¬ 
leum  oil  into  a  light  one  which  consists  in  cir¬ 
culating  the  heavy  oil  in  a  closed  ring,  continu¬ 
ously  heating  a  portion  of  the  ring,  maintaining 

45  a  pressure  on  the  portion  of  the  ring  so  heated, 
continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously 
adding  a  cracking  agent  to  said  ring  to  present 
nuclei  for  the  deposition  of  carbon,  agitating  the 
50  whole  to  maintain  said  nuclei  in  a  state  of  suspen¬ 
sion.  and  continuously  withdrawing  residuum  in¬ 


cluding  part  of  said  cracking  agent  with  Its  de¬ 
posited  carbon. 

26.  The  process  of  converting  higher  boiling  hy¬ 
drocarbon  oils  into  lower  boiling  hydrocarbon  oils 
which  comprises  heating  a  flowing  stream  of  liquid  5 
oil  to  raise  it  to  a  cracking  temperature,  passing 
the  heated  oil  into  a  con  verting  vessel  under  super- 
atmospheric  pressure,  maintaining  the  oil  in  the 
vessel  at  a  temperature  suitable  to  active  decom¬ 
position,  leading  away  the  evolved  vapors,  intro-  10 
ducing  a  predetermined  quantity  of  substantially 
non-aqueous  lime  into  the  fresh  oil  stream,  be¬ 
fore  it  attains  a  cracking  temperature,  and  with¬ 
drawing  during  the  process  residual  material  and 
lime  from  the  bottom  of  the  converting  vessel  to  15 
prevent  the  accumulation  of  lime  in  the  vessel. 

27.  The  process  of  converting  higher  boiling 
hydrocarbon  oils  into  lower  boiling  hydrocarbon 
oils  which  comprises  heating  a  flowing  stream  of 
the  liquid  oil  to  raise  it  to  a  cracking  temperature.  20 
passing  the  heated  oil  into  a  converting  vessel 
under  superatmospheric  pressure,  maintaining 
the  oil  in  the  vessel  at  a  temperature  suitable  to 
active  decomposition,  leading  away  the  evolved 
vapors,  and  continuously  Introducing  a  prede-  25 
termlned  quantity  of  substantially  nonaqueous 
lime  into  the  fresh  oil  stream  before  it  attains 

a  cracking  temperature. 

28.  In  the  process  of  converting  higher  boiling 
hydrocarbon  oils  into  lower  boiling  hydrocarbon  30 
oils  characterized  by  heating  a  flowing  stream  of 
the  oil  to  a  cracking  temperature,  passing  the 
hot  oil  into  a  converting  vessel  in  which  a  sub¬ 
stantial  body  of  liquid  oil  is  maintained,  continu¬ 
ously  effecting  decomposition  of  the  oil  in  the  35 
vessel  tinder  superatmospheric  pressure,  the  step 

of  maintaining  a  predetermined  and  substantially 
constant  quantity  of  substantial  7  nori-aqueous 
lime  in  the  oil  subjected  to  decomposition  tem¬ 
perature.  40 

29.  In  a  process  of  converting  nigher  boiling 
hydrocarbon  oils  into  lower  boiling  hydrocarbons 
characterized  by  passing  a  stream  of  oil  heated 
to  a  cracking  temperature  through  a  converting 
zone  to  a  zone  of  less  pressure  than  the  con-  45 
verting  zone,  the  steps  of  introducing  to  and  with¬ 
drawing  from  the  oil  undergoing  cracking  in  said 
process  substantially  non-aqueous  lime  in  dis¬ 
persed  phase. 

ULYSSES  S.  JENKINS.  50 
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IN  THE 

Ini t*b  Staten  ffimtrt  nf  Appals 

FOR  THE  DISTRICT  OF  COLUMBIA 

■■  «  ♦  »  — 

No.  8479 

Sinclair  Refining  Company,  Appellant , 

vs. 

Conway  P.  Coe,  Commissioner  of  Patents,  Appellee. 

BRIEF  FOR  APPELLANT 
Jurisdictional  Statement 

Appellant  filed  its  complaint  in  the  District  Court 
Section  4915,  R.  S.  (35  U.  S.  C.,  Sec.  63)  against  the 
pellee  Conway  P.  Coe,  as  Commissioner  of  Patents,  to 
tain  a  decree  that  the  appellant  was  entitled  as  the 
of  Eugene  C.  Herthel  to  have  a  patent  issued  to  it  on 
one  of  the  three  Herthel  applications  identified  in 
amended  complaint  by  Serial  No.  167,716,  filed 
12,  1927,  Serial  No.  376,530,  filed  January  29,  1941, 
Serial  No.  394,491,  filed  May  21,  1941,  respectively, 
patent  to  contain  either 

claims  14  and  15  of  Herthel  application  Serial 
167,716,  or 

claims  1  and  2  of  Herthel  application  Serial 
376,530,  or 

claims  1  and  2  or  claims  3  and  4  of  Herthel  application 
Serial  No.  394,491  (Appellant’s  App.  1-7). 

Appellee’s  answer  (Appellant’s  App.  8-9)  contended  that 
appellant  was  not  entitled  to  a  patent  containing  any  of 
these  claims,  this  contention  apparently  being  based  largely 
upon  allegations  of  estoppel  and  res  adjudicata  predicated 
upon  decisions  by  the  Court  of  Customs  and  Patent  Ap¬ 
peals  in  two  interferences  involving  the  earliest  Herthel 
application. 
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The  Court  below  (Justice  Letts)  entered  a  final  decree 
on  January  12, 1943,  dismissing  the  complaint  (Appellant’s 
App.  12).  No  opinion  was  rendered  by  the  Court  below, 
but  findings  and  conclusions  were  entered  (Appellant’s 
App.  10-12). 

Appellant  filed  its  notice  of  appeal  to  this  Court  on  Feb¬ 
ruary  5,  1943  (Appellant’s  App.  13).  This  Court  has  jur¬ 
isdiction  of  this  appeal  under  the  act  of  February  9,  1893, 
c.  74,  27  Stat.  435,  as  amended  and  as  incorporated  in  the 
District  of  Columbia  Code,  1940  Edition,  Title  17,  Sec.  101. 

STATEMENT  OF  CASE 
Outline. 

Herthel  applications  Serial  No.  376,530  and  Serial  No. 
394,491  are  continuations  of  the  parent  Herthel  applica¬ 
tion  Serial  No.  167,716.*  In  so  far  as  concerns  any  issue 
here  involved,  the  specifications  and  drawings  of  all  of  these 
applications  are  identical.**  The  several  pairs  of  claims 
above  enumerated  embody  merely  attempts  to  define  the 
same  invention  in  different  language.*** 

All  of  the  claims  set  forth  in  the  complaint  are  directed 
to  an  improved  method  of  operating  a  tubular  oil  cracking 
still  characterized  essentially  by  (1)  dispersing  a  finely 
divided  absorbent  in  the  oil  entering  the  heating  tubes, 
and  (2)  passing  the  resulting  mixture  through  the  heat¬ 
ing  tubes  at  a  high  velocity.  The  high  velocity  functions 

1  *The  parent  Herthel  application  appears  in  Appellant’s  Appendix  at  pages 
185-202. 

**See  Appellant’s  App.  170,  256,  264. 

***The  continuing  applications  were  filed  and  pro  forma  proceedings 
thereon  were  had  in  the  Patent  Office  in  order  to  meet  certain  procedural 
requirements  of  the  Patent  Office  Rules  of  Practice  and  thereby  permit  the 
applicant  to  present  alternative  pairs  of  claims  framed  in  language  selected 
to  avoid  specific  criticisms  of  that  used  in  claims  14  and  15  of  the  parent 
case  and  in  claims  1  and  2  of  the  first  continuing  application,  in  the  event 
that  such  criticisms  should  eventually  be  held  sound  and  material.  These 
criticisms  first  made  their  appearance  in  the  final  decisions  of  the  Board  of 
Appeals  in  the  parent  case  and  in  the  first  continuing  application,  respec¬ 
tively,  when  alterations  of  the  claims  in  these  applications  were  no  longer 
permissible. 
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to  produce  turbulent  flow,  as  distinguished  from  smooth 
streamline  flow,  and  thus  provides  a  continuously  acting 
force  that  maintains  a  substantially  uniform  dispersion  if 
the  absorbent  in  the  oil  during  its  entire  passage  through 
the  heating  tubes  so  the  absorbent  will  always  be  present 
in  the  oil  wherever  it  comes  in  contact  with  the  surfaces 
of  the  heated  tubes.  Carbon  incrustation  of  the  heating 
tubes  is  thereby  prevented  or  substantially  reduced. 

Every  tribunal  that  has  had  occasion  to  consider  the 
several  Herthel  applications  acknowledges  that  any  one  of 
the  four  pairs  of  claims  hereinabove  identified  defines  a 
substantial  and  meritorious  contribution  to  the  oil  cracking 
art  with  respect  to  which  appellant  is  entitled  to  a  patent 
on  one  of  the  Herthel  applications,  unless  appellant’s  right 
to  such  a  patent  is  barred  by  the  proceedings  in  two  inter¬ 
ferences  in  which  the  parent  Herthel  application  has  been 
involved  and  by  the  decisions  of  the  Court  of  Customs 
and  Patent  Appeals  in  these  two  interferences.  These  deci¬ 
sions  were  rendered  concurrently  and  are  reported  at  &6 
C.  C.  P.  A.  1047;  102  F.  (2d)  965. 

During  the  early  pendency  of  the  parent  Herthel  applica¬ 
tion  it  became  involved  in  two  concurrent  interferences 
with  an  application  of  Ulysses  S.  Jenkins,  Serial  No.  723,- 
144,  upon  which  Jenkins  patent  No.  2,167,211  subsequently 
was  granted.  These  interferences  were  identified  as  Inter¬ 
ferences  No.  60,087  and  No.  60,089.* 

In  both  of  these  interferences  priority  was  awarded  to 
Herthel  by  the  Patent  Office  Board  of  Appeals**  on 
two  grounds;  namely,  (1)  that  Herthel  had  established 
a  conception  and  a  successful  reduction  to  practice  in  the 
early  part  of  1924  prior  to  the  filing  date  of  the  Jenkins 
application  and  prior  to  any  date  to  which  Jenkins  was  en- 


♦Interferencc  60,089  involved  Herthel  and  Jenkins  only.  Interfered 
60.087  originally  involved  a  third  party.  The  third  party  was  eliminajt 
from  the  controversy  at  an  early  date  by  an  adverse  award  of  prior 
Thereafter  the  two  interferences  continued  concurrently,  the  same  record  beji 
used  in  both  cases. 


ice 

ed 

jty. 

ng 


♦♦The  decisions  of  the  Patent  Office  Board  of  Appeals  in  these  inter¬ 
ferences  appear  in  Appellant’s  App.  at  pages  453  and  454. 
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'titled  on  the  basis  of  the  proofs  submitted  on  his  behalf, 
and  (2)  that  when  the  claims  in  issue  were  given  a  narrow 
construction  limited  to  define  the  only  actual  improvement 
6ver  the  prior  art  that  was  common  to  the  disclosures  of 
the  Eerthel  and  the  Jenkins  applications,  then  the  claims 
did  not  find  support  in  the  original  Jenkins  application; 
although  admittedly  they  are  supported  by  amendments 
made  to  the  application  long  after  the  filing  date,  but  these 
amendments  are  new  matter  and  are  inconsistent  with  the 
original  Jenkins  disclosure.* 

On  appeals  taken  on  behalf  of  Jenkins  to  the  Court  of 
Customs  and  Patent  Appeals,  that  Court  agreed  that  Her¬ 
thel ’s  proofs  were  adequate  to  establish  the  early  dates 
awarded  to  him  by  the  Patent  Office  Board  of  Appeals, 
and  on  this  basis  it  affirmed  the  award  of  priority  to  Her- 
thel  in  Interference  60,089.** 

However,  the  Court  of  Customs  and  Patent  Appeals  dis¬ 
agreed  with  the  Patent  Office  Board  of  Appeals  as  to  the 
construction  that  should  be  given  to  the  claims  involved  in 
Interference  60,087.  That  Court  gave  to  the  counts  of  In¬ 
terference  60,087  a  construction  much  broader  than  that 
upon  which  the  Patent  Office  Board  of  Appeals  had  predi¬ 
cated  its  decision.***  When  given  this  broader  construction, 
the  counts  of  Interference  60,087  were  supportable  and  in 
exactly  the  same  manner 

♦By  appropriate  and  duly  brought  motions  to  dissolve,  Herthel  had  chal¬ 
lenged  the  sufficiency  of  the  disclosure  of  the  Jenkins  application  as  originally 
filed  (Appellant’s  App.  384.  432). 

♦♦In  its  decision  in  Interference  60,089,  the  Court  of  Customs  and  Patent 
Appeals  awarded  to  Jenkins  the  benefit  of  his  filing  date  (June  30,  1924). 
Yet  its  opinion  concluded  by  reciting: 

“We  have  not  overlooked  the  fact  that  upon  Herthel,  as  the  junior 
party,  there  rested  the  burden  of  showing,  by  a  preponderance  of  the 
evidence,  the  facts  essential  to  establish  his  priority.  This  we  think 
he  did.”  (26  C.  C.  P.  A.  1056). 

•♦♦From  the  very  beginning  of  Interference  60,087,  Herthel  had  acknowledged 
that  counts  involved  in  Interference  60,087  were  capable  of  this  broad  con¬ 
struction  unless  an  unexpressed  limitation  was  read  into  them.  This  was  set 
forth  in  detail  in  the  memorandum  filed  by  Herthel  in  support  of  his  motion 
to  dissolve  Interference  60,087  (Appellant’s  App.  392-393). 
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(a)  by  the  original  disclosure  of  the  Jenkins  appli¬ 
cation, 

(b)  by  an  oral  disclosure  made  by  Jenkins  in  the 
fall  of  1923,  and 

(c)  by  a  certain  operation  carried  out  on  behalf  <j>f 
Jenkins  in  a  “Jenkins’’  type  oil  cracking  still  at  tljie 
plant  of  the  Skelly  Oil  Company  in  January,  1924. 

These  dates  were  somewhat  earlier  than  the  dates  avail¬ 
able  to  Herthel  for  conception  and  reduction  to  practice, 
respectively. 

On  the  basis  of  the  broader  construction  of  the  claiips 
involved  in  Interference  60,087,  the  Court  of  Customs  and 
Patent  Appeals  awarded  priority  to  Jenkins  in  Interfer¬ 
ence  60,087.* 

As  we  will  later  point  out  in  detail,  the  type  of  operation 
embodied  in  the  Jenkins  still  at  the  Skelly  plant  in  Jan 
ary,  1924,  corresponded  in  all  respects  with  the  type 
operation  originally  described  in  the  Jenkins  application 
and  similarly  described  by  Jenkins  in  the  fall  of  1923. 
embodied  the  injection  of  an  adsorbent  into  the  body 
oil  in  a  tubular  cracking  still,  but  it  did  not  embody  cir 


u- 

of 


It 
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*As  to  Interference  60,087,  the  Court  of  Customs  and  Patent  Appeals 
stated : 

“Upon  the  basis  of  testimony  cited  and  quite  fully  reviewed  by  ljiim 
the  Examiner  of  Interferences  awarded  the  party  Jenkins  conception 
‘as  of  the  end  of  October  1923’  and  reduction  to  practice  ‘no  later 
than  January  31,  1924.”'  (26  C.  C-  P.  A.  1049). 


“It  is  evident  from  the  decision  of  the  board  that  it  regarded  as 
critical  the  ‘speed’  of  circulating  the  oil.  In  other  words,  the  view 
of  the  board,  if  we  correctly  interpret  its  decision,  is  that  a  rapid  cir¬ 
culation  of  the  oil  into  which  the  adsorptive  material  is  injected  is 
essential  in  order  to  assure  the  retention  of  such  material  in  intimate 
admixture  with  the  oil. 

“It  may  be  that  in  practical  operation  rapid  circulation  is  required 
to  obtain  best  results,  but  the  counts  under  discussion  do  not,  by 
any  express  language,  require  it.”  (26  C.  C.  P.  A.  1052 — Emphasis 
Ours). 

***** 

“It  is  our  conclusion  that  the  findings  of  the  Examiner  of  Inter¬ 
ferences  as  to  both  conception  and  reduction  to  practice  of  the  counts 
of  this  interference  by  Jenkins  are  correct. 

“Under  such  findings  Jenkins  is  entitled  to  the  award  of  priority.” 
(26  C.  C.  P.  A.  1053). 
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culation  through  the  heating  tubes  at  a  rate  high  enough 
to  maintain  a  substantially  uniform  dispersion  of  the  ad¬ 
sorbent  during  the  entire  passage  through  the  heating 
tubes.  And  it  did  not  cause  any  reduction  in  the  extent  to 
which  carbon  incrustations  formed  in  the  heating  tubes.* 
Therefore,  it  did  not  embody  the  substance  of  HerthePs 
invention. 

Upon  termination  of  the  interferences  and  resumption 
of  ex  parte  proceedings  in  the  parent  Herthel  application, 
claims  14  and  15  were  presented  therein  (Appellant’s  App. 
216-217,  223).  These  claims  were  framed  in  a  sincere  effort 
to  define  the  real  substance  of  the  Herthel  invention  in  its 
broader  aspect  and  to  which  the  Board  of  Appeals  limited 
the  counts  of  Interference  60,087  by  a  narrowing  construc¬ 
tion.  Our  position  is  that,  the  Board’s  action  in  awarding 
priority  to  Herthel  of  this  subject  matter  and  in  holding 
that  it  was  neither  disclosed  by  the  original  Jenkins  appli¬ 
cation  nor  embodied  in  the  early  work  at  the  Skelly  plant 
was  not  disturbed  by  the  decision  of  the  Court  of  Customs 
and  Patent  Appeals.  The  error  which  the  Court  of  Cus- 

♦This  important  fact  was  established  by  the  evidence  in  the  interference 
proceedings  as  well  as  by  the  evidence  presented  at  the  trial  of  the  instant 
case  before  the  District  Court.  The  evidence  in  the  interference  proceedings 
that  is  pertinent  in  this  connection  has  been  included  in  the  record  in  the 
instant  case,  and  later  in  this  brief  the  evidence  on  this  point  will  be  dis¬ 
cussed  in  greater  detail.  However,  it  should  be  sufficient  here  to  note  that 
on  the  basis  of  the  evidence  submitted  in  the  interference  proceedings,  the 
Board  of  Appeals  recognized  the  controlling  importance  of  the  rate  of 
circulation  as  to  achievement  of  the  intended  objective  of  the  Herthel  process, 
and  expressly  held: 

“We  believe  it  is  clear  from  the  record  that  it  is  necessary  to  circulate 
the  oil  at  such  a  speed  that  the  fuller’s  earth  will  not  settle,  in  order 
to  maintain  the  earth  in  intimate  admixture  with  the  circulating  oil." 
(Appellant’s  App.  454 — Emphasis  ours). 

It  also  quoted  contrasting  excerpts  from  the  Jenkins  application  as  filed  and 
as  amended,  and  further  held: 

“We  believe  that  the  above  excerpts  are  fairly  representative  of 
the  disclosure  of  the  Jenkins  application  as  filed  with  respect  to  the 
circulation,  and  it  is  our  opinion  that  there  is  no  teaching  in  the  ap¬ 
plication  as  filed  of  circulating  the  oil  at  such  a  speed  that  the  fuller’s 
earth  will  remain  in  intimate  admixture  during  the  circulation"  (Ap¬ 
pellant’s  App.  455). 
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toms  and  Patent  Appeals  found  in  the  decision  of  the 
Board,  and  upon  which  it  based  its  reversal,  was  the  Boa  rd 
of  Appeals7  action  in  giving  to  the  counts  this  narrow  con¬ 
struction.  Subsequently  the  three  additional  pairs 
claims  appearing  in  the  two  continuing  Herthel  applica¬ 
tions  were  framed  in  different  language  but  with  the  sapae 
objective  in  view  of  defining  the  quite  specific  invention  of 
the  Herthel  application  to  which  the  Board  of  Appeals  lad 
limited  the  counts  of  Interference  60,087.  This  quite  spe¬ 
cific  invention,  in  substance  very  different  from  anything 
originally  disclosed  in  the  Jenkins  application  or  embodied 
in  the  early  operations  or  oral  disclosures  of  Jenkins  lias 
been  acknowledged  to  have  been  conceived  and  reduced  to 
practice  by  Herthel  prior  to  the  filing  date  of  the  Jenkins 
application  and  prior  to  any  date  to  which  Jenkins  is  en¬ 
titled  with  respect  thereto  by  all  the  tribunals  who  have 
considered  the  matter  except  possibly  the  District  Court 
below.* 

In  the  post  interference  ex  parte  prosecution  of  the  Her¬ 
thel  application,  the  Patent  Office  Board  of  Appeals  denied 
Herthel ’s  right  to  any  of  the  claims  here  involved.  The 
post  interference  ex  parte  decisions  of  the  Board  of  Ap¬ 
peals  in  connection  with  the  first  two  Herthel  cases  were 
rendered  by  the  same  Board  of  Appeals  as  that  which  had 
considered  the  evidence  and  decided  priority  in  favoij  of 
Herthel  in  both  interferences.  This  was  the  only  Appel¬ 
late  Tribunal  of  the  Patent  Office  that  has  ever  had  befjore 
it  the  evidence  which  shows  the  controlling  important  of 
using  the  high  rate  of  circulation  required  to  mainiain 
a  substantially  uniform  dispersion  of  the  absorbent  enur¬ 
ing  the  entire  passage  through  the  heating  tubes.  TI|ese 
decisions  appear  in  appellant’s  appendix  at  pages  245  &nd 
262,  and  they  were  bottomed  squarely  on  the  expressed 
belief  that  in  view  of  one  statement  appearing  in 


the 


♦The  District  Court  did  not  question  the  dates  awarded  to  Herthel  by 
both  the  Board  and  the  Court  in  the  interferences.  However,  the  District 
Court,  by  its  seventh  finding  and  first  conclusion  of  law  (Appellant’s  App. 
11-12),  has  in  effect  held  that  Jenkins  is  entitled  to  the  still  earlier  dates  of 
October,  1923  and  January,  1924,  for  conception  and  reduction  to  practice, 
respectively,  of  the  very  specific  invention  defined  by  the  claims  now  before 
this  Court. 
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Court’s  decision  in  Interference  60,089,  the  Court  of  Cus¬ 
toms  and  Patent  Appeals  must  be  held  to  have  decided  that 
the  very  broad  counts  involved  in  Interference  60,087  were 
in  fact  fully  supported  by  the  original  disclosure  of  the  Jen¬ 
kins  application  (and  therefore  by  the  oral  disclosures  made 
by  Jenkins  in  the  fall  of  1923  and  by  the  operations  at  the 
Skelly  plant  of  January,  1924)  even  when  those  counts  were 
given  the  narrowing  construction  that  had  been  previously 
given  to  them  by  the  Board  of  Appeals  when  awarding 
priority  to  Herthel.  In  view  of  this  appraisal,  the  Board  of 
Appeals  felt  bound  by  the  rulings  of  the  Court  of  Customs 
and  Patent  Appeals  notwithstanding  its  own  contrary 
views.  Accordingly,  it  held  that  Herthel ’s  right  to  the 
claims  recited  in  the  present  complaint  had  already  been 
decided,  adversely  to  Herthel  and  the  plaintiff  herein,  by 
the  Court  of  Customs  and  Patent  Appeals. 

Consideration  of  finding  number  7  and  conclusion  of  law 
number  1  (Appellant’s  App.  11  and  12)  indicates  that  the 
decision  of  the  District  Court  in  the  Tjresent  case,  adverse 
to  appellant,  was  based  (1)  on  the  premise  that  the  District 
Court  itself  believed  the  subject  matter  of  even  the  most 
specific  claim  now  before  the  Court  was  in  fact  fully  dis¬ 
closed  in  the  Jenkins  application  as  originally  filed  and  (2) 
on  the  further  premise  that  in  Interference  60,087  the 
Court  of  Customs  and  Patent  Appeals  had  decided,  ad¬ 
versely  to  Herthel,  the  question  of  priority  with  respect 
to  the  very  specific  subject  matter  defined  by  each  and  every 
one  of  the  claims  now  before  this  Court. 

Appellant  acknowledges  that  the  decisions  of  the  Court 
of  Customs  and  Patent  Appeals  in  said  interference  are 
final  as  to  all  matters  that  there  were  decided  or  that  there 
could  properly  have  been  decided.  But,  the  issue  now  be¬ 
fore  this  Court  never  was  before,  and  could  not  properly 
have  been  before,  the  Court  of  Customs  and  Patent  Appeals 
in  said  interferences.  The  claims  now  before  this  Court 
define  an  invention  which  is  in  substance  a  very  different 
thing  from  that  which  the  Court  of  Customs  and  Patent 
Appeals  found  in  the  original  Jenkins  application  and  upon 
which  it  based  its  decisions;  the  difference  being  one  that 
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is  determinative  of  whether  the  useful  operating  perioq  in 
an  oil  cracking  still  is  on  the  order  of  three  days  or  on  the 
order  of  twenty  days.  This  represented  an  advance  of 
major  importance. 

In  said  interferences  the  Court  carefully  refrained  from 
reversing  the  ruling  expressly  made  by  the  Board  of  Ap¬ 
peals  in  the  interferences  to  the  effect  that  the  real  sub¬ 
stance  of  the  invention  Herthel  has  attempted  to  defin^  in 
the  claims  now  before  this  Court  was  not  originally  dis¬ 
closed  in  the  Jenkins  application. 

Appellant  respectfully  submits  that  the  confusing  rulings 
that  have  pursued  the  several  Herthel  applications  in  the 
post  interference  proceedings  are  almost  entirely  the  re¬ 
sult  of  (1)  the  use  of  confusing  language  in  a  part  of  the 
decision  of  the  Court  in  Interference  60,089  which  is  obiter 
dictum  at  best  (since  in  this  case  the  Court  affirmed  the 
award  of  priority  to  Herthel)  and  (2)  the  failure  of  all 
tribunals  who  have  had  occasion  to  pass  on  the  Herthel 


applications,  since  the  interferences,  to  recognize  that  the 
decisions  of  the  Patent  Office  Board  of  Appeals  and  of  the 
Court  in  the  interferences  were  predicated  upon  seemingly 
slight  but  importantly  different  constructions  of  the  claims 
there  involved. 

Because  of  the  fact  that  the  difference  between  (a)  the 
real  substance  of  the  Herthel  invention  for  which  appel¬ 
lant  seeks  a  patent  and  (b)  the  substance  of  that  which 
was  originally  disclosed  in  the  Jenkins  application,  seems 
slight  but  is  nevertheless  a  difference  of  major  importance, 
we  will  attempt  to  be  very  exact  in  our  detailing  of  the  ap¬ 
plications,  the  evidence  and  the  decisions  involved. 


The  Herthel  Invention  And  The  Parent 
Herthel  Application 

The  invention  for  which  appellant  seeks  a  patent  is  an 
improvement  in  processes  for  cracking  high  boiling  oils, 
such  as  gas  oil,  for  the  production  of  lower  boiling  6ils, 
such  as  gasoline.  When  a  high  boiling  oil  is  heated  io  a 
temperature  well  in  excess  of  its  boiling  point  and  main¬ 
tained  at  such  temperature  for  an  appreciable  period  of 
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time,  it  undergoes  a  progressive  chemical  decomposition. 
The  temperature  at  which  this  decomposition  occurs  is 
known  as  the  “cracking”  temperature  and  the  chemical 
reaction  involved  is  known  as  the  “cracking”  reaction. 

One  effect  of  this  chemical  decomposition  is  the  forma¬ 
tion  of  low  boiling  oils  such  as  gasoline.  The  production 
of  gasoline  is  the  primary  objective  of  commercial  crack¬ 
ing  processes.  Unfortunately  this  is  not  the  only  effect 
of  the  cracking  reaction.  As  the  cracking  reaction  pro¬ 
ceeds,  tar-like  substances  are  progressively  formed  as  a 
by-product  of  the  cracking  reaction.  At  first  these  tar¬ 
like  substances  remain  dissolved  in  the  oil  but  a  point  is 
soon  reached  at  which  the  body  of  oil  undergoing  cracking 
becomes  saturated  with  these  dissolved  tar-like  substances. 
Additional  tarry  matter,  produced  after  the  saturation 
point  has  been  exceeded,  will  not  dissolve  in  the  oil  (Ap¬ 
pellant’s  App.  50-51,  1S6).  The  specific  gravity  or  dens¬ 
ity  of  this  tarry  matter  is  nearly  the  same  as  that  of  the 
oil  throughout  which  it  forms  and  therefore  it  does  not 
settle  downwardly  and  form  a  sedimentary  deposit  (Ap¬ 
pellant’s  App.  51). 

In  the  conventional  oil  cracking  system,  heating  of  the 
oil,  to  bring  it  to  and  maintain  it  at  the  desired  “crack¬ 
ing”  temperature,  is  accomplished  by  externally  heating 
a  bank  of  relatively  small  tubes  through  which  the  oil  to 
be  cracked  is  circulated.  The  parent  Herthel  application 
points  out  that  certain  of  the  tarry  constituents  that 
form  as  cracking  proceeds  (irrespective  of  whether  they 
are  in  the  dissolved  or  undissolved  condition)  appear  to 
have  “a  preferential  affinity  for  the  heated  surfaces”  (Ap¬ 
pellant’s  App.  188).  As  a  result  of  this  affinity  they  tend 
to  separate  out  from  the  oil  passing  through  the  heating 
tubes  and  form  a  tarry  “deposit”  on  the  surfaces  to  which 
heat  is  being  applied  externally. 

Perhaps  the  word  “deposit”  is  here  used  inadvisably 
in  the  Herthel  application,  since  the  action  is  not  one  in¬ 
volving  a  downward  settling  produced  by  the  action  of 
gravity  with  resultant  formation  of  a  sedimentary  deposit. 
Instead  the  heated  surfaces  of  the  tubes  appear  to  attract 
the  tar-like  constituents  to  them  in  all  directions.  The 
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tarry  deposit  forms  as  much  on  the  top  and  on  the  side 
walls  of  a  horizontal  or  inclined  heating  tube  as  it  d<|>es 
on  the  bottom  of  the  tube  (Appellant’s  App.  51). 

These  tar-like  constituents  tend  to  adhere  to  the  inner 
-surfaces  of  the  externally  heated  tubes.  Here,  as  a  (re¬ 
sult  of  the  continued  heating,  they  undergo  a  further  de¬ 
composition  so  that  eventually  a  carbonaceous  or  coke-like 
incrustation  is  formed  which  covers  the  entire  inner  sur¬ 
face  of  the  heating  tubes.  In  other  words,  these  coke-like 
incrustations  form  tubes  of  coke  on  the  inner  surfaces  of 
the  steel  heating  tubes  (Appellant’s  App.  42-43;  51-52). 
This  carbonaceous  or  coke-like  incrustation  progressively 
increases  in  thickness  and  tends  to  insulate  the  metal  walls 
of  the  heating  tubes  from  the  cooling  effect  of  the  oil  within 
the  tubes.  Eventually  the  insulating  effect  increases  to  a 
point  where  the  metal  walls  of  the  heating  tubes  beccjme 
dangerously  overheated  and  it  then  becomes  necessary  to 
shut  down  the  cracking  apparatus  and  remove  the  co|ke- 
like  deposit  (Appellant’s  App.  27-28). 

The  formation  of  this  coke-like  incrustation  on  the  inner 
surfaces  of  the  heating  tubes  of  oil  cracking  apparatus  was 
for  many  years  the  bane  of  the  oil  cracking  industry.  Not 
only  was  the  job  of  cleaning  out  the  coke  an  expensive, 
time-consuming  operation  in  itself,  but  the  time  lost  through 
frequent  cooling,  cleaning  and  then  heating  up  a  fresh 
charge  of  cold  oil,  represented  a  major  loss  in  operating 
time  (Appellant’s  App.  26-27;  41-42). 

Long  prior  to  the  dates  when  Herthel  and  Jenkins  rhade 
the  inventions  described  in  their  respective  applications,  it 
was  generally  known  that  fuller’s  earth  and  similar  adsorp¬ 
tive  materials  possessed  to  a  limited  extent  the  capability 
of  selectively  absorbing  certain  of  the  more  objectionable 
tar-like  constituents  formed  during  cracking  operations. 
Indeed  it  previously  had  been  proposed  to  introduce  fuller’s 
earth  and  similar  adsorptive  materials  into  oil  cracking 
stills  to  accomplish  this  purpose,  as  the  Patent  Office  Board 
of  Appeals  pointed  out  in  its  decision  in  Interference 
60,089  (Appellant’s  App.  454).  However,  these  prior  pro¬ 
posals  had  not  resulted  in  any  apparent  reduction  ini  the 
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extent  to  which  carbon  incrustations  formed  on  the  inner 
surfaces  of  the  heating  tubes  of  oil  cracking  stills . 

The  particles  of  absorbent  material  have  a  greater  spe¬ 
cific  gravity  than  the  tarry  matter,  and  therefore  a  com¬ 
posite  particle  formed  by  attachment  of  tarry  matter  to 
an  absorbent  particle  is  more  dense  than  the  tar  alone 
and  thus  will  have  a  greater  tendency  to  settle  downwardly 
due  to  the  action  of  gravity.  Herthel  recognized  that  under 
certain  circumstances  this  action  could  be  utilized  with  ad¬ 
vantage  to  produce  segregation  of  the  absorbed  tarry  mat¬ 
ter,  by  limited  settling,  once  the  tarry  matter  had  been 
taken  up  by  the  absorbent.  However,  the  answer  to  the 
problem  of  eliminating  or  substantially  reducing  carbon 
incrustation  of  the  heating  tubes  involves  the  provision 
of  some  means  for  producing  more  effective,  and  more  com¬ 
plete  absorption  of  the  more  objectionable  tar-like  con¬ 
stituents  in  the  first  instance. 

Proceeding  on  the  assumption  that  the  more  objection¬ 
able  tarrv  constituents  were  in  their  most  active  state  at 
the  instant  of  their  formation  (i.  e.,  while  in  a  nascent 
state)  and  therefore  that  they  were  capable  of  being  more 
effectively  and  more  completely  absorbed  while  in  that 
state,  and  the  further  assumption  that  the  greater  part 
of  these  objectionable  materials  were  generated  in  the  zone 
inhere  the  oil  came  directly  into  contact  with  the  externally 
heated  tube  ivalls  and,  was  therefore  at  its  highest  tem¬ 
perature,  Herthel  proposed  (1)  to  disperse  finely  divided 
fuller’s  earth  (or  a  similar  absorbent  material)  through 
the  oil  entering  the  heating  tubes  and  (2)  to  cause  the 
resulting  mixture  to  pass  through  the  heating  tubes  at  a 
velocity  so  high  as  to  provide  turbulent  flow  and  thus  a 
continuously  acting  force  functioning  to  maintain  a  sub¬ 
stantially  uniform  dispersion  of  the  absorbent  through  the 
oil  during  its  entire  passage  through  the  heating  tubes  so 
that  the  absorbent  would  be  present  in  the  oil  at  every 
point  where  the  oil  came  in  contact  with  the  highly  heated 
surfaces  of  the  heating  tubes.  If  the  more  objectionable 
carbon-forming  materials  are  not  taken  up  by  the  absorbent 
when  in  **  their  most  active  state”  (i.  e.,  as  they  are  formed), 


they  will  subsequently  be  taken  up  by  the  absorbent  only 
with  difficulty  and  to  a  limited  extent,  if  at  all. 

The  Herthel  application  as  originally  filed  described 
Herthel’s  invention  broadly  and  concisely  as  follows: 

“In  its  broader  aspect  the  improved  process  of  the 
invention  can  be  carried  out  in  stills  of  different  con¬ 
struction,  but  whatever  the  type  of  still,  the  finely  di¬ 
vided  fuller’s  earth  is  admixed  with  the  still  chajrge 
and  rapid  circulation  of  the  oil  is  maintained  over  the 
heated  surfaces  to  prevent  segregation  and  accumula¬ 
tion  of  the  earth  thereon  and  to  insure  the  maintenance 
of  an  intimate  admixture  of  the  fuller’s  earth  with  the 
oil  while  contacting  with  the  heated  surfaces  of  the 
still.”  (Appellant’s  App.  190). 

The  importance  of  maintaining  the  absorbent  dispensed 
through  the  oil  wherever  it  is  “in  contact  with  the  heated 
tube  walls”  so  as  to  effect  absorption  of  the  more  objec¬ 
tionable  constituents  of  the  cracking  reaction  “as  they 
are  formed  and  while  they  are  therefore  in  their  most  ac¬ 
tive  state”,  is  further  emphasized  in  the  portion  of  the 
original  Herthel  application  which  reads : 

“The  oil  circulating  through  the  heating  tubes  in 
contact  with  the  heated  tube  walls  accordingly  is  in¬ 
timately  admixed  with  finely  divided  fuller’s  earth 
which  selectively  absorbs  the  more  objectionable  con¬ 
stituents  of  the  cracking  reaction  as  they  are  for\ned 
and  while  they  are  therefore  in  their  most  active 
state.”  (Emphasis  ours — Appellant’s  App.  191). 
Herthel  believed  that  it  would  not  be  necessary  to  Main¬ 
tain  this  high  velocity  and  essential  uniformity  of  disper¬ 
sion  in  any  portion  of  the  oil  cracking  system  other  than 
in  the  region  where  the  oil  came  into  contact  with  the 
surfaces  which  were  externally  heated.  In  fact  he  pro¬ 
posed  to  utilize  the  greater  density  of  the  composite  tar- 
absorbent  particles  to  effect  their  segregation  by  permit¬ 
ting  a  limited  settling  in  the  externally  unheated  portions 
of  the  cracking  system.  In  this  way  he  could  concentrate, 
in  the  lovrer  part  of  an  externally  unheated  portion  oi[  the 
cracking  apparatus,  the  absorbed  tar  and  spent  absorbent 
as  a  relatively  dense  slurry  which  could  easily  be  flushed 
from  the  cracking  apparatus  without  removing  too  much 
of  the  oil  remaining  uncracked. 
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The  parent  Herthel  application  illustrates  and  describes 
one  particular  form  of  oil  cracking  apparatus  adapted  to 
carry  out  Herthel ’s  invention.  Many  of  the  details  of  that 
apparatus  are  not  material  to  the  present  case  except  to 
the  extent  that  they  tend  to  contrast  the  conditions  pre¬ 
vailing  in  the  heating  tubes  with  those  prevailing  in  other 
parts  of  the  cracking  system.  The  essence  of  the  Herthel 
indention  lies  in  the  particular  conditions  maintained  in 
the  tubes  which  provide  the  surfaces  through  which  heat 
is  supplied. 

In  the  particular  cracking  system  similarly  illustrated 
in  the  several  Herthel  applications,  oil  to  be  cracked,  with 
fihely  divided  fuller’s  earth  dispersed  therein,  is  supplied 
to  the  lower  end  of  a  group  of  heating  tubes  8  which  are 
positioned  vertically  in  a  furnace  (see  drawing — Appel¬ 
lant’s  App.  202).  The  mixture  of  oil  and  finely-divided 
fuller’s  earth  flows  upwardly  through  these  heating  tubes 
at  high  velocity  and  thence  through  line  18  into  chamber 
13  which  Herthel  termed  a  bulk  supply  tank.  Chamber 
13  is  provided  with  a  vertical  partition  14.  The  space  15 
of  the  left  of  this  partition  has  a  transverse  cross-sectional 
area  much  greater  than  the  transverse  cross-sectional  area 
of  the  group  of  heating  tubes,  so  that  a  substantial  reduc¬ 
tion  in  velocity  occurs  when  the  earth-oil  mixture  enters 
the  chamber.  As  a  result  of  this  reduction  in  velocity  a 
mild  or  limited  settling  of  the  absorbent  and  absorbed 
rtiaterials,  precluded  in  the  heating  tubes  by  the  high  veloc¬ 
ity  prevailing  therein,  is  permitted  to  occur  in  the  chamber. 

The  chamber  13  in  the  Herthel  apparatus  is  externally 
unheated  so  that  the  segregating  action  which  occurs 
therein  is  due  solely  to  the  force  of  gravity.  The  mild 
settling  action  results  in  the  formation  of  a  relatively  con¬ 
centrated  slurry  of  the  absorbent  and  absorbed  materials 
in  the  oil  adjacent  the  bottom  of  the  chamber.  However, 
notwithstanding  this  limited  settling,  and  the  dense  slurry 
formed  thereby  in  the  region  adjacent  the  bottom  of  the 
chamber,  the  absorbent  normallv  remains  in  what  mav  be 
termed  a  state  of  suspension  even  in  this  region.  As  a 
Result,  the  absorbent  and  absorbed  materials  may  be  moved 
transversely  across  the  bottom  of  the  chamber ,  and  then 
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discharged  from  the  lower-most  end  of  the  chamber,  by 
the  very  slight  flushing  action  occasioned  by  normal  con¬ 
tinuous  withdrawal  of  residual  oil  through  the  small  tar 
line  which  is  identified  by  the  reference  numeral  40  in  the 
drawings  of  the  Herthel  applications. 

The  contrast,  between  the  conditions  prevailing  in  the 
heating  tubes  on  the  one  hand  and  in  the  externally  un¬ 
heated  chamber  on  the  other,  is  clearly  described  in  those 
portions  of  the  parent  Herthel  application  appearing  in 
appellant’s  appendix  at  pages  190-191  which  read  as 
follows : 

“In  such  an  apparatus  finely  divided  fuller’s  earth 
admixed  with  fresh  feed  may  be  introduced  into  and 
intimately  admixed  with  the  oil  circulating  •  *  *  to 
the  heating  element  and  the  velocity  of  circulation 
maintained  sufficiently  high  to  insure  the  continuance 
of  the  fuller’s  earth  in  intimate  admixture  with  the 
oil  during  its  passage  through  the  heating  element  to 
the  bulk  supply  tank.  A  suitable  reduction  in  the 
velocity  of  the  oil  in  the  bulk  supply  tank  may  be  util¬ 
ized  to  effect  segregation  and  settling,  to  a  greater  or 
lesser  extent,  of  the  fuller’s  earth  with  the  more  ob¬ 
jectionable  pitch-like  constituents  absorbed  therein 
and  the  separating  earth  may  be  *  *  *  withdrawn  con¬ 
tinuously  as  desired,  together  with  a  sufficient  quan¬ 
tity  of  the  pitch-laden  tar  to  maintain  the  concenl  na¬ 
tion  of  the  still  charge  below  the  saturation  point.” 

We  have  endeavored  to  emphasize  the  difference  be¬ 
tween  (1)  the  condition  described  as  prevailing  in  the  heat¬ 
ing  tubes,  and  (2)  that  described  as  prevailing  in  the  sjtace 
15  of  the  externally  unheated  chamber  13  of  the  Herthel 
apparatus,  because  it  is  important  to  understand  that  both 
conditions  involve  a  rate  of  flow  adequate  to  maintain  the 
absorbent  in  what  may  be  termed  a  suspended  state  to  a 
degree  permitting  the  absorbent  to  be  flushed  from  the 
apparatus,  and  the  accumulation  of  a  sedimentary  deposit 
thereby  prevented.  Yet  these  two  conditions  differ  ia  a 
very  important  respect  because  a  rate  of  flow  within  the 
heating  tubes  which  is  adequate  merely  to  provide  a  sat¬ 
isfactory  flushing  action  and  thus  prevent  accumulation  of 
a  sedimentary  deposit  (but  which  is  not  adequate  to  main- 
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tain  a  substantially  uniform  dispersion  of  the  absorbent 
during  the  entire  passage  through  the  heating  tube)  will 
not  cause  any  reduction  in  the  amount  (i.  e.,  thickness)  of 
the  carbon  incrustations  that  form  on  the  inner  surfaces 
of  the  heating  tubes.  As  a  result  the  operating  period  is 
not  prolonged.  A  very  low  rate  of  flow  is  entirely  adequate 
merely  to  maintain  the  absorbent  in  a  suspended  state  to 
a  degree  permitting  it  to  be  flushed  out  of  the  apparatus. 
But  a  very  rapid  rate  of  flow  is  required  to  maintain  the 
substantially  uniform  dispersion  of  the  absorbent  that  must 
be  maintained  during  passage  through  the  heating  tubes 
iri  order  to  cause  any  reduction  in  the  thickness  of  carbon 
incrustations  in  the  heating  tubes.  These  facts  were  fully 
established  by  the  evidence  placed  before  the  District  Court 
at  the  trial  of  this  case/  They  were  likewise  established 
by  the  evidence  placed  before  the  Patent  Office  tribunals 
in  the  above-identified  interference  proceedings.** 

*In  the  operations  of  the  Jenkins  stills  at  the  Skelly  plant  in  the  early 
part  of  1924  in  accordance  with  the  proposal  made  by  Jenkins  in  the  fall  of 
1923,  the  rate  of  circulation  was  very  sluggish  (Appellant’s  App.  30,  380). 
During  this  period  comparative  runs  were  made.  In  some  of  these  runs 
no  absorbent  was  present  in  the  oil,  while  in  other  runs  under  comparable 
conditions,  lime  was  dispersed  in  the  oil  to  serve  as  an  absorbent  (Appel¬ 
lant’s  App.  34-35).  In  both  types  of  operation  the  deposit  formed  in  the 
heating  tubes  was  in  the  form  of  a  tube  of  coke  covering  the  inner  surface 
of  the  metal  heating  tubes  and  not  a  sedimentary  deposit  on  the  bottom  of 
the  tube.  This  showed  that  even  this  sluggish  rate  of  flow  was  adequate 
tp  produce  a  flushing  action  sufficiently  strong  to  prevent  the  formation 
of  a  sedimentary  deposit  confined  to  the  bottoms  of  the  heating  tubes.  How¬ 
ever,  the  amount  or  thickness  of  this  inner  tube  of  coke  was  substantially 
the  same  in  these  early  comparative  operations  with  and  without  lime,  and 
the  permissible  operating  period  in  both  types  of  operation  approximated 
three  days  (Appellant’s  App.  35-36,  43-44).  At  a  much  later  period,  the 
Jenkins  stills  at  the  Skelly  plant  were  modified  in  such  a  manner  that  a  very 
high  rate  of  flow  (approximately  12  feet  per  second)  was  maintained  in  the 
heating  tubes.  When  lime  was  used  as  an  absorbent  in  conjunction  with  this 
righ  rate  of  flow,  the  extent  of  the  carbon  incrustations  was  so  greatly  re¬ 
duced  that  the  operating  period  was  extended  from  about  three  days  to 
about  twenty  days  (Appellant’s  App.  32-34). 

**Thc  testimony  on  these  points  given  on  behalf  of  Jenkins  in  the  inter¬ 
ference  proceedings  by  K.  J.  Smith,  the  Superintendent  of  the  Skelly  plant, 
and  by  O.  C.  Smith,  the  Assistant  Superintendent,  is  reproduced  in  sum¬ 
mary  form  in  Appellant’s  App.  at  pages  365-381.  The  testimony  of  these 
witnesses  in  its  entirety  has  been  included  in  the  record  as  Plaintiff’s  Exhs. 
13  and  15  (Tr.  862-1139,  1188-1370). 
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The  Claims  Involved  On  This  Appeal 

For  convenience  of  the  Court,  we  are  reproducing 
in  Appendix  B,  at  the  end  of  this  brief,  the  first  of  each 
of  the  four  pairs  of  claims  enumerated  in  the  amended 
complaint.  These  four  claims  differ  only  in  the  language 
used  in  defining  the  condition  required  to  be  maintained 
during  passage  through  the  heating  tubes.*  We  think  i;hat 
they  all  define  substantially  the  same  operation. 

As  will  later  be  noted,  the  last  of  these  four  claims 
avoids  all  of  the  several  criticisms  of  the  language  em¬ 
ployed  in  those  which  preceded  it.  Accordingly,  it  would 
seem  to  be  sufficient  to  consider  only  the  first  and  the  last 
of  the  claims  set  forth  in  Appendix  B.  The  last  of  these 
claims  avoids  the  use  of  the  term  “intimate  admixture”,  the 
meaning  which  may  have  become  clouded  by  the  seeming 
conflict  in  the  decisions  with  respect  thereto.  Likevrise, 
this  claim  is  quite  definite  in  specifying  that  the  uniform 
dispersion  of  the  absorbent  which  prevails  throughout  the 
heating  tube  is  maintained  by  providing  a  rate  of  flow 
through  the  heating  tubes  adequate  to  achieve  that 
condition . 


The  Alleged  Invention  Originally  Disclosed  In  Jenkins 
Application  Serial  No.  723.144 

Perhaps  the  best  approach  to  a  clear  understanding  of 
the  seemingly  contradictory  and  indefinite  original  disclo¬ 
sure  of  Jenkins  application  Serial  No.  723,144  is  fir^t  to 


♦For  the  purposes  of  this  appeal  it  should  not  be  necessary  for  this 
Court  to  burden  itself  with  separate  consideration  of  all  of  the  claims  recited 
in  the  amended  complaint.  The  first  claim  in  each  of  the  four  pairs  of 
claims  enumerated  on  page  1  of  this  brief  bears  the  same  relationship  to 
the  second  claim  of  the  corresponding  pair,  as  that  which  prevails  between 
allowed  claim  16  and  allowed  claim  17  in  the  parent  Herthel  application. 
Allowed  claims  16  and  17  in  the  parent  Herthel  application  appear  in  ap¬ 
pellant’s  appendix  at  pages  223-224  and  they  are  identical  with  claims  14  and 
IS,  respectively,  of  the  parent  case  except  that  allowed  claims  16  ahd  17 
recite  the  specific  absorbent  “fuller’s  earth”  whereas  claims  14  and  IS  (and 
for  that  matter  all  of  the  claims  involved  in  the  present  controversy)  define 
the  absorbent  generically.  Because  of  this  relationship,  we  think  appellee 
will  agree  that  appellant  is  entitled  to  the  relief  requested  in  the  amended 
complaint  in  the  event  that  this  Court  decides  that  appellant  is  entitled  to  a 
patent  containing  any  one  of  the  claims  set  forth  in  Appendix  B. 
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note  that  in  the  Jenkins  application  drawings  there  are 
illustrated  in  Fig.  1  and  Fig.  5,  tic o  generally  similar  forms 
of  tubular  oil  cracking  stills.*  Both  forms  include  a  top 
longitudinal  drum  designated  by  the  reference  numeral  1, 
a  group  of  inclined  heating  tubes  (designated  by  numeral 
7  in  Fig.  1  and  by  numeral  46  in  Fig.  5)  and  vertical  con¬ 
nections  or  sluice-ways  3  and  4  connecting  the  upper  longi¬ 
tudinal  drum  with  opposite  ends  of  the  inclined  heating 
tubes  thereby  providing  a  cyclic  channel  or  path  through 
which  the  oil  circulates.  In  the  arrangement  illustrated 
in  Fig.  5  no  means  are  provided  for  producing  a  circu¬ 
lation  through  the  heating  tubes  other  than  such  circula¬ 
tion  as  is  occasioned  by  the  application  of  heat  to  the  in¬ 
clined  heating  tubes.**  However,  in  the  arrangement  illus¬ 
trated  in  Fig.  1,  a  propeller  10  is  positioned  in  the  vertical 
connection  or  sluiceway  3  and  this  propeller  is  mounted  on 
a  shaft  11  by  means  of  which  the  propeller  may  be  rotated 
to  assist  circulation  through  the  heating  tubes. 

The  arrangement  illustrated  in  Fig.  1  of  the  Jenkins 
application  drawings  (Appellant’s  App.  90)  is  almost  iden¬ 
tical  (considering  only  the  still  itself  and  ignoring  external 
appurtenances)  with  the  type  of  still  which  was  installed 
by  Jenkins  at  the  plant  of  the  Skelly  Oil  Company,  at 
Eldorado,  Kansas,  in  the  latter  part  of  1923  and  the 
early  part  of  1924,  and  upon  which  Jenkins  based  his 
claim  to  priority  in  the  interferences  here  involved 
(Appellant’s  App.  18-25;  460).  The  “Jenkins”  stills  which 
were  installed  at  the  Skelly  plant  at  this  time  were  not 
the  first  stills  of  this  type,  since  Jenkins  stills  of  this 
type  had  been  operated  at  other  refineries  and  inspected 
by  0.  C.  Smith  (who  testified  in  this  case)  even  before 
the  Skelly  Oil  Company  decided  to  install  Jenkins  stills 

*The  original  Jenkins  application  appears  in  Appellant’s  Appendix  at 
pages  79-89  and  the  drawings  at  pages  99-100. 

**Heating  an  inclined  heating  tube  will  cause  the  oil  to  flow  slowly  from 
the  lower  end  toward  the  upper  end  of  the  heating  tubes  as  a  result  of  the 
difference  between  the  temperature  of  the  oil  in  the  inclined  tubes  and  the 
temperature  of  the  oil  in  the  other  parts  of  the  cyclic  path.  This  action  is 
variously  known  to  the  man  skilled  in  the  art  as  thermal  convection,  or  as 
thcrmosiphonic  action. 
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at  its  Eldorado  refinery  (Appellant’s  App.  377).  There  is 
one  very  important  respect  in  which  “Jenkins”  stills  4 s  a 
class  or  type  differ  from  a  still  of  the  type  illustrated  in 
the  several  Herthel  applications.  This  difference  lies  in 
the  relationship  of  the  collective  transverse  cross-sectional 
area  of  the  bank  of  heating  tubes  to  the  transverse  cross- 
sectional  area  of  the  liquid  body  in  the  top  longitudinal 
drum.  In  the  “Jenkins”  type  of  still  these  areas  are  nearly 
the  same  (Appellant’s  App.  18-25;  69).  Because  of  this 
relationship  the  velocity  of  flow  in  the  “Jenkins”  type 
of  still  is  not  significantly  higher  in  the  heating  tubes  than 
it  is  in  the  longitudinal  drum  1  or  at  any  other  point  in 
the  cyclic  path  of  circulation  (Appellant’s  App.  33).  This 
contrasts  with  the  Herthel  type  of  still  where  a  very  high 
rate  of  flow  is  maintained  in  the  heating  tubes  while  the 
velocity  is  substantially  reduced  upon  entering  the  ex¬ 
ternally  unheated  chamber.  As  the  “Jenkins”  type  stills 
were  normally  operated  prior  to  some  date  which  never  has 
been  identified  (but  which  was  long  subsequent  to  Ma.rch, 
1924  in  any  event  and  thus  too  late  to  be  of  any  significance 
with  respect  to  any  contest  of  priority  between  Herthel 
and  Jenkins)  the  propellers  were  of  such  size  and  rotated 
at  such  a  speed  that  they  did  not  have  the  effect  of  pro¬ 
ducing  a  rate  of  circulation  at  any  point  in  the  cyclic  Jpath 
that  was  significantly  higher  than  that  which  resulted  from 
ordinary  thermal  convection  when  no  propeller  was  present 
in  the  still  (Appellant’s  App.  30-31;  380).  In  fact  early 
in  1924,  the  Jenkins  stills  at  the  Skelly  plant  were  some¬ 
times  operated  without  any  propeller  as  well  as  with  a 
propeller  without  any  significant  difference  in  result  (Ap¬ 
pellant’s  App.  31). 

The  process  disclosed  in  the  original  Jenkins  application 
is  there  described  as  being  equally  applicable  in  a  still 
of  the  type  illustrated  in  Fig.  1  (which  contained  a 
propeller)  and  in  a  still  of  the  type  illustrated  in  Fig.  5 
(which  contained  no  propeller).  The  original  Jenkinls  ap¬ 
plication  proposed  to  introduce,  into  the  cracking  stills 
therein  described,  any  one  of  a  number  of  finely-dijvided 
adsorbent  materials;  both  lime  and  fuller’s  earth  being 
specifically  mentioned.  But  the  original  Jenkins  apjplica- 
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tion  nowhere  contained  a  single  statement  to  the  effect 
that  the  added  adsorbent  was  to  be  kept  uniformly 
dispersed  in  the  oil,  or  substantially  so,  during  passage 
of  the  oil  and  the  adsorbent  through  the  heating  tubes 
by  employing  high  velocity  flow  or  in  any  other  man¬ 
ner.  And  it  contained  no  disclosure  of  rapid  circulation 
so  that  maintenance  of  a  uniform  dispersion  during  pas¬ 
sage  through  the  heating  tubes  might  be  found  to  be  inher¬ 
ent  even  though  undescribed. 

On  the  other  hand,  it  affirmatively  described  the  occur¬ 
rence  of  settling.  Originally  this  settling  action  was  af¬ 
firmatively  described  as  a  desirable  feature,  one  of  the 
stated  objectives  being  1 1  to  provide  for  the  settling  of 
carbon  from  a  mixture  of  carbon  and  oil  by  the  use  of 
an  adsorbent”  (Appellant’s  App.  81).  This  settling  action 
was  to  be  utilized  to  make  possible  the  “selective”  with¬ 
drawal  of  a  “concentrated”  residuum  from  the  “lower” 
parts  of  the  still. 

It  seems  clear  from  a  careful  reading  of  the  original 
Jenkins  application  that  Jenkins’  original  conception,  as 
to  the  nature  of  the  action  believed  to  be  produced  by 
these  adsorbents,  was  that  the  adsorbent  would  act  upon 
the  carbon  particles,  tarry  matter,  or  other  impurities,  in 
such  a  way  as  to  convert  them  into  a  condition  such  that 
limited  settling  would  occur,  but  such  that  the  settled  ma¬ 
terial  would  not  adhere  and  bake  and  consolidate  upon 
the  walls  of  the  heating  tubes  or  other  parts  of  the  still. 
The  settled  adsorbent  and  adsorbed  impurities  were  to  be 
“flushed”  out  of  the  still,  from  one  or  more  low  points  in 
the  still,  by  drawing  off  residual  oil.  This  was  supposed 
to  eliminate  or  substantially  reduce  the  formation  of  car¬ 
bon  incrustations  at  any  point  in  the  still. 

The  original  Jenkins  application  seems  to  have  been 
more  concerned  with  preventing  the  formation  of  carbon 
incrustations  in  the  various  drums  (particularly  the  drum 
designated  6  in  Fig.  1  of  the  application  drawings)  than 
in  preventing  carbon  incrustations  in  the  heating  tubes. 
Thus  it  stated: 

“During  the  process  of  distillation,  particularly  with 
oil,  carbon  is  usually  formed  and  if  not  properly 
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treated  will  ordinarily  be  deposited  in  the  still  and 
become  incrusted  or  baked  upon  the  walls  of  the  still, 
particularly  in  the  drum  6.  In  order  that  this  de¬ 
posit  may  not  remain  in  the  still  and  to  prevent  the 
stopping,  from  time  to  time,  to  remove  this  deposit, 
the  invention  comprehends  the  idea  of  feeding  the!  ma¬ 
terial  to  be  distilled  regularly  and  to  conduct  off,  ifrom 
the  low  points  of  the  still,  the  residuum  as  fast  ks  it 
is  formed.  In  order  that  the  deposit  will  not  be  formed 
into  a  hard  material  the  oil  is  treated  with  an  adsorb¬ 
ent  which  acts  to  maintain  the  carbon  particles  or  the 
like  in  colloidal  form  whereby  it  may  be  carried  away 
in  suspended  form  or  the  like  with  an  excess  amount 
of  oil,  to  the  vaporizing  device. ”  (Appellant’s  App. 
86 — Emphasis  Ours). 

The  application  then  continued  with  a  description  of  the 
manner  in  which  the  adsorbent  was  believed  to  function. 
It  continued  by  stating: 

“When  oil  is  brought  into  contact  with  an  adsorbent 
there  is  removed  from  the  oil,  petroleum  or  the  like, 
solid  suspended,  colloidal  and  dissolved  impunities, 
such  as  small  particles  of  coke,  finely  divided  oij*  col¬ 
loidal  carbon,  complex  tarry  compounds  of  high  molec¬ 
ular  weight  [etc.].  All  of  these  ingredients,  in  the 
present  invention,  are  caused  to  collect  in  the  lower 
part  of  the  drums  and  to  be  continuously  drawn  out 
through  the  ducts  13  or  14  or  15,  selectively  *  '*  V’ 
(Appellant’s  App.  86-87 — Emphasis  ours). 

It  will  be  noted  that  this  proposal  involves  the  occur¬ 
rence  (indeed  the  promotion)  of  settling  in  those  parts  of 
the  still  in  which  the  formation  of  a  hard  carbon  incrusta¬ 
tion  is  particularly  to  be  avoided  and  that  no  distinction 
is  made  between  the  condition  that  is  to  prevail  in  the  heat¬ 
ing  tubes  as  compared  to  the  drums  or  any  other  portion 
of  the  system. 

Except  for  the  peculiar  language  incorporated  hj  that 
part  of  the  matter  above  quoted  which  states  that  tlbe  ad¬ 
sorbent  “acts  to  maintain  the  carbon  particles  or  the  like 
in  colloidal  form  whereby  it  may  be  carried  away  in  sus¬ 
pended  form”,  the  above-quoted  matter  taken  as  a  whole 
appears  to  involve  a  very  clear  description  of  treating  the 
oil  with  an  adsorptive  agent  which  acts  on  the  impurities 
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to  promote  settlmg  of  the  adsorbed  impurities  in  the  very 
portions  of  the  still  in  ivhich  the  formation  of  a  hard  car¬ 
bon  incrustation  is  to  be  avoided.  The  possible  inconsis¬ 
tency  resulting  from  the  use  of  the  terms  “colloidal”  and 
“suspended  form”  was  immediately  noticed  by  the  Exam¬ 
ined  who  first  considered  the  Jenkins  application  and  who, 
in  the  very  first  action  long  prior  to  any  controversy  be¬ 
tween  Herthel  and  Jenkins,  promptly  called  attention  to 
this  apparent  inconsistency  in  the  following  language: 
“It  is  not  understood  how  the  adsorbent  can  maintain 
the  carbon  in  colloidal  form,  as  stated  in  last  para¬ 
graph  page  8.  The  disclosure  is  apparently  contradic¬ 
tory,  since  in  lines  1-10,  page  9,  it  is  stated  that  when 
oil  is  brought  into  contact  with  an  adsorbent,  colloidal 
impurities  are  removed  and  ‘caused  to  collect  in  the 
\  lower  part  of  the  drums’.  How  is  this  statement  recon¬ 
ciled  with  that  in  lines  31-35,  page  8  which  state  that 
1  the  adsorbent  maintains  the  carbon  particles  in  col¬ 
loidal  form  and  in  suspension?”  (Appellant’s  App. 
101). 

In  response  to  this  interrogation,  Jenkins  amended  his 
specification  to  include  an  explanation  of  the  peculiar  man- 
net  in  which  Jenkins  w’as  originally  using  the  terms  “col¬ 
loidal”  and  “suspended  form”.  As  thus  amended,  the 
application  showed  that  the  contemplated  action  of  the 
adsorbent  was  not  that  of  producing  or  maintaining  a  true 
colloidal  dispersion  or  anything  approaching  a  uniform 
dispersion,  but  merely  an  action 

“such  that  the  formation  of  hard,  graphitic  or  crystal¬ 
line  carbon,  as  has  always  occurred  heretofore,  is  pre¬ 
vented.  The  carbon  particles  and  the  impurities  pres¬ 
ent  in  the  contents,  appear  to  be  held  in  a  sort  of  sus¬ 
pended  state  and  may  be  drawn  off  or  flowed  from 
1  the  still  to  remove  such  particles  at  a  sufficient  rate 
to  prevent  the  accumulation  of  the  sam e.  This  state  or 
condition  exists  whether  the  particles  be  in  thick  or 
thin  layers  or  regions  or  zones,  whether  the  same  tends 
to  settle  toward,  the  lower  parts  of  the  still  and  also 
whether  the  lower  region  be  thicker  or  more  dense  than 
the  upper  region  of  the  contents.”  (Appellant’s  App. 
104-105 — Emphasis  ours). 
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With  the  benefit  of  this  explanation,  we  think  there  can 
be  no  doubt  that  Jenkins  originally  did  contemplate  avoid¬ 
ing  the  formation  of  a  hard  carbon  incrustation  at  any 
point  in  the  still  and  thus  prolonging  the  operating  period, 
but  that  his  originally  proposed  method  of  accomplishing 
this  objective  involved  merely  dispersing  the  adsorpent 
through  the  oil  at  some  point  in  the  system  through  which 
all  of  the  oil  was  required  to  pass  (thus  providing  an  op¬ 
portunity  for  the  impurities  to  come  into  contact  with  the 
adsorbent),  this  being  followed  by  progressive  but  limited 
settling  of  the  adsorbent  and  adsorbed  impurities  to  form 
a  concentrated  residue.  The  settled  material  was  to  be 
flushed  along  the  lower  parts  of  the  cyclic  path  in  the 
form  of  concentrated  suspension  or  slurry  until  it  reached 
a  low  point  or  points  from  which  the  concentrated  suspen¬ 


sion  was  to  be  selectively  flushed  from  the  still. 

If  it  were  only  true  that  the  action  of  an  adsorbent  as 
thus  described  would  prevent  or  substantially  reduce  the 
formation  of  carbon  incrustation  in  the  heating  tubes ,  then 
the  problem  of  eliminating  carbon  incrustations  in  the  heat¬ 
ing  tubes  of  a  tubular  oil  cracking  still  would  have  b€  en  a 
simple  one,  because  a  very  sluggish  rate  of  flow  is  entirely 
adequate  to  provide  a  mild  flushing  action  sufficiently  strong 
to  prevent  the  accumulation  of  a  sedimentary  deposit.  It 
would  not  be  necessary  to  resort  to  the  high  rate  of  flow 
required  to  maintain  the  adsorbent  uniformly  distributed 
through  the  oil  while  passing  through  the  heating  tubes 
and  insure  presence  of  the  adsorbent  in  the  oil  wherever 
it  contacted  with  the  externally  heated  surfaces  so  as  to 
absorb  the  objectionable  carbon-forming  impurities  while 
in  their  most  active  state  (i.  e.,  as  formed)  if  these  objec¬ 
tionable  materials  could  later  be  absorbed  with  equal  effec¬ 
tiveness  when  the  cyclically  circulating  oil  again  passed 
through  some  localized  zone  where  the  absorbent  was  )oeing 
vigorously  dispersed  through  the  oil. 

It  is  acknowledged  that  the  idea  of  using  an  adsorbent 
to  promote  limited  settling  while  simultaneously  maintain¬ 
ing  a  mild  flushing  action  adequate  merely  to  prevent  the 
accumulation  of  sedimentary  deposits  is  disclosed  i^i  the 
original  Jenkins  application  and  that  it  was  actually  em- 
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bodied  in  the  early  operations  of  the  4  4  Jenkins’  ’  stills  at 
the  Skelly  plant  notwithstanding  the  relatively  sluggish 
rate  of  circulation  in  these  stills  as  of  that  period.  How¬ 
ever  it  is  emphasized  that  this  involves  merely  the  same 
type  of  limited  settling  and  mild  flushing  action  as  that 
which  occurs  in  the  enlarged  chamber  of  the  Herthel  ap¬ 
paratus  where  the  velocity  is  relatively  low,  and  not  the 
intimate  admixture  which  Herthel  maintains  throughout  his 
heating  tubes. 

The  Revolutionizing  Amendments  To  The 
Jenkins  Application 

More  than  two  years  subsequent  to  its  original  filing 
date,  the  Jenkins  application  was  amended  by  striking  out 
all  of  the  originally  contained  references  to  settling,  as 
well  as  the  previously-noted  explanation  of  the  peculiar 
manner  in  which  the  terms  4 ‘colloidal’ ’  and  “suspended 
form”  had  been  originally  employed  in  the  Jenkins  ap¬ 
plication.  In  place  of  the  original  description  of  “set¬ 
tling”  and  the  original  description  of  “selectively”  with¬ 
drawing  a  “concentrated”  residue  from  the  “lovrer”  parts 
of  the  still,  the  contradictory  new  matter  stated: 

“The  4  flush  *  or  flushed-out  material  is  of  the  same 
characteristics  as  that  in  the  still,  or  in  other  words 
is  an  average  sample  of  the  still  contents .”  (Appel¬ 
lant’s  App.  119-120 — Emphasis  ours). 

Similarly,  the  contradictory  new  matter  stated : 

“The  propeller  10,  driven  at  a  suitable  speed,  forces 
a  rapid  and  repeated  circulation  of  the  oil  charge  in 
the  circuit  of  the  still,  and  at  a  high  velocity,  a  velocity 
much  higher  than  has  heretofore  been  considered  pos¬ 
sible  or  practical .  *  •  #  in  experiments  made  the  veloci¬ 
ties  of  about  ten  to  twelve  feet  per  second  were  found 
to  be  very  satisfactory.  •  •  •  These  high  velocities  tie 
in  fundamentally  with  the  use  of  lime  as  practiced 
under  this  invention  in  that  they  make  possible  the  in¬ 
timate  dispersion  of  the  adsorptive  and  insure  the  es¬ 
sential  homogeneity  of  the  oil  flushed  from  the  still.” 
(Appellant’s  App.  121 — Emphasis  ours). 

Notwithstanding  the  clear  teaching  of  the  original 
Jenkins  application  to  the  effect  that  the  process  therein 
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disclosed  was  one  which  was  equally  applicable  in  a  still 
of  the  type  illustrated  in  Fig.  1  and  in  a  still  of\  the 
type  illustrated  in  Fig.  5  (one  of  these  arrangements  in¬ 
corporating  a  propeller  that  presumably  was  to  operate 
only  at  the  speed  then  conventional  in  operations  of  stills 
of  the  *  ‘Jenkins’’  type  and  actually  used  in  the  early  Oper¬ 
ations  of  the  Jenkins  stills  at  the  Skelly  plant,  while;  the 
other  arrangement  contained  no  propeller  at  all  and  thus 
relied  entirely  on  thermal  convection  as  the  only  means 
of  producing  circulation),  the  contradictory  new  matter 
stated : 

“If  thermal  convection  were  used  alone  it  would  be 
impossible  to  secure  as  great  or  greater  velocity  than 
one  foot  per  second  through  the  tubes.  This  would  be 
far  too  low  a  velocity  to  effect  any  distribution  of  the 
adsorbent.”  (Appellant’s  App.  146 — Emphasis  Ours). 

It  was  this  contradiction  between  the  original  and  the 
amended  Jenkins  application,  and  Herthel’s  motion  based 
thereon,  which  led  the  Patent  Office  Board  of  Appeals  in 
its  decision  in  Interference  60,089  to  contrast  excerpts 
from  the  original  and  the  amended  Jenkins  application 
and  then  conclude: 

“We  believe  that  the  above  excerpts  are  fairly  rep¬ 
resentative  of  the  disclosure  of  the  Jenkins  applica¬ 
tion  as  filed  with  respect  to  the  circulation,  and! it  is 
our  opinion  that  there  is  no  teaching  in  the  applica¬ 
tion  as  filed  of  circulating  the  oil  at  such  a  speeq  that 
the  fuller’s  earth  will  remain  in  intimate  admixture 
during  the  circulation.”  (Appellant’s  App.  455-^Em- 
phasis  ours). 

The  Herthel  v.  Jenkins  Interferences 

Since  the  denial  of  Herthel’s  right  to  any  of  the  qlaims 
now  before  this  Court  appears  to  be  predicated  lajrgelv 
on  the  ground  of  res  adjudicata,  it  is  pertinent  to  con¬ 
sider  the  identity  of  the  things  with  respect  to  which  pri¬ 
ority  was  decided  in  Interferences  60,087  and  60,089.*  It 
is  also  pertinent  to  consider  the  evidence  submitted,  the 
representations  made  and  the  issues  decided. 

♦The  claims  involved  in  these  two  interferences  appear  in  Appellant’s  Ap¬ 
pendix  at  pages  64-66.  For  the  convenience  of  this  Court  they  are  reproduced 
in  Appendix  C  at  the  end  of  this  brief. 
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1  The  Several  Differences  In  The  Claims  Involved 

The  two  claims  in  issue  in  Interference  60,089  were 
claims  that  originated  in  the  Herthel  application  (Appel¬ 
lant’s  App.  180-182;  198).  These  claims  defined  an  opera¬ 
tion  in  which  the  specific  material  “fuller’s  earth”  was  em¬ 
ployed  as  the  absorbent  material.  However,  they  also  spe¬ 
cified  “ maintaining  the  fuller’s  earth”  introduced  into  the 
circulating  oil  “in  intimate  admixture  therewith  during 
passage  through  the  heating  zone”. 

The  three  claims  in  issue  in  Interference  60,087  did  not 
originate  with  Herthel  (Appellant’s  App.  213-214).  They 
defined  the  absorbent  broadly.  However,  they  differed 
from  the  claims  involved  in  Interference  60,089  in  an¬ 
other  respect  of  much  greater  importance ;  namely,  they 
did  not  include  the  term  “intimate  admixture”  and  they 
did  not  specify  the  maintenance  of  any  particular  condi¬ 
tion  in  the  heating  zone  different  from  that  prevailing  in 
any  other  portion  of  the  system  and  they  did  not,  by  any 
express  language,  require  that  the  absorbent  be  maintained 
uniformly  dispersed  throughout  contact  of  the  oil  with  the 
heating  surfaces. 

The  first  of  the  claims  involved  in  Interference  60,087 
specified  the  step  of  charging  oil  and  a  finely-divided  min¬ 
eral  adsorptive  substance  into  “a  body  of  oil  subjected  to 
cracking  conditions”.  It  further  specified  “ dispersing  said 
finely-divided  mineral  substance  in  said  body  of  oil”.  The 
second  and  third  claims  in  Interference  60,087  defined  a 
cyclic  cracking  operation,  described  in  the  claims  as  “a 
closed  ring”,  and  they  specified  the  addition  of  a  cracking 
agent  to  the  cycle  to  present  nuclei  for  the  deposition  of 
carbon.  They  then  recited  “agitating  the  whole  to  main¬ 
tain  said  nuclei  in  a  state  of  suspension”. 

1  The  requirement  in  the  first  of  these  claims  as  to  “dis¬ 
persing”  the  finely-divided  mineral  substance  “ in  said  body 
of  oil”  and  the  requirements  in  the  second  and  third  of 
these  claims  as  to  “agitating  the  whole”  to  maintain  said 
nuclei  “in  a  state  of  suspension ”,  make.no  distinction 
between  (1)  the  condition  prevailing  in  the  heating 
tubes  and  (2)  the  condition  prevailing  in  other  parts 
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of  the  system.  Therefore,  if  the  definitions  “dispers¬ 
ing”  and  “state  of  suspension”  were  to  be  construed 
as  requiring  a  substantially  uniform  dispersion  through¬ 
out  the  entire  body  of  oil,  then  these  claims  v^ould 
not  have  applied  to  the  process  disclosed  in  the  Ber- 
thel  application  because  settling  to  concentrate  the  absor¬ 
bent  near  the  lower  end  of  the  vertical  chamber  is  deliber¬ 
ately  promoted  by  Herthel.  Also,  when  given  this  narrow 
construction,  these  claims  would  not  have  applied  tc  the 
operation  originally  described  in  the  Jenkins  application, 
since  that  also  involved  settling  and  the  formation  of  a 
“concentrated”  residue  in  the  “lower”  parts  of  the  still. 
On  the  other  hand  if  these  definitions  were  to  be  so  broadly 
construed  that  they  required  merely  the  maintenance  of 
a  suspension  capable  of  being  flushed,  such  as  that  which 
prevails  in  Herthel ’s  enlarged  chamber,  then  these  claims 
would  be  broad  enough  to  read  upon  either  the  Herthel 
application  or  on  the  original  disclosure  of  the  Jenkins 
application.  But  when  given  this  broader  construction 
these  claims  included  no  requirement  that  a  substantially 
uniform  dispersion  be  maintained  during  passage  through 
the  heating  tubes. 

When  the  claims  involved  in  Interference  60,087  are 
given  the  broader  construction  that  permits  them  to  read 
upon  the  disclosure  of  both  parties,  these  claims  did  not, 
in  HerthePs  opinion,  set  apart  from  the  prior  art  a  pat¬ 
entable  invention  for  two  reasons*;  namely,  (1)  they  read 
on  the  prior  art  to  which  the  Board  of  Appeals  directed 
attention  in  its  decision  in  Interference  60,089  (Appel¬ 
lant’s  App.  454),  and  (2)  they  included  operations  wherein 
fuller’s  earth  would  be  dispersed  in  the  oil  as  the  adsorbent 
but  in  which  the  fuller’s  earth  would  serve  no  useful  pur¬ 
pose  because  neither  softening  of  the  carbon  deposit  nor 
reduction  in  the  thickness  of  the  carbon  incrustations  in  the 
heating  tubes  would  be  effected.  Accordingly  Herthel 

♦Appellant  does  not  suggest  that  patentability  of  any  of  the  coJnts  of 
either  interference  is  here  in  issue.  The  manner  in  which  this  question  was 
raised  is  here  material  only  to  the  extent  that  it  aids  in  explaining  the  differ¬ 
ence  between  the  decisions  of  the  Board  and  the  Court  in  said  interferences. 
The  former  considers  patentability.  The  latter  does  not. 
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moved  to  dissolve  Interference  60,087  on  the  ground  that 
the  claims  there  in  issue  did  not  define  a  patentable  inven¬ 
tion  common  to  the  disclosures  of  the  Herthel  and  Jenkins 
applications  unless  unexpressed  limitations  were  read  into 
them,  in  which  event  they  would  not  be  supported  by  the 
original  Jenkins  disclosure.*  Herthel  also  moved  to  dis¬ 
solve  Interference  60,089  on  the  ground  that  the  claims 
tbbre  involved  were  not  supported  by  the  original  Jenkins 
application  unless  the  term  “intimate  admixture’ *  was  ex¬ 
panded  to  be  synonymous  with  any  suspension  capable 
merely  of  being  flushed,  in  which  event  the  claims  would 
become  unpatentable  for  the  same  reasons  (Appellant’s 
App.  443-450). 

The  several  differences  between  the  counts  of  Interfer¬ 
ence  60,087  and  those  of  Interference  60,089  may  thus  be 
summarized  as  follows: 

The  difference  of  greatest  importance  was  that  the  counts 
of  Interference  60,087  did  not  require  maintenance  of  a 
substantially  uniform  dispersion  of  the  absorbent  in  the 
oil  throughout  contact  of  the  oil  with  the  heating  surfaces , 
unless  an  unexpressed  limitation  was  to  be  read  into  them, 
whereas  the  counts  of  Interference  60,089  did  require  the 
maintenance  of  this  condition  unless  the  term  “intimate 
admixture”  were  to  be  expanded  by  construction  to  include 
a  non-uniform  suspension  such  as  exists  in  the  chamber 
of  the  Herthel  apparatus.  This  was  a  difference  of  great 
importance  because  it  was  determinative  of  whether  a  re¬ 
duction  in  the  thickness  of  the  carbon  incrustations  in  the 
heating  tubes  would  or  would  not  be  effected. 

A  second  difference  of  lesser  importance  was  that  the 
ebunts  in  Interference  60,089  recited  the  specific  absorbent 
fuller’s  earth,  while  the  counts  of  Interference  60,087  de¬ 
fined  the  adsorbent  generically. 

•Herthel’s  motion  to  dissolve  in  Interference  No.  60,087  appears  in  ap¬ 
pellant’s  appendix  at  pages  384-392.  The  memorandum  filed  in  support 
of  this  motion  appears  in  appellant’s  appendix  at  pages  392-428.  In  the 
first  four  paragraphs  of  this  memorandum,  Herthel’s  position  as  to  broad 
versus  narrow  construction  and  the  relationship  of  construction  to  both  the 
prior  art  and  the  Jenkins  original  disclosure  are  set  forth. 
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There  was  a  third  difference  which  dealt  with  the  point 
at  which  the  absorbent  was  initially  introduced  into  the 
cyclic  path  but  this  difference  has  no  bearing  upon  any 
question  involved  in  the  present  controversy. 

HerthePs  Priority  Proofs 


self 

the 


It  should  not  be  necessary  for  this  Court  to  burden  i 
with  any  extensive  consideration  of  that  portion  of 
evidence  submitted  at  the  trial  of  this  case  which  shows 
completion  of  the  invention  defined  in  the  claims  now  before 
the  Court  by  Herthel  as  of  a  date  prior  to  the  filing  date 
of  the  Jenkins  application.*  However  the  proofs  submitted 
on  behalf  of  Herthel  in  the  interference  proceedings  were 
incorporated  in  the  present  record  in  their  entirety  as 
plaintiff’s  Exhs.  11  and  12  (Tr.  614-729,  730-861)  and  all  of 
the  testimony  constituting  plaintiff’s  Exh.  11  appear] 
appellant’s  appendix  at  pages  278-360. 

Although  extensive  consideration  of  these  proofs  sh 
not  now  be  necessary,  we  will  briefly  review  the  more 
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im¬ 
portant  items  for  the  reason  that,  aside  from  any  consid¬ 
eration  of  when  things  were  done,  they  aid  in  showing  one 
important  difference  between  the  action  of  fuller’s  earth 
and  that  of  lime  which  is  material  to  the  present  contro¬ 
versy  because  of  its  influence  on  the  various  decisior.s  in 
the  interference  proceedings. 

The  letter  written  by  Herthel  on  January  15,  1924  i  Ap¬ 
pellant’s  App.  363)  instigated  the  experiments  which  soon 
established  the  utility  of  Herthel ’s  invention  and  thus  con¬ 
stituted  Herthel ’s  reduction  to  practice.  This  letter  stated : 

1 1  Confirming  discussion  of  January  20th,  I  want  to 
be  able  to  cover  the  application  of  fine  earth  in  pres- 


*This  should  not  be  necessary  in  view  of  the  fact  that  the  subject 
matter  defined  in  the  claims  now  before  the  Court  was  incorporated  in  the 
operation,  disclosed  and  reduced  to  practice  by  Herthel  in  the  early  part 
of  1924,  upon  which  the  Patent  Office  Board  of  Appeals  predicated  its 
award  of  priority  to  Herthel  in  Interference  60,089.  The  sufficien  :y  of 
these  proofs,  with  respect  to  this  disclosure  and  reduction  to  practice,  was 
also  recognized  by  the  Court  of  Customs  and  Patent  Appeals  and  these 
proofs  were  not  challenged  by  the  defendant  in  this  case  in  the  Court 
below. 
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sure  distillation  to  take  the  place  of  30/60  mesh  fullers 

1  earth  on  a  screen.  I  believe  with  the  proper  mechani¬ 
cal  arrangement  that  this  is  possible.  For  example, 
with  a  positive  displacement  high  head  pump  deliver¬ 
ing  the  oil  with  earth  in  suspension  through  a  con¬ 
tinuous  coil  at  high  velocity,  drawing  the  earth  with 
continuous  tar  draw  off,  from  a  low  point  in  the  diges¬ 
tion  or  bulk  supply  chamber. 

*  *  •  * 

“I  would  like  to  have  you  give  this  thought,  on 
how  we  can  prove  this  out  on  a  very  small  scale/  * 
This  letter  not  only  describes  delivering  the  oil  with  earth 
in  suspension  to  the  coil,  but  it  also  describes  forcing  the 
mixture  through  the  coil  “at  high  velocity”.  This  clearly 
shows  that  high  velocity  has  been  regarded  as  an  important 
element  of  Herthel’s  inventive  concept  from  its  very 
inception.* 

Pursuant  to  the  instructions  contained  in  this  letter,  a 
sketch  (Appellant’s  App.  364)  illustrating  a  small  experi¬ 
mental  oil  cracking  still  was  prepared  hv  Pelzer  early  in 
February,  1924.  The  apparatus  illustrated  in  this  sketch 
included:  (a)  a  vertically  elongated  cylindrical  chamber 
consisting  of  a  pipe  6  inches  in  diameter  and  about  8  ft. 
long,  (b)  a  coil  of  y>  inch  pipe  60  ft.  in  length  arranged 
in  a  furnace,  and  (c)  a  pump  provided  with  connections 
for  circulating  oil  from  the  chamber  through  the  coil  dis¬ 
posed  in  the  furnace  and  then  back  to  the  chamber.  Means 
were  provided  for  introducing  the  feed  oil  and  the  fine 
earth  in  admixture  therewith  into  the  upper  part  of  the 
chamber  and  for  continuously  withdrawing  tar  from  a 
lower  point  in  the  chamber.  An  experimental  cracking  still 
conforming  with  this  sketch,  except  for  the  substitution  of 
a  heating  coil  of  1  inch  pipe  for  the  heating  coil  of  y2  inch 
pipe  as  illustrated  in  the  sketch,  pursuant  to  the  recom¬ 
mendation  contained  in  HerthePs  letter  of  Februarv  5, 
1924  (Appellant’s  App.  362)  was  built  with  such  diligence 

•This  letter  was  adequately  proven  both  by  the  testimony  of  Herthel,  the 
author  (Appellant’s  App.  295-296)  and  by  the  testimony  of  H.  L.  Pelzer  to 
whom  the  letter  was  addressed  (Appellant’s  App.  356-358). 
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that  it  was  completed  and  ready  for  testing  in  March,  1924 
(Appellant’s  App.  301;  348-351). 

In  this  experimental  cracking  still  the  transverse  cross- 
sectional  area  of  the  chamber  (6  inches  in  diameter)  was 
3600%  greater  than  the  transverse  cross-sectional  area  of 
the  heating  element  (a  coil  of  1  inch  diameter  pipe). 

In  the  experimental  cracking  operations  carried  out  in 
this  still  in  the  spring  of  1924,  circulation  through  the 
cycle  including  the  heating  element  and  the  enlarged  cham¬ 
ber  was  maintained  by  the  circulating  pump  and  at  a  rate 
which  varied  from  about  30  gallons  per  minute  to  about 
50  gallons  per  minute  (Appellant’s  App.  322 — XQs.  96, 
97).  This  involved  flow  through  the  1  inch  diameter 
heating  element  at  a  rate  varying  from  about  12  ft.  perj  sec¬ 
ond  to  about  20  ft.  per  second  (Appellant’s  App.  41-42). 

In  the  course  of  the  experimental  work  conducted  on 
this  small  still  in  the  spring  of  1924,  groups  of  compara¬ 
tive  tests  were  made  between  operations  employing  oil  ad¬ 
mixed  with  fuller’s  earth  and  otherwise  comparable  opera¬ 
tions  with  oil  alone.  In  these  comparative  tests  separate 
heating  elements  were  used,  thus  one  coil  was  used  foi[  one 
group  of  tests  using  a  mixture  of  earth  and  oil  (this  ^eat¬ 
ing  element  being  designated  the  earth  coil)  and  another 
heating  coil  was  used  for  a  second  group  of  tests  with  oil 
alone  (this  heating  element  being  designated  the  oil  coil). 
At  the  conclusion  of  each  of  these  groups  of  tests  the  heat¬ 
ing  element  was  removed  for  inspection.  Due  to  the  very 
small  diameter  and  great  length  of  the  heating  coils  used 
in  these  tests,  they  were  cut  into  small  sections  at  the  con¬ 
clusions  of  the  tests  to  facilitate  examination  of  the  coke 
incrustation  at  intervals  spaced  throughout  the  entire 
length  of  the  heating  coils.  The  contemporaneous  record 
of  the  conditions  observed  in  this  comparative  examina¬ 
tion  appears  in  appellant’s  appendix  at  page  365  and  it 
reads  as  follows: 

“The  coke  in  the  earth  coil  was  hard  and  difficult  to 
chip  off  but  the  oil  coil’s  coke  came  off  readily  being 
much  drier  on  account  of  the  scorching  the  tubes  got 
and  consequently  lighter  in  weight.  The  coke  on  the 
oil  coil  was  thicker  than  on  the  earth  coil  but  the  lat- 
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ter  was  oily  and  so,  heavier  in  weight.’ ’  (Emphasis 
ours). 

All  of  the  test  work  on  this  small  experimental  still  was 
completed  prior  to  the  filing  date  of  the  Jenkins  applica¬ 
tion.  Although  all  of  the  testimony  for  the  junior  party 
Herthel  in  the  interferences  comprised  less  than  one  hun¬ 
dred  printed  pages  as  compared  to  the  upwards  of  two 
thousand  printed  pages  of  testimony  taken  on  behalf  of 
the  senior  party  Jenkins,  the  completeness  of  the  fully 
proven  contemporaneous  documentary  exhibits  in  support 
of  the  testimony  in  Herthel ’s  case  quite  properly  justified, 
we  think,  the  conclusion  expressed  in  the  decision  of  the 
Court  of  Customs  and  Patent  Appeals  to  the  effect  that 
Herthel ’s  proofs  sustained  the  burden  imposed  upon  him 
as  the  junior  party. 

These  proofs  established  that  as  of  a  date  prior  to  the 
filing  date  of  the  Jenkins  application  (June  30,  1924), 
Herthel  had  conceived  and  successfully  reduced  to  prac¬ 
tice  a  cracking  process  in  which  a  mixture  of  oil  and  finely- 
divided  fuller’s  earth  was  circulated  through  the  heating 
element  of  a  cracking  still  at  velocities  approximating  12 
ft!  per  second  and  higher.  Such  an  operation  clearly  em¬ 
bodies  a  reduction  to  practice  of  the  subject  matter  defined 
in  claim  14  of  the  parent  Herthel  application  Serial  No. 
167,716,  in  claim  1  of  the  first-continuing  application  Serial 
No.  376,530  and  in  claims  1  and  3  of  the  second-continuing 
application  Serial  No.  394,491,  which  are  now  before  this 
Court. 

However,  these  proofs  also  established  that  although 
an  absorbent  will  reduce  the  thickness  of  the  carbon  in¬ 
crustation  in  the  heating  element,  ivhen  the  absorbent  is 
used  in  accordance  with  the  Herthel  process ,  the  carbon 
incrustation  may  nevertheless  be  harder  than  is  the  case 
when  no  absorbent  is  used;  this  being  notably  the  case 
vdien  fuller’s  earth  is  used  as  the  absorbent. 

Evidence  Re  Identity  Of  Jenkins  Proposal  In  Late  1923 
And  Of  Operations  Embodying  Such  Proposal  In 
Early  1924 

During  the  latter  half  of  1923  several  “Jenkins”  type 
cracking  stills  were  being  installed  at  the  plant  of  the 
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Skelly  Oil  Company  in  Eldorado,  Kansas.  The  first  of 
these  stills  known  as  Jenkins  still  No.  1  was  completed 
about  the  end  of  the  year  1923  and  was  placed  in  opera¬ 
tion  early  in  January,  1924  (Appellant’s  App.  18-19,  ^74). 
The  “Jenkins”  type  of  still  as  of  that  period  (consider¬ 
ing  only  the  still  proper  and  not  such  appurtenance^  as 
reflux  towers  and  the  like)  embodied  the  construction  il¬ 
lustrated  in  the  drawing  identified  as  Plaintiff’s  Exh.  2 
shown  at  appellant’s  appendix  69.  Except  for  the  inclu¬ 
sion  of  a  depending  sump,  known  as  a  carbon  leg,  this  type 
of  still  was  substantially  identical  with  the  still  illustrated 
in  Fig.  1  of  the  Jenkins  application  drawings  and  with 
prior  “Jenkins”  stills  which  had  been  inspected  by  0.  C. 
Smith  prior  to  the  installation  of  Jenkins  stills  at  the  Shelly 
plant  (Appellant’s  App.  18-21;  24;  377).  In  the  normal 
operation  of  these  stills  as  of  the  years  1923  and  1924,  the 
body  of  oil  contained  therein  extended  up  to  a  point  such 
that  the  top  longitudinal  drum  was  about  one-third  full 
(Appellant’s  App.  23-25).  In  view  of  this  arrangement, 
the  rate  of  flow  within  the  cyclic  path  including  the  heat¬ 
ing  tubes,  the  top  longitudinal  drum,  and  the  connecting 
vertical  sluice-ways,  was  substantially  the  same  through¬ 
out  the  cyclic  path  (Appellant’s  App.  33).  A  propeller  of 
moderate  proportions  was  positioned  in  the  rear  veiftical 
sluice-way  and  in  the  early  installations  this  propeller]  was 
driven  by  a  steam  engine  operating  through  a  geared  driv¬ 
ing  mechanism.  The  feed  oil,  supplied  to  the  still  after  it 
had  been  placed  in  operation,  entered  the  still  from  a  reflux 
tower  through  a  pipe  which  was  bent  downwardly  at  its 
end  and  terminated  at  a  point  a  short  distance  above  the 
propeller  (Appellant’s  App.  24;  69;  460).  In  the  nor¬ 
mal  operation  of  these  stills  as  they  were  first  installed 
and  initially  operated,  the  rate  of  flow  through  the  Cyclic 
path  including  the  heating  tubes  was  very  sluggish  and 
not  materially  higher  than  that  which  occurred  when  the 
still  was  operated  without  any  propeller  (Appellant’s  App. 
30-31;  380),  although  the  propeller  did  create  a  substan¬ 
tial  splashing  or  agitating  effect  in  its  immediate  vicinity 
(Appellant’s  App.  32). 
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During  the  years  1923  and  1924  K.  J.  Smith  and  0.  C. 
Smith  were  the  superintendent  and  assistant  superinten¬ 
dent,  respectively,  of  the  Skelly  plant  at  Eldorado,  while 
E.  A.  Todd  w’as  the  chief  chemist  (Appellant’s  App.  365- 
366  ;  372-374).  Sometime  in  October,  1923,  Jenkins  visited 
the  plant  of  the  Skelly  Oil  Company.  During  this 
visit  Jenkins  disclosed  to  each  of  the  three  men  above-iden¬ 
tified  his  desire  to  try  out  the  idea  of  introducing  lime  or 
fuller’s  earth  into  the  Jenkins  stills  then  under  construc¬ 
tion  at  that  plant,  preferably  by  mixing  the  lime  or  fuller’s 
earth  with  the  oil  to  be  introduced  to  the  still*  (Appellant’s 
App.  28-29;  36-37;  45;  366;  372-373;  375-376).  This 
w”ould  have  involved  introduction  of  the  lime  or  fuller’s 
earth  into  the  still  at  a  point  immediately  above  the 
propeller. 

At  this  time  Jenkins  stated  that  it  was  his  belief  that 
lime  or  fuller’s  earth  would  cause  the  coke  deposits  which 
formed  in  this  type  of  still  to  be  softer  and  more  easily 
removed  (Appellant’s  App.  29;  366).  At  the  time  this, 
proposal  was  made,  a  laboratory  experiment  was  performed 
to  try  out  the  proposal  in  a  small  way.  This  experiment 
consisted  of  mixing  a  small  amount  of  lime  with  oil, 
placing  the  mixture  in  a  small  pressure  container,  described 
as  a  “bull  plug”,  and  heating  the  mixture  under  pressure 
to  a  temperature  high  enough  to  cause  cracking  of  the  oil. 
The  small  pressure  container  was  provided  with  no  means 
fdr  circulating  or  otherwise  maintaining  continued  agita¬ 
tion  of  the  oil,  but  the  lime  did  cause  the  carbon  that  was 
formed  to  be  softer  than  that  which  forms  when  oil  is 
cracked  when  no  lime  is  present  (Appellant’s  App.  29; 
379). 

In  the  first  two  runs  on  Jenkins  still  No.  1  in  January, 
1924,  no  lime  or  any  other  adsorbent  was  supplied  to  the 
still  (Appellant’s  App.  20;  25;  366;  374-375).  The  first 

1  *Thc  three  men  above-identified  arc  the  only  people  to  whom  Jenkins 
made  the  disclosure  which,  in  the  interference  proceedings,  was  held  to 
establish  conception  by  Jenkins  in  October,  1923.  All  of  the  testimony 
given  by  these  three  witnesses  in  the  interferences  has  been  included  in 
the  present  record  as  Plaintiffs  Exhs.  13,  14  and.  15  (Tr.  862-1370).  Much 
of  the  testimony,  which  was  voluminous,  related  to  immaterial  matters.  The 
material  parts  have  been  included  in  Appellant’s  Appendix  at  pages  365-381. 
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run  on  this  new  piece  of  equipment  was  quite  irregular  and 
therefore  not  comparable  with  any  subsequent  run  (Ap¬ 
pellant’s  App.  38).  In  the  third  run  on  Jenkins  still  No.  1 
at  the  Skelly  plant,  and  in  all  subsequent  runs  on  this  still 
with  the  exception  of  run  No.  12  during  the  moni;h  of 
March,  1924,  lime  was  admixed  with  the  oil  supplied  to 
the  still  in  accordance  with  the  proposal  made  by  Jenkins 
in  the  fall  of  1923  (Appellant’s  App.  25;  34-35;  3661  375- 
377).  These  operations  conformed  in  all  respects  with  the 
operations  described  in  the  original  Jenkins  application. 

In  March,  1924,  one  run  was  made  on  Jenkins  still  |No.  1 
in  accordance  with  the  instructions  of  K.  J.  Smith  to 
obtain  a  direct  comparison  of  operations  with  and  with¬ 
out  lime.  This  run  was  No.  12.*  The  duration  of  run 
No.  12  without  lime  was  substantially  the  same  as  that  of 
contemporaneous  operations  with  lime  as  exemplified  by 
run  No.  3.  Both  were  of  about  three  days  duration  (Ap¬ 
pellant’s  App.  43;  368;  380).  The  comparison  showed 


that  although  the  use  of  lime  in  the  manner  then 


being 


practiced  resulted  in  a  carbon  deposit  that  was  softer 
and  more  easily  removed,  it  did  not  cause  any  re¬ 
duction  in  the  thickness  of  the  carbon  incrustation  in  the 
heating  tubes  (Appellant’s  App.  25-26;  34-35;  43;  369-372). 
In  this  run  No.  12  without  lime,  as  in  run  No.  3  and  similar 
runs  with  lime,  the  carbon  incrustation  in  the  heating 
was  in  the  form  of  a  tube  of  coke  within  the  heating 
(Appellant’s  App.  26;  34-36;  43).  This  carbon  incrus|tation 
was  about  three-quarters  of  an  inch  thick  and  extended 
around  the  entire  periphery  of  the  heating  tubes  so  }hat  it 
reduced  the  internal  diameter  from  3  inches  to  abojit  l1/^ 
inches  (Appellant’s  App.  370-372).  In  all  of  these  opera¬ 
tions  the  relatively  sluggish  rate  of  flow  through  the  heat¬ 
ing  tubes  was  less  than  that  required  to  maintain  a  uniform 


tubes 

tubes 


*In  order  to  avoid  confusion  we  here  note  that  K.  J.  Smith  erroneously 
described  the  run  on  Jenkins  still  #1  in  March  of  1924  without  lime  as 
run  No.  13,  which  was  an  abnormally  short  run  even  for  that  period. 
Other  witnesses  and  the  contemporaneous  documentary  evidence  (Plaintiff’s 
Exh.  17 — Appellant’s  App.  382-383)  established  that  this  run  without  lime 
actually  was  run  No.  12  instead  of  run  No.  13.  Later  this  was  acknowl¬ 
edged  by  counsel  for  Jenkins  and  it  was  properly  identified  as  run  No.  12 
in  the  decision  of  the  Examiner  of  Interferences  (Appellant’s  App.  470). 
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dispersion  during  the  entire  passage  through  the  heating 
tubes.*  Yet  it  was  entirely  adequate  to  produce  a  flushing 
action  precluding  the  accumulation  of  a  sedimentary  de¬ 
posit  on  the  bottoms  of  the  heating  tubes  since  the  carbon 
incrustation  in  any  one  heating  tube  was  in  the  form  of  a 
tube  of  coke  of  substantially  uniform  thickness. 

At  various  subsequent  dates  never  definitely  identified, 
but  too  late  in  any  event  to  have  any  bearing  on  any  con¬ 
test1  on  priority  between  Herthel  and  Jenkins  with  respect 
to  the  subject  matter  now  before  the  Court,  the  Jenkins 
stills  at  the  Skelly  plant  were  modified  in  a  number  of 
respects.  These  modifications  included  (1)  increasing  the 
size  of  the  propeller,  (2)  discarding  the  geared-steam  en¬ 
gine  drive  and  substituting  a  direct  drive  actuated  by  an 
electric  motor  of  increased  power  which  increased  the  speed 
of  rotation  of  the  propeller,  and  (3)  inserting  a  tapered 
collar-like  baffle  in  the  rear  sluice-way  at  a  point  just  above 
the1  propeller  in  the  manner  illustrated  in  patent  No. 
1,913,635**  (Appellant’s  App.  31-33;  367-368;  378;  381). 
The  purpose  of  these  modifications  was  to  increase  the 
rate  of  flow  through  the  heating  tubes  so  as  to  improve 
the  heat  transfer  rate  (Appellant’s  App.  47-48).  Each  of 
these  modifications  increased  the  rate  of  circulation  and 
their  cumulative  effect  was  to  change  the  rate  of  flow, 
originally  very  sluggish  and  not  materially  greater  than 
that  obtained  when  no  propeller  was  used,  to  a  very  high 
rate  of  circulation  approximating  12  ft.  per  second  (Ap¬ 
pellant’s  App.  33-34). 

While  neither  the  thickness  of  the  carbon  incrustations 
nor  the  duration  of  the  operating  period  were  changed  by 
the  use  of  lime  in  the  manner  proposed  by  Jenkins  in  the 

♦This  was  directly  shown  by  the  circumstance  that  a  sample  taken  near  the 
bottom  of  the  transverse  drum  adjacent  the  outlet  ends  of  the  heating  tubes 
was  heavier  than  a  sample  taken  from  the  transverse  drum  adjacent  the 
inlet  ends  of  the  heating  tubes,  although  both  samples  after  final  settling 
had  the  same  gravity  (Appellant’s  App.  369). 

♦♦Patent  1,913,635  (Appellant’s  App.  72)  was  granted  on  an  application 
filed  by  Jenkins  in  January,  1927  about  three  months  subsequent  to  the 
amendment  which  first  introduced  the  feature  of  high  velocity  circulation 
into  the  Jenkins  application  involved  in  Interferences  60,087  and  60,089. 
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fall  of  1923  and  tested  out  in  the  early  part  of  1924,  the 
subsequent  use  of  lime  coupled  with  very  high  velocity 
circulation  did  have  the  effect  of  reducing  the  rate  at  which 
the  carbon  incrustations  formed  in  the  heating  tubes  and 
of  extending  the  useful  operating  time  from  a  period  of 
about  three  days  (Appellant’s  App.  43;  368;  379)  to  k  pe¬ 
riod  varying  from  fourteen  to  twenty  days  (Appellant’s 
App.  34;  368). 

While  the  date  at  which  the  importance  of  correlating 
the  use  of  lime  and  high  velocity  flow  first  was  recognized 
by  Jenkins  and  his  associates  never  was  fixed,  no  mention 
of  the  important  element  of  high  velocity  flow  was  incor¬ 
porated  in  the  Jenkins  application  as  filed  on  June  30, 
1924  (Appellant’s  App.  79-89)  or  in  the  amendment  filed 
in  connection  with  the  Jenkins  application  on  December  7, 
1923  (Appellant’s  App.  103-109);  whereas  in  the  amend¬ 
ment  filed  in  the  Jenkins  application  on  August  31,  1926 
(Appellant’s  App.  113-136)  and  in  all  subsequent  amend¬ 
ments,  the  matter  of  high  velocity  circulation  and  of  kiain- 
taining  a  substantially  homogeneous  mixture  of  the  oil  and 
absorbent  was  not  merely  recognized,  but  was  emphasized 
as  being  of  controlling  importance . 


The  Softening  Action  Of  Lime 


The  Hardening  Action  Of  Fuller’s  Earth. 


Aside  from  any  question  concerning  the  dates  when  cer¬ 
tain  things  were  done ,  the  evidence  above  revieweq  and 
now  before  this  Court  establishes  several  abstract  facts 
which  assist  in  interpreting  the  seemingly  confusing  deci¬ 
sions  involved  in  the  determination  of  this  case.  tThese 
several  facts  are : 

(1)  The  ability  of  lime  to  soften  the  carbon  incrusta¬ 
tions  in  a  tubular  oil  cracking  still,  and  thus  make  it  pos¬ 
sible  for  such  incrustations  to  be  more  easily  removed,  is 
in  no  way  dependent  on  the  rate  of  flow  through  the  heat¬ 
ing  tubes;  since  this  softening  action  is  exerted  even  when 
a  charge  of  oil  to  vrhich  lime  has  been  added  is  heated  to 
a  cracking  temperature  in  a  small  pressure  container  in 
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the  complete  absence  of  circulation  or  other  form  of  agi¬ 
tation.*  It  is  sufficient  that  the  lime  be  initially  dispersed 
in  the  oil  so  that  it  may  come  into  contact  with  all  of  the 
oil.  It  is  not  essential,  however,  to  maintain  a  continuing 
uniform  dispersion  during  contact  with  the  heating 
surfaces. 

(2)  This  property  of  lime  is  not  common  to  absorbents 
generally,  or  to  fuller’s  earth  specifically,  since  when 
fuller’s  earth  is  used  instead  of  lime,  the  carbon  incrusta¬ 
tion  is  harder  than  when  no  absorbent  is  used. 

(3)  When  a  mixture  of  either  lime  or  fuller’s  earth 
with  oil  is  passed  through  the  heating  tubes  of  an  oil 
cracking  still  at  the  high  velocity  required  to  piaintain  a 
continuing  substantially  uniform  dispersion,  the  thickness 
of  the  carbon  incrustation  is  reduced.  This  permits  pro¬ 
longation  of  the  useful  operation  period.  It  is  the  prop¬ 
erty  of  exerting  a  selective  absorbent  action  which  per¬ 
mits  fuller’s  earth,  lime,  and  absorbents  generally ,  to  re¬ 
duce  the  thickness  of  the  carbon  incrustation  when  they 
are  used  in  the  proper  manner. 

Decisions  In  The  Patent  Office  Interferences 

Interlocutory  Decision  Re  Circulation. 

In  an  interlocutory  decision  rendered  by  the  Examiner 
of  Interferences  prior  to  the  submission  of  proofs,  and 
thins  without  the  benefit  of  any  evidence  in  support  of 
Herthel’s  representation  as  to  the  controlling  importance 
of  employing  the  high  velocity  that  is  required  to  main¬ 
tain  a  continuing  substantially  uniform  dispersion  dur¬ 
ing  passage  through  the  heating  tubes,  the  Examiner  of 
Interferences  denied  Herthel’s  motion  to  dissolve.  The 
denial  w^as  based  on  the  premise  that  it  was  not  obvious, 
in  the  absence  of  evidence,  that  there  was  any  necessity 
for  a  rate  of  flow  through  the  heating  tubes  any  greater 
than  that  required  to  exert  a  simple  flushing  action  ade- 

*This  property  probably  accrues  from  the  alkalinity  of  the  lime  which 
enables  it  to  exert  a  neutralizing  action  with  respect  to  hydrogen-sulfide. 
This  neutralizing  action  is  acknowledged  and  described  in  the  amended  Jen¬ 
kins  application  (Appellant’s  App.  116-117). 
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quate  merely  to  prevent  the  accumulation  of  a  sedi¬ 
mentary  deposit.  This  decision*,  portions  of  which  were 
subsequently  quoted  by  the  Court  of  Customs  and  Patent 
Appeals,  involved  a  construction  of  the  term  “intimate  ad¬ 
mixture”  as  broad  enough  to  include  any  flushable  “sus¬ 
pension”  regardless  of  uniformity.  It  stated: 

“The  Jenkins  specification  states  on  page  8,  lines  30 
to  34,  ‘In  order  that  the  deposit  will  not  be  formed  into 
a  hard  material  the  oil  is  treated  by  an  adsorbent 
which  acts  to  maintain  the  carbon  particles  or  tie  like 
in  colloidal  form  whereby  it  may  be  carried  aufay  in 
suspended  form  or  the  like  with  an  excess  amoitmt  of 
oil,  to  the  vaporizing  device.’  This  directly  denies 
that  the  use  of  such  a  great  amount  of  adsorbent  as  to 
-  prevent  suspension  thereof  was  contemplated  by  Jen¬ 
kins.  Furthermore  the  last  paragraph  on  page  9 
shows  beyond  a  shadow  of  a  doubt  that  Jenkins  did 
not  contemplate  settling  of  the  adsorbent  in  the  still. 
(Emphasis  Ours) 

“It  is  not  obvious,  as  apparently  contended  by 
Herthel  that  the  only  way  the  fuller’s  earth  can  be 
maintained  in  intimate  admixture  with  the  oil  during 
its  passage  through  the  heating  zone  is  by  maintain¬ 
ing  an  abnormally  high  rate  of  circulation  therein.” 
(Appellant’s  App.  452). 


Priority  Decisions  By  Examiner  Of  Interferences 


The  decision  of  the  Examiner  of  Interferences 
priority  in  Interference  60,087  appears  to  have  been| 


as  to 
influ¬ 


enced,  at  least  in  part,  by  a  failure  to  appreciate  tfye  cir¬ 
cumstance  that  the  softening  action  exerted  by  lime  is  not 
common  to  absorbents  generally  and  is  exerted  wheji  lime 
is  initially  dispersed  through  oil  which  is  subsequently 
cracked  even  though  a  continuing  uniform  dispersion  is  not 
thereafter  maintained  during  passage  of  the  mixture 
through  the  heating  zone. 

In  referring  to  the  disclosures  made  by  Jenkins  in  the 
fall  of  1923  and  to  the  operations  conducted  on  the  Jen¬ 
kins  stills  at  the  Skellv  plant  in  the  early  part  of  1924, 


•Appellant’s  Appendix  451-453. 
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the  priority  decision  of  the  Examiner  of  Interferences  in 
Interference  60,087  stated  as  follows  (Emphasis  ours) : 

“  Jenkins ’  disclosure  in  connection  with  the  Jen¬ 
kins  stills  then  being  built,  to  the  aforesaid  witnesses 
[K.  J.  Smith,  0.  C.  Smith,  and  E.  A.  Todd]  satisfies 
the  elements  of  all  of  the  counts.  It  was  later  found 
that  the  lime  in  admixture  with  the  feed  accomplished 
the  intended  object  of  changing  the  nature  of  the  car¬ 
bon  so  as  to  make  it  easy  of  removal  and  accordingly 
Jenkins’  initial  disclosure  was  operative  in  nature. 

(Appellant’s  Appendix  468).  *  *  *  Due  to  the  proposed 

discharge  of  the  feed  at  a  point  just  above  the  pro -  * 

peller  as  shown  in  the  blue  print,  Jenkins’  Exhibit  1, 

the  above  disclosure  also  satisfies  the  counts  in  the 

requirements : 

*  *  dispersing  said  finely  divided  mineral  sub¬ 
stance  in  said  body  of  oil  *  •  *’  (count  1) 

and 

•  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension  *  *  *’  (counts  2  and  3). 

(Appellant’s  App.  468-469). 

*  •  *  • 

“There  is  no  doubt  from  the  testimony  of  the  men  who 
in  any  way  had  something  to  do  with  the  cleaning  of 
the  stills  that  the  use  of  lime  dating  from  run  3  on 
still  1  (except  run  12)  was  successful  in  rendering  less 
difficult  the  removal  of  the  coke.  (Appellant’s  App. 

470). 

•  •  •  • 

“The  lime  was  introduced  above  the  propeller  which 
was  used  in  the  said  run  3  and  accordingly  it  was  dis¬ 
persed  into  the  body  of  oil.  This  dispersing  effect  was 
further  shown  by  the  fact  that  it  was  effective  upon 
the  coke.  (Appellant’s  App.  477). 

•  •  •  •  „ 

“Since  the  date,  no  later  than  the  end  of  October 
1923,  accorded  to  the  party  Jenkins  for  conception  of 
the  invention  is  earlier  than  any  date  alleged  by  the 
party  Herthel  •  •  *  and  the  date,  no  later  than  Janu¬ 
ary  31,  1924,  established  by  him  for  reduction  to  prac- 
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tice  is  earlier  than  the  period  *  *  *  alleged  by  Herthel 
for  reduction  to  practice  of  the  invention,  it  is  evident 
according  to  the  view  taken  herein  that  the  party  Jen¬ 
kins,  being  the  first  to  conceive  and  the  first  to  reduce 
to  practice,  must  prevail  in  the  interference.,,  (Ap¬ 
pellant’s  App.  478). 

In  Interference  60,089  the  final  decision  of  the  Examiner 
of  Interferences  was  predicated  upon  a  technicality  which 
was  rejected  by  both  the  Patent  Office  Board  of  Appeals 
and  the  Court  of  Customs  and  Patent  Appeals.  This  tech¬ 
nicality  was  concerned  with  a  limitation  dealing  with  the 
identity  of  the  point  in  the  cycle  at  which  the  fuller’s  earth 
is  initially  introduced.  This  limitation  is  not  material  to 
any  claim  now  before  this  Court  since  none  of  these  claims 
contains  a  corresponding  limitation.  However,  there  is  one 
aspect  of  this  decision  here  worthy  of  note,  because  of  its 
influence  on  the  subsequent  findings  of  the  Court  oft  Cus¬ 
toms  and  Patent  Appeals.  In  this  decision  the  Examiner 
of  Interferences  asserted: 

“The  counts  in  this  interference  differ  mainly  from 
those  of  interference  60,087  in  being  specific  to  the  use 
of  fuller’s  earth.  The  counts  of  interference  60,087  in 
respect  to  mineral  agent  are  generic. 


“In  the  decision  being  rendered  in  companic 

terference  60,087  the  proofs  of  the  party  Jenki 

connection  with  a  disclosure  in  October  1923  b1 

« 

to  others  of  an  intention  to  use  lime  or  fuller’s 
in  connection  with  the  Jenkins  stills  then  being  ei 
at  the  plant  of  the  Skellv  Oil  Company  at  Eldc 
Kansas,  have  been  dealt  with  in  detail.  The  d 
sion  therein  leading  to  a  finding  that  the  Jenkins  j 
show  conception  by  him  of  the  invention  there 
volved  as  of  no  later  than  October  1923  is  per 
herein  and  is,  therefore,  referred  to  for  a  similar 
ing  to  be  made  in  this  interference.”  (Emphasis  c 
Appellant’s  App.  480-481). 

We  think  the  quoted  portions  of  these  two  decisions 
(1)  that  in  the  opinion  of  the  Examiner  of  Interfe: 
the  only  significant  difference  between  the  counts  < 
two  interferences  was  that  the  counts  of  one  were  s 
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to  f idler* s  earth  whereas  the  counts  of  the  other  were  gen¬ 
eric  as  to  the  absorbent,  and  also  show  (2)  that  the 
requirements  of  all  counts  in  both  interferences,  as  to  ‘ ‘dis¬ 
persion”  or  “  suspension’ ’  or  ‘‘intimate  admixture”  of  the 
absorbent  with  the  oil,  were  being  broadly  construed  as  in¬ 
volving  nothing  more  than  introduction  of  the  absorbent 
with  the  fresh  oil  at  a  point  just  above  the  propeller  in  a 
Jenkins  still,  and  operation  of  such  a  still  with  a  rate  of 
circulation  through  the  heating  tubes  no  greater  than  that 
which  prevailed  in  run  No.  3  on  Jenkins  still  No.  1  in  Janu^- 
ary  1924.  This  method  of  operation  did  soften  the  carbon 
and  make  it  easier  to  remove  and  it  did  provide  a  flushing 
action  adequate  to  prevent  accumulation  of  sedimentary 
deposits.  To  this  extent  the  lime  was  maintained  “in  sus¬ 
pension”. 

Priority  Decisions  Of  The  Board  Of  Appeals 

The  Patent  Office  Board  of  Appeals  wrote  its  principal 
decision  in  Interference  60,089  where  the  counts  were  spe¬ 
cific  to  fuller’s  earth.  It  appears  to  have  done  so  due  to 
recognition  of  the  fact  that  the  counts  in  Interference 
60,087  defined  the  adsorbent  in  terms  broad  enough  to  in¬ 
clude  fuller’s  earth. 

The  Board  appears  to  have  recognized  that  the  softening 
effect  of  lime  upon  carbon  was  not  exerted  by  such  ab¬ 
sorbents  as  fuller’s  earth,  and,  accordingly  that,  in  order 
to  define  an  operation  capable  of  achieving  an  improve¬ 
ment  in  the  art,  any  claim  which  defined  the  absorbent  gen- 
ericcdly  must  also  be  restricted  to  an  operation  incorporat¬ 
ing  circulation  at  the  very  rapid  rate  required  to  maintain 
a  continuing  substantially  uniform  dispersion  during  pas¬ 
sage  through  the  heating  zone.  In  its  decisions  the  Board 
showed  its  recognition,  of  both  (1)  the  prior  art  proposals 
for  employing  dispersed  absorbents  in  oil  cracking  proc¬ 
esses,  and  (2)  the  indispensability  of  rapid  circulation  to 
achievement  of  the  only  common  objective  of  Herthel  and 
Jenkins;  namely,  reduction  of  the  thickness  of  the  carbon 
incrustation  with  resultant  prolongation  of  the  operating 
period.  Thus,  in  its  decision  in  Interference  60,089  it 
stated : 
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“•  •  *  it  iS  well  to  state  at  the  beginning  that  the 
introduction  of  fuller’s  earth  or  the  like  into  cracking 
stills  was  broadly  old ,  as  shown  by  Hansen,  1,215,526, 
or  Darlington  et  al.,  1,614,660,  of  record.  We  believe 
it  is  clear  from  the  record  that  it  is  necessary  to  cir¬ 
culate  the  oil  at  such  a  speed  that  the  fuller’s  earth 
will  not  settle,  in  order  to  maintain  the  earth  in  inti¬ 
mate  admixture  with  the  circulating  oil.  (Appellant’s 
App.  454 — Emphasis  Ours). 


“•  •  *  it  is  our  opinion  that  there  is  no  teaching  in 
the  application  as  filed  [Jenkins]  of  circulating  the  oil 
at  such  a  speed  that  the  fuller’s  earth  will  rem4in  in 
intimate  admixture  during  the  circulation.”  (Alppel- 
lant’s  App.  455). 


“We  believe  that  there  is  no  reason  to  assume  thht  the 
propeller  [in  the  Jenkins  type  still]  would  be  driven 
at  a  speed  sufficient  to  cause  a  circulation  high  enough 
to  produce  the  improvement  over  the  art (Appel¬ 
lant’s  App.  456 — Emphasis  Ours). 


“Taking  up  now  the  party  Jenkins’  conception  in 
the  fall  of  1923,  prior,  of  course,  to  the  filing  of  his 
application  on  June  30,  1924,  we  are  convinced,  after 
studying  the  record,  that  he  has  not  established  a  cir¬ 
culation  at  that  time  which  was  more  rapid  thari  that 
disclosed  in  his  application.”  (Appellant’s  App.  456). 


“The  decision  of  the  Examiner  of  Interferenses  is 
reversed  and  priority  of  the  subject  matter  in  issue  is 
awarded  to  the  junior  party,  Eugene  C.  Herihel.” 
(Appellant’s  App.  458). 

There  can  be  no  doubt  but  that  in  arriving  at  the  above- 
quoted  decision,  the  Board  of  Appeals  construed  the  term 
“intimate  admixture”  as  it  appeared  in  the  counts  pi  In¬ 
terference  60,089,  in  the  light  of  the  disclosure  of  the  par¬ 
ent  Herthel  application  Serial  No.  167,716  wherein  the  term 
originated,  and  therefore  as  synonymous  with  “uniform 
dispersion”.  Any  doubt  as  to  this  representation  subse¬ 
quently  was  removed  in  the  post  interference  decision  of 
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this  Board  in  connection  with  the  first  continuing  Herthel 
application  wherein  it  stated: 

“In  our  decision  in  application  No.  167,716,  we  as¬ 
sumed  that  the  phrases  ‘intimate  admixture’  and 
‘uniform  dispersion’  are  synonymous  *  *  (Appel¬ 
lant’s  App.  263). 

In  its  decision  awarding  priority  to  Herthel  in  Inter¬ 
ference  60,087,  wherein  the  counts  define  the  absorbent  in 
generic  terms  broad  enough  to  include  fuller’s  earth,  the 
Board  of  Appeals  also  appeared  to  have  rested  its  award 
of  priority  to  Herthel  on  its  recognition  of  the  controlling 
importance  of  high  velocity  circulation  as  an  element  essen¬ 
tial  to  achievement  of  an  improvement  over  the  art ,  and 
on  its  recognition  of  the  fact  that  a  rate  of  circulation  high 
enough  to  maintain  a  continuing  uniform  dispersion  of  the 
absorbent  was  neither  disclosed  in  the  original  Jenkins  ap¬ 
plication  nor  incorporated  in  the  disclosures  made  by  Jen¬ 
kins  or  the  operations  carried  out  on  Jenkins’  behalf  as  of 
a  date  early  enough  to  antedate  Herthel ’s  established  con¬ 
ception.  Its  decision  in  Interference  60,087  stated: 

“In  Interference  No.  60,089,  in  which  we  are  ren¬ 
dering  a  decision  of  even  date  herewith,  substantially 
the  same  questions  arise  as  in  this  case.  While  it  is 
true  that  the  counts  in  this  interference  differ  some¬ 
what  from  the  other  case,  we  believe  that  our  discus¬ 
sion  in  the  other  interference  is  fully  applicable  here. 

“For  the  pertinent  reasons  stated  in  Interference 
No.  60,089,  the  decision  of  the  Examiner  of  Interfer¬ 
ences  is  reversed.  Priority  of  the  subject  matter  in 
issue  is  awarded  to  the  junior  party,  Eugene  C.  Her¬ 
thel.”  (Appellant’s  App.  453). 

Since  the  counts  involved  in  Interference  60,087  did  not 
require  circulation  through  the  heating  zone  at  the  rapid 
rate  required  to  maintain  a  continuing  uniform  dispersion 
of  the  absorbent  unless  unexpressed  limitations  were  read 
into  them  (as  had  previously  been  pointed  out  in  Her¬ 
thel ’s  original  motion  to  dissolve  and  as  subsequently  em¬ 
phasized  by  the  Court  of  Customs  and  Patent  Appeals), 
the  award  of  priority  to  Herthel  by  the  Board  of  Appeals 
in  Interference  60,087  involved  error,  since  it  was  not  predi- 
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cated  on  the  broadest  construction  of  which  the  involved 
counts  were  capable.  Maintaining  as  it  did  the  quite  proper 
views  (1)  that  high  velocity  circulation  was  indispen¬ 
sable  to  achievement  of  the  only  improvement  over  tie  art 
common  to  the  use  of  adsorbents  generically,  and  (2t)  that 
the  decision  of  the  Examiner  of  Interferences  was  in  error 
for  this  reason,  the  Board  of  Appeals  should  not  have 
awarded  priority  to  Herthel  in  this  case.  Instead  it  should 
have  merely  set  aside  the  award  of  priority  to  Jenkins  and 
then  dissolved  Interference  60,087,  pursuant  to  RertheVs 
motion.  The  Patent  Office  Board  of  Appeals  has  the  power 
to  consider  the  question  of  whether,  in  the  light  of  the 
evidence,  the  counts  of  an  interference  define  subject  mat¬ 
ter  that  does  or  does  not  embody  an  improvement  in  the 
art,  where  this  question  has  been  raised  by  a  proper  mo¬ 
tion.  However,  the  Court  of  Customs  and  Patent  Appeals 
will  consider  only  priority. 

Representations  Made  On  Behalf  Of  Jenkins  On  Appeal 
To  The  Court  Of  Customs  And  Patent  Appeals 

Appeals  from  the  decision  of  the  Board  of  Appeals  were 
taken  on  behalf  of  Jenkins  in  both  Interferences  60,087  and 
60,089. 

In  Interference  60,089,  wherein  the  counts  not  only  speci¬ 
fied  the  use  of  fuller’s  earth  as  the  adsorbent  buj;  also 
the  maintenance  of  intimate  admixture  4 ‘during  passage 
through  the  heating  zone”  Jenkins  diverted  attention  from 
the  latter  limitation  by  practically  abandoning  the  contest 
in  that  case.  This  was  done  by  filing  a  reply  br^ef  in 
which  it  was  acknowledged  that  Jenkins  never  had  physic¬ 
ally  reduced  to  practice  the  subject  matter  of  the  counts  of 
Interference  60,089  because,  by  his  own  admission,  he 
never  did  attempt  to  use  fuller’ s  earth  in  an  oil  cracking 
still  in  any  manner.  The  decision  of  the  Court  of  Customs 
and  Patent  Appeals  in  Interference  60,089  comments  on 
this  reply  brief  as  follows: 

“It  is  said  in  a  reply  brief  filed  on  his  behalf  by  per¬ 
mission  of  the  court,  ‘We  are  not  contending  that 
Jenkins  reduced  to  practice  in  actual  operation  with 
fuller’s  earth.’ 


“It  follows,  therefore,  that  if  the  date  awarded 
Herthel  for  reduction  to  practice  was  correct  he  is  en¬ 
titled  to  prevail  as  to  the  counts  of  this  interference. ” 
(26  C.  C.  P.  A.  1055). 

However,  in  Interference  60,087,  counsel  for  Jenkins 
made  a  diligent  attempt  to  obtain  an  award  of  priority 
in  favor  of  Jenkins  by  taking  advantage  of  (1)  the  fact 
that  the  Patent  Office  Board  of  Appeals  had  awarded 
priority  to  Herthel  instead  of  dissolving  the  interference 
and  (2)  two  additional  well  established  rules;  namely  (a) 
in  an  interference  proceeding  involving  two  pending  ap¬ 
plications  the  Court  of  Customs  and  Patent  Appeals  gives 
to  the  counts  with  respect  to  which  priority  is  to  be  de¬ 
termined  the  broadest  construction  of  which  they  are  rea¬ 
sonably  capable*  and  (b)  in  an  interference  proceeding  be¬ 
tween  pending  applications  that  Court  will  not  consider 
patentability  of  the  counts  with  respect  to  which  priority 
is  to  be  determined,  but  will  consider  and  determine  only 

In  view  of  these  well  established  rules,  counsel  for  Jen- 
kins  did  not  ask  the  Court  of  Customs  and  Patent  Appeals 
[the  question  of  priority.**  j  ^  " 

•Van  Hulst  v.  Sullivan,  25  C.  C.  P.  A.  (Patents)  777  ;  93  F.  (2d)  53. 

••The  practice  of  the  Court  of  Customs  and  Patent  Appeals  as  to  this 
point  is  clearly  shown  by  the  decision  of  that  Court  in  IValsko  v.  Smith, 
26  C.  C.  P.  A.  (Patents)  1141,  1145,  1149  and  cases  therein  cited.  In 
the  Walsko  case  the  opinion  of  the  Court  stated: 

“It  is  too  well  settled  to  require  extended  argument  or  citation  that 
questions  relating  to  patentability  of  the  count  of  an  interference  are 
not  matters  of  which  we  can  take  cognizance  in  this  character  of 
proceeding.  [Citations.] 

***** 

“Appellant  points  out  that  the  Examiner  of  Interferences  stated 
in  substance  that  this  interference  should  not  have  been  declared  and 
that  the  board  had  indicated  some  doubt  as  to  the  patentability  of  the 
count.  As  we  view  it,  upon  this  record,  these  are  matters  with  which 
we  are  not  concerned.  The  right  of  Smith  to  be  granted,  in  his 
pending  application  or  in  any  other  application,  a  claim  correspond¬ 
ing  to  the  count  in  controversy,  is  a  matter  for  the  ex  parte  considera¬ 
tion  of  the  Patent  Office.  If  the  subject  matter  of  the  count  in  issue 
is  unpatentable  or  if  for  any  other  reason,  not  ^involved  in  issues 
decided  here.  Smith  is  not  entitled  to  such  a  claim,  presumably  the 
Patent  Office  will  take  such  steps  as  the  law  requires.” 
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to  find  that  the  proposal  made  by  Jenkins  in  October, 
and  tested  out  in  the  various  operations  of  the  Jeiji 
stills  at  the  Skelly  plant  in  the  early  part  of  1924,  i: 
porated  either  (1)  rapid  circulation  through  the  1 
zone  or  (2)  maintenance  of  a  continuing  substantially] 
form  dispersion  of  the  absorbent  during  passage  th 
the  heating  tubes.  Instead  the  Court  was  asked  to 
strue  the  counts  involved  in  Interference  60,087  as 
enough  to  include  an  operation  (a)  wherein  intimate* 
mixture  need  only  be  maintained  locally  in  the  regio 
the  propeller  and  (b)  wherein  the  rate  of  circula 
through  the  heating  tubes  need  be  no  greater  than 
required  to  provide  the  mild  flushing  action  require 
prevent  accumulation  of  a  sedimentary  deposit  in  the 
ing  tubes.  It  was  on  the  basis  of  such  a  construction 
the  Examiner  of  Interferences  had  predicated  his  a 
of  priority  to  Jenkins  in  Interference  60,087.  The  cl| 
in  Interference  60,087  actually  did  permit  this  broad 
struction,  as  Herthel  had  acknowledged  in  his  motic| 
dissolve.  And  when  given  this  broad  construction, 
claims  did  find  support  in  the  original  Jenkins  applic^ 
and.  in  exactly  the  same  way  in  the  proposal  made 
Jenkins  in  the  fall  of  1923  which  was  later  tried  o 
the  Skelly  plant  in  the  early  part  of 1924. 

Representations  in  this  connection  made  on  beha 
Jenkins  in  his  brief  before  the  Court  of  Customs  and 
ent  Appeals  were  as  follows: 

“The  Board  of  Appeals  in  its  decision  made 
fundamental  error  of  assuming  that  rapid  circuit 
is  contemplated  by  the  counts  in  issue,  the 
‘rapid’  as  modifying  ‘circulation’  not  appearing  in 
of  the  counts  in  issue”  (Appellant’s  App.  64). 
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“•  *  *  the  propeller  aids  the  circulation  downwardly 
in  the  rear  sluiceway,  forwardly  through  the  hewing 
tubes,  then  up  through  the  front  sluiceway,  and  a^ain 
past  the  propeller,  this  repeated  passing  of  the  still 
contents  by  and  through  the  propeller  necessarily  cre¬ 
ating  a  very  positive  and  thorough  mixing  of  the  finely 
divided  mineral  substance  in  the  body  of  oil  each  and 
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every  time  they  pass  the  rotating  propeller  blades 
*  *  (Emphasis  as  in  the  brief  for  Jenkins,  Ap¬ 
pellant’s  App.  63). 

•  •  *  •  • 

“Count  2  next  recites — 

‘agitating  the  whole  to  maintain  said  nuclei  in  a 
state  of  suspension.’ 

“As  pointed  out  above  in  connection  with  count  1, 
the  mechanically  driven  propeller  10  in  the  Jenkins 
still  shown  in  Fig.  1  of  the  drawings  in  the  Jenkins 
application,  vigorously  agitates  the  oil  in  the  Jenkins 
still  each  time  the  oil  passes  the  propeller  blades.  In 
other  words,  the  entire  body  of  oil  is  continuously 
being  vigorously  agitated  at  this  point.  It  should  be 
kept  in  mind  that  the  recitation  quoted  above  regard¬ 
ing  agitating  the  whole  does  not  mean  simultaneously 
agitating  the  whole  body  of  liquid  throughout  the  en¬ 
tire  closed  ring,  as  the  Board  of  Appeals  appeared 
to  erroneously  think  #  *  (Appellant’s  App.  63-64. 
Emphasis  as  in  the  brief  for  Jenkins.) 

Decisions  By  The  Court  Of  Customs  And 
Patent  Appeals 

In  Interference  60,087  the  issue  placed  before  the  Court 
and  decided  by  it  was  whether  the  counts  of  that  case, 
when  given  the  broadest  construction  to  which  they  -were 
reasonably  susceptible,  applied  to  the  identical  thing  which 
was  (1)  originally  disclosed  in  the  Jenkins  application,  (2) 
orally  disclosed  by  Jenkins  in  October,  1923,  and  (3)  prac¬ 
ticed  in  run  No.  3  on  still  No.  1  at  the  Skelly  plant  in 
January,  1924. 

It  was  admitted  that  Herthel’s  dates  of  conception  and 
reduction  to  practice  were  subsequent  to  October,  1923, 
and  January,  1924,  respectively,  and  therefore  that  Jen¬ 
kins  was  entitled  to  the  award  of  priority  in  this  case  if 
he  was  entitled  to  the  dates  awarded  to  him  by  the  Exam¬ 
iner  of  Interferences.  Moreover,  it  was  acknowledged  by 
Herthel  (and  even  urged  in  his  motion  to  dissolve)  that 
the  counts  of  this  case  were  so  ambiguous  that  they  prob¬ 
ably  did  read  on  the  original  Jenkins  application  unless  an 
unexpressed  limitation  was  read  into  them  by  inference. 
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The  portions  of  the  decision  of  the  Court  in  Interfer¬ 
ence  60,087  which  deal  with  the  meaning  it  gave  to  such 
expressions  as  “dispersing’’,  “in  suspension”,  “agitating 
the  whole”  and  “state  of  suspension”  and  the  like,  are 
admittedly  ambiguous.  But  the  Court  expressly  noted  that 
the  counts  in  this  case  did  not  “by  any  express  language” 
require  rapid  circulation  or  the  maintenance  of  any  con¬ 
dition  attainable  only  thereby.  Moreover,  its  adoption  of 
the  findings  made  by  the  Examiner  of  Interferences  as  to 
conception  and  reduction  to  practice  by  Jenkins ,  seems 
clearly  to  indicate  that  the  Court,  like  the  Examiner  of 
Interferences,  regarded  the  counts  of  this  case  as  requir¬ 
ing  the  maintenance  of  no  different  condition  within  the 
heating  tubes  than  that  which  prevails  when  a  mixture  of 
lime  and  oil  is  introduced  to  a  conventional  “Jenkins” 
type  still  at  a  point  just  above  the  propeller  in  an  other¬ 
wise  normal  operation  of  such  a  still  as  of  the  period  ex¬ 
tending  from  some  time  prior  to  October ,  1923,  to  the  end 
of  January,  1924.  The  dispersion  created  under  these  con¬ 
ditions  was  shown  to  be  adequate  to  produce  a  softer  car¬ 
bon  when  lime  was  used,  and  the  rate  of  flow  was  adequate 
to  prevent  accumulation  of  sedimentary  deposits  in  the 
heating  tubes.  This  conformed  with  the  disclosure  of  the 
original  Jenkins  application.  When  the  counts  of  this  case 
are  so  construed,  the  award  of  priority  to  Jenkins  in  this 
case  was  proper. 

In  Interference  60,089  the  issue  placed  before  the  Court 
and  decided  by  it  was  whether  Herthel  was  entitled  to  the 
date  awarded  to  him  by  the  Board  for  reduction  to  prac¬ 
tice.  If  Herthel  was  entitled  to  this  date  for  reduction 
to  practice,  he  was  entitled  to  the  award  of  priori  y  in 
this  case  irrespective  of  whether  the  counts  in  this  case 
were  or  were  not  considered  as  requiring  rapid  circulation 
or  maintenance  of  a  substantially  uniform  dispersion  of 
the  fuller’s  earth  during  the  entire  passage  of  the  oil 
through  the  heating  tubes.  This  followed  from  the  fact 
that  the  date  awarded  to  Herthel  for  reduction  to  prac¬ 
tice  antedated  the  filing  date  of  the  Jenkins  application, 
and  from  the  admission  in  the  reply  brief  for  Jenkins  to 
the  effect  that  Jenkins  had  not  used  or  made  any  diligent 
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attempt  to  use  fuller’s  earth  in  any  oil  cracking  process 
prior  ^;o  his  filing  date. 

The  obiter  dictum  statement  by  the  Court  in  Interference 
60,089  granting  Jenkins  the  benefit  of  his  filing  date  as  to 
the  counts  there  involved  was  expressly  predicated  upon  a 
construction  of  these  counts  as  requiring  maintenance  of 
a  condition  in  the  heating  tubes  no  different  from  that  re¬ 
quired  by  the  very  broad  count  1  of  Interference  60,087 , 
other  than  that  the  absorbent  must  be  fuller’s  earth.  The 
portion  of  the  Court’s  decision  pertinent  in  this  connection 
reads : 

“It  is  true  that  the  counts  in  this  case  [60,089]  do  not 
specify  agitating  the  mixture,  as  do  counts  2  and  3  of 
that  interference  [60,087]  but  the  Jenkins  specifica¬ 
tion  is  quite  definite  as  to  that  matter  and  the  counts 
here  are  regarded  by  tis  as  having  the  same  status 
in  that  respect  as  coumt  1  of  that  case.  Hence  we  hold 
that  here,  as  there,  Jenkins  is  entitled  to  his  filing  date 
of  June  30,  1924,  for  reduction  to  practice  *  *  (26 

C.  C.  P.  A.  1054-1055 — Emphasis  ours). 

We  think  this  does  not  involve  a  finding  nor  an  intent  to 
find  (1)  that  the  Jenkins  application  originally  disclosed 
maintaining  a  substantially  uniform  dispersion  of  fuller’s 
earth  or  any  other  absorbent  in  the  oil  during  the  entire 
passage  through  the  heating  zone,  or  (2)  that  Jenkins  is 
entitled  to  the  benefit  of  his  filing  date  with  respect  to  the 
counts  of  Interference  60,089  if  and  when  the  term  “inti¬ 
mate  admixture”  appearing  in  these  counts  is  construed  as 
synonymous  with  “uniform  dispersion”  as  the  Board  of 
Appeals  construed  it. 

I 

The  Post  Interference  Prosecution  And  Decisions 
In  The  Herthel  Applications 

Herthel  recognized  that  the  obiter  dictum  statement  in 
the  decision  of  the  Court  of  Customs  and  Patent  Appeals, 
granting  Jenkins  the  benefit  of  his  filing  date  for  reduction 
to  practice  in  Interference  60,0S9,  might  in  subsequent 
proceedings  be  treated  by  Patent  Office  Officials  as  a  ruling 


that  the  term  “intimate  admixture’ ’  must  be  construed 
so  broadly  as  to  include  any  flushable  suspension  and  thus 
readable  on  the  original  Jenkins  application,  instead  of 
synonymous  with  “uniform  dispersion”  as  the  Board  had 
construed  it  in  the  interferences.  Accordingly,  elaimls  14 
and  15  of  the  parent  case  were  framed  to  specify  thai;  the 
oil  and  absorbent  material  should  be  circulated  through 
the  heating  tubes  at  a  rate  adequate  “to  maintain  the  ab¬ 
sorbent  material  in  intimate  admixture  with  the  oil  and 
prevent  segregation  of  the  absorbent  material  during  its 
entire  passage  through  the  heating  tubes”.  It  was  felt 
that  this  language  avoided  any  ambiguity  resulting  from 
diversity  of  construction  of  the  term  “intimate  admixture ”. 
Segregation  may  concentrate*  the  absorbent  in  the  lower 
portion  of  a  slowlv-flowing  stream  travelling  in  a  horizon¬ 
tal  or  inclined  plane  even  though  the  absorbent  remains  in 
a  flushable  suspension  and  no  sedimentary  deposit  accumu¬ 
lates.  Unless  such  segregation  is  prevented  the  absorbent 
will  not  remain  dispersed  through  the  oil  contacting  with 
the  upper  surface  of  a  horizontal  or  inclined  heating  tube 
particularly  as  the  outlet  end  of  the  heating  tube  is  ap¬ 
proached.  Limitations  precluding  such  segregation  during 
the  entire  passage  through  the  heating  tubes  also  appear 
in  all  claims  of  both  of  the  Herthel  continuing  appli¬ 
cations.** 

♦Webster’s  new  International  Dictionary  defines  the  verb  “segregate”  as 
follows:  to  separate  from  the  general  mass,  and  collect  together  or  become 
concentrated,  at  a  particular  place  or  in  a  certain  region. 

••The  two  claims  involved  in  the  first  continuing  Herthel  application  Serial 
376,530  were  presented  because  of  the  inclusion  in  the  post  interference  deci¬ 
sion  of  the  Board  of  Appeals  in  the  parent  case  of  a  statement  to  the  effect 
that  “*  *  *  it  may  be  noted  that  the  appealed  claims  do  not  specify  that  the 
admixing  is  caused  by  the  rate  of  flow  *  •  *.”  (Appellant’s  App.  246).  The 
four  claims  involved  in  the  second  continuing  Herthel  application  were  pre¬ 
sented  because  of  the  inclusion  in  the  post  interference  decision  of  the  Board 
of  Appeals  in  the  first  continuing  Herthel  application  of  statements  reading 
as  follows:  “In  our  decision  in  application  No.  167,716,  we  assumed  that 
the  phrases  ‘intimate  admixture’  and  ‘uniform  dispersion’  are  synonymous  *  *  *. 
*  *  *  the  counts  which  were  before  the  Court  in  Interference  60,089  con¬ 
tained  the  phrase  ‘intimate  admixture’,  which  is  the  phrase  which  appears 
in  the  claims  now  on  appeal.  The  phrase  ‘uniform  dispersion’  does  not 
appear  in  any  claim  involved  in  this  discussion.”  (Appellant’s  App.  263). 
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The  determining  factor,  in  the  post  interference  deci¬ 
sions  of  the  Board  in  the  parent  and  first  continuing 
Herthel  applications  clearly  appears  to  have  been  the  be¬ 
lief  that  the  Board’s  hands  were  tied  by  the  obiter  dictum 
statement  in  the  decision  of  the  Court  of  Customs  and 
Patent  Appeals  in  Interference  60,089  granting  to  Jenkins 
the  benefit  of  his  filing  date  for  a  reduction  to  practice  in 
that  case.  Thus  in  the  Board’s  decision  in  the  parent  case 
the  Board  stated : 

“The  Court,  in  its  decision  in  Interference  No. 
60,089  referred  to  Interference  No.  60,087,  in  the  fol¬ 
lowing  manner: 

‘Hence  we  hold  that  here,  as  there,  Jenkins  is  en¬ 
titled  to  his  filing  date  of  June  30,  1924,  for  reduc¬ 
tion  to  practice,  but  no  earlier  date  can  be  awarded 
to  him.’ 

“The  counts  in  Interference  No.  60,089  specified: 
‘maintaining  the  fuller’s  earth  so  introduced  into 
the  circulating  oil  in  intimate  admixture  therewith 
during  passage  through  the  heating  zone.’ 

“We  consider,  therefore,  that  appellant  is  in  error 
in  stating,  on  page  32  of  his  brief: 

‘but  it  is  not  the  law  of  the  case  that  the  Jenkins  ap¬ 
plication  discloses  maintaining  a  uniform  dispersion 
of  the  adsorbent  and  preventing  segregation  during 
the  entire  passage  through  said  heating  tubes.’ 

“It  is  believed  that  the  law  of  the  case  is  contrary 
to  what  appellant  states  it  to  be.”  (Appellant’s  App. 
246 — Emphasis  by  the  Board). 

The  Board  restated  its  position  in  its  decision  in  the  first 
continuing  application  in  the  following  manner: 

“Here,  as  there,  the  question  before  us  is  whether  the 
Court  in  Interference  No.  60,089  has,  by  its  decision, 
in  effect  indicated  that  the  appealed  claims  now  before 
us  must  read  upon  the  disclosure  of  the  Jenkins  ap¬ 
plication  which  was  involved  in  that  interference. 

“In  our  decision  in  application  No.  167,716,  we  as¬ 
sumed  that  the  phrases  ‘intimate  admixture’  and  ‘uni¬ 
form  dispersion’  are  synonymous  #  *  *.  *  *  *  we  are 
still  of  the  opinion  that  the  decision  of  the  Court  in 
Interference  60,089  holding  that  the  Jenkins  applica¬ 
tion  supported  the  counts  therein  involved  must  neces - 
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sarily  be  regarded  as  indicating  that  the  claims  now 
before  us  are  supported  by  the  disclosure  of  that  Jen¬ 
kins  application.”  (Appellant’s  App.  263-264 — Em¬ 
phasis  ours). 

We  think  the  nub  of  the  present  controversy  lies  in  this 
failure  by  the  Patent  Office  Board  of  Appeals  to  recognize 
or  to  admit  that  the  Court  of  Customs  and  Patent  Appeals 
was  giving  to  the  counts  of  Interference  60,089  a  construc¬ 
tion  not  inconsistent  with  the  occurrence  of  limited  settling 
as  affirmatively  described  in  the  original  Jenkins  applica¬ 
tion  when  granting  Jenkins  the  benefit  of  his  filing  date 
in  that  case,  and  that  such  construction  is  irreconcilable 
with  the  construction  adopted  by  the  Board  of  Ap]  Deals 
when  holding  that  the  term  “intimate  admixture”  is  synon¬ 
ymous  with  “uniform  dispersion”. 

The  decision  of  the  Board  of  Appeals  in  connection  with 
the  last  of  the  continuing  Herthel  applications  Seria.  No. 
394,491  was  rendered  by  a  tribunal  no  member  of  which 
ever  had  before  it  any  of  the  evidence  in  the  interference 
proceedings  or  any  of  the  evidence  now  before  this  Court. 
It  was  wholly  without  knowledge  as  to  whether  the  use 
of  the  high  rate  of  circulation  required  to  maintain  a  sub¬ 
stantially  uniform  dispersion  of  the  absorbent  during  pas¬ 
sage  through  the  heating  zone,  as  compared  to  the  sluggish 
rate  of  flow  required  merely  to  prevent  accumulation  of 
sedimentary  deposits,  involved  a  mere  colorable  difference 
in  language  or  a  difference  of  major  importance  when  con¬ 
sidered  from  the  standpoint  of  the  results  achieved.  It 
even  appears  to  have  labored  under  the  impression  that 
this  difference  was  admitted  by  Herthel  to  be  a  mere  color¬ 
able  difference  in  language.  Its  failure  to  comprehend  the 
fact  that  the  difference  between  the  claims  then  before  it 
and  those  in  issue  in  Interference  60,087  did  in  fact  involve 
a  great  deal  more  than  a  mere  colorable  difference  in  ter¬ 
minology,  is  clearly  shown  by  that  portion  of  its  decision 
which  read: 

“No  motion  to  amend  was  filed  in  Interference  No. 
60,087  to  use  such  terminology  as  is  used  in  the  claims 
on  appeal  and  we  believe  applicant  is  estopped  at  this 
time  to  use  such  slight  variations  in  terminology  of 
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the  interference  counts  in  an  ex  parte  prosecution  of 
admittedly  the  same  invention  after  final  adverse 
termination  of  the  interference.”  (Appellant’s  App. 
277 — Emphasis  ours). 

Statement  Of  Points 

Appellant  contends  that  the  District  Court’s  finding 
numbered  7  involves  gross  error  and  that  its  finding  num¬ 
ber  6  also  involves  gross  error  if  the  term  “intimate  ad¬ 
mixture”  appearing  in  the  latter  finding  is  construed  as 
synonymous  with  substantially  uniform  dispersion,  and  if 
the  finding  is  intended  to  mean  that  the  Jenkins  applica¬ 
tion  as  filed  disclosed  maintenance  of  this  condition  during 
the  entire  passage  of  the  oil-absorbent  mixture  through  the 
heating  tubes ,  rather  than  merely  in  some  localized  zone 
such  as  the  region  immediately  adjacent  the  propeller. 
Appellant  also  contends  that  each  of  the  District  Court’s 
conclusions  of  law  involves  error,  although  admittedly  such 
conclusions  would  be  justified  if  the  seventh  finding  of  fact 
is  accepted  as  proper. 

The  questions  raised  by  these  assignments  of  error  and 
here  to  be  determined  are: 

I.  Does  the  original  Jenkins  application  disclose  an  oil 
cracking  process  in  which  the  oil-absorbent  mixture  enter¬ 
ing  the  inlet  end  of  the  heating  tubes  flows  through  the 
heating  tubes  at  the  high  velocity  that  is  required  to  main¬ 
tain  a  substantially  uniform  dispersion  of  the  absorbent 
through  the  oil  during  its  entire  passage  through  the  heat¬ 
ing  tubes? 

II.  Did  the  Court  of  Customs  and  Patent  Appeals  either 
in  its  decision  in  Interference  60,087  or  that  in  Interference 
60,089  clearly  and  definitely  find  that  the  Jenkins  applica¬ 
tion  as  originally  filed  discloses  an  oil  cracking  process  in 
which  the  mixture  of  oil  and  absorbent  entering  the  inlet 
end  of  the  heating  tubes  passes  through  the  heating  tubes 
at  the  high  velocity  that  is  required  to  maintain  a  substan¬ 
tially  uniform  dispersion  of  the  absorbent  through  the  oil 
during  its  entire  passage  through  the  heating  tubes? 

Perhaps  a  third  point  or  question  is  presented  by  the 
District  Court’s  second  conclusion  of  law,  namely: 
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III.  Is  the  Hertbel  process,  which  in  fact  achieves  a 
significant  reduction  in  the  thickness  of  the  carbon  incrus¬ 
tation  of  the  heating  tubes  and  thereby  permits  prolonga¬ 
tion  of  the  operating  period  from  approximately  three 
days  to  as  much  as  twenty  days,  a  patentable  advance  in 
the  art  over  the  procedure  similarly  embodied  (a)  id  the 
original  Jenkins  application  disclosure,  (b)  in  the  oral 
disclosures  made  by  Jenkins  in  the  fall  of  1923,  and  (c) 
in  the  operations  of  the  Jenkins  stills  at  the  Skelly  plant 
in  the  early  part  of  1924,  which  procedure  produced  nd  de¬ 
crease  in  the  thickness  of  the  carbon  incrustations  iu  the 
heating  tubes  and  no  prolongation  of  the  operating  period? 

Summary  Of  Argument. 

I.  The  original  Jenkins  application  contains  an  affirma¬ 
tive  description  that  the  added  adsorbent,  and  the  impuri¬ 
ties  acted  upon  thereby,  settle  to  form  a  concentrated  resi¬ 
due  in  the  lower  regions  of  the  very  parts  of  the  still  in 
which  the  formation  of  hard  carbon  incrustations  are  said 
to  be  eliminated  by  the  use  of  the  absorbent.  This  affirma¬ 
tive  description  of  settling  is  irreconcilable  with  any  intent 
to  disclose  a  rate  of  flow  in  the  path  of  circulation  Jiigh 
enough  to  maintain  a  substantially  uniform  dispersed  of 
the  adsorbent  through  the  oil.  This  applies  to  the  hea  ting 
tubes  as  well  as  to  other  parts  of  the  still  since  in  the  con¬ 
ventional  “Jenkins”  type  of  still  the  rate  of  flow  is  sub¬ 
stantially  the  same  in  all  parts  of  the  path  of  circulation. 

On  the  negative  side,  the  original  Jenkins  application 
lacks  any  description  of  maintaining  a  substantially  uni¬ 
form  dispersion  of  the  adsorbent  in  the  oil  during  the;  en¬ 
tire  passage  through  the  heating  zone  by  any  means ,  or 
of  providing  a  rate  of  flow  adequate  inherently  to  maintain 
this  condition. 

The  fatal  deficiencies  of  the  original  application  in  t^ese 
respects  are  emphasized  by  the  fact  that,  when  the  appli¬ 
cation  eventually  was  amended  to  describe  very  rapid  cir¬ 
culation  and  maintained  homogeneous  dispersion,  it  was 
necessary  to  cancel  the  original  descriptions  of  settling 
within  the  still  to  avoid  direct  contradiction  within  l  the 
amended  application. 


Any  inference  to  the  effect  that  maintenance  of  a  sub¬ 
stantially  uniform  dispersion  of  the  adsorbent  during  the 
entire  passage  through  the  heating  tubes  must  have  been 
originally  intended  because  the  original  Jenkins  applica¬ 
tion  used  the  terms  “colloidal  form”  or  “suspended  form” 
in  describing  the  condition  intended  to  be  maintained  in 
the  still,  is  rebutted  by  the  initial  explanatory  amendment 
to  the  Jenkins  application  made  in  response  to  the  Exam¬ 
iner’s  suggestion  that  the  application  in  its  original  form 
seeminglv  involved  a  contradiction. 

Inferences  to  the  effect  that  maintenance  of  a  substan¬ 
tially  uniform  dispersion  of  the  adsorbent  during  the  en¬ 
tire  passage  through  the  heating  tubes  must  inherently 
result  (1)  from  the  use  of  a  rate  of  flow  adequate  merely 
to  provide  sufficient  flushing  to  prevent  accumulation  of 
sedimentary  deposits  in  the  still,  as  originally  described  in 
the  Jenkins  application,  or  (2)  from  the  combination  of 
(a)  such  dispersing  action  as  necessarily  occurs  in  the  im¬ 
mediate  vicinity  of  the  propeller  and  (b)  the  rate  of  cir¬ 
culation  necessarily  created  by  the  propeller,  when  a  still 
of  the  type  illustrated  in  Fig.  1  of  the  Jenkins  application 
is  operated  with  introduction  of  a  mixture  of  lime  and 
oil  at  a  point  immediately  above  the  propeller  and 
with  a  propeller-size  and  rate  of  propeller  rotation 
which  were  conventional  in  normal  operations  of  a  “Jen¬ 
kins”  type  still  as  of  the  period  preceding  March,  1924, 
all  are  rebutted  by  the  evidence  which  shows  that  in  the 
ehrly  operations  of  the  Jenkins  stills  at  the  Skelly  plant 
in  which  a  lime-oil  mixture  was  introduced  into  the  still 
at  a  point  just  above  the  propeller,  the  accumulation  of 
sedimentary  deposits  in  the  heating  tubes  was  prevented 
bv  the  flushing  action,  but  the  rate  of  flow  in  these  opera¬ 
tions  was  nevertheless  sluggish  and  did  not  maintain  a 
uniform  dispersion  of  the  lime  during  passage  through  the 
heating  tubes. 

Any  inferences  to  the  effect  that  lime,  and  impurities 
acted  upon  thereby,  will  remain  uniformly  dispersed  in  the 
oil  during  passage  through  the  heating  tubes  notwithstand¬ 
ing  a  sluggish  rate  of  flow  and  that  this  is  shown  by  the 
fact  that  in  such  an  operation  the  presence  of  the  lime 
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results  in  the  formation  of  a  carbon  incrustation  which  is 
softer  and  more  easily  removed,  is  rebutted  both  (1)  by 
the  direct  evidence  that  in  such  an  operation  settling  did 
occur  and  (2)  by  the  evidence  showing  that  lime  has  a 
softening  effect  on  carbon  incrustations  even  when  the 
lime  does  not  remain  dispersed  through  the  oil  during  its 
contact  with  the  heating  surfaces ;  the  lime  in  this  respect 
being  different  from  adsorbents  generally. 

The  District  Court’s  seventh  finding  of  fact  therefore 
involves  gross  error  because  it  is  in  conflict  with  ail  of 
the  evidence  and  all  reasonable  inferences  arising  there¬ 
from.  It  is  also  in  conflict  with  the  findings  made  on  this 
specific  point  by  the  Patent  Office  Board  of  Appeals  in 
the  interferences. 

II.  The  Court  of  Customs  and  Patent  Appeals,  b^  its 
own  assertion,  treated  the  counts  of  Interferences  60,087 
and  60,089  as  though  the  only  material  difference  between 
them  resided  in  the  definition  of  the  adsorbent. 

That  Court  properly  held  that  the  subject  matter  de¬ 
fined  in  the  ambiguous  counts  of  Interference  60,087  read 
alike  (a)  on  the  original  Jenkins  application,  (b)  op  the 
oral  disclosure  made  by  Jenkins  in  the  fall  of  1923  and 
(c)  on  the  operation  conducted  in  a  Jenkins  still  at  the 
Skelly  plant  in  January,  1924,  when  these  counts  were 
given  either  (1)  the  broadest  construction  of  which  they 
were  capable,  or  (2)  any  construction  which  would  permit 
them  to  read  on  the  Herthel  application  as  well  as  on  the 
Jenkins  application.  Herthel’s  representation  to  the  Court 
included  an  acknowledgment  that  the  ambiguous  counts 
of  that  case  were  very  broad  and  applicable  to  the  original 
Jenkins  disclosure  unless  limited  by  inference,  rather  than 
expressed  language,  to  an  operation  in  which  rapid  circu¬ 
lation  is  employed  to  maintain  a  substantially  uniform. 
dispersion  of  the  adsorbent  during  the  entire  passage 
through  the  heating  tubes.  Jenkins  also  represented  to 
the  Court  that  the  counts  of  Interference  60,087  should  be 
broadly  construed  so  as  not  to  require  rapid  circulation  or 
maintenance  in  the  heating  tubes  of  any  condition  attain¬ 
able  only  by  rapid  circulation.  Assuming  that  these  counts 
define  a  patentable  invention  when  they  are  as  broadly 
construed  as  their  ambiguous  terms  permit  (and  that 
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Court  will  not  consider  patentability  in  an  interference  pro¬ 
ceeding  nor  give  to  interference  counts  a  more  limited  con¬ 
struction  than  their  language  requires)  its  award  of  prior¬ 
ity  to  Jenkins  in  Interference  60,087  was  proper ,  since 
under  such  a  construction  of  the  counts  Jenkins  was  en¬ 
titled  to  dates  of  conception  and  reduction  to  practice,  re¬ 
spectively,  which  were  acknowledged  to  be  earlier  than  the 
corresponding  dates  claimed  for  Herthel.  This  was  the 
only  issue  placed  before  and  decided  by  the  Court  in  Inter¬ 
ference  60,087. 

In  Interference  60,089  the  Court  decided  that  Herthel 
was  entitled  to  the  benefit  of  the  date  awarded  to  him  for 
reduction  to  practice  by  the  Board  of  Appeals  and  that, 
in  view  of  the  admissions  in  the  reply  brief  for  Jenkins, 
this  finding  entitled  Herthel  to  the  award  of  priority  in 
this  case  irrespective  of  the  manner  in  which  the  term 
“intimate  admixture”  appearing  in  the  counts  of  this  case 
might  be  construed.  This  was  the  only  issue  placed  be¬ 
fore  and  decided  by  the  Court  in  Interference  60,089. 

In  the  obiter  dictum  statement  granting  Jenkins  the  ben¬ 
efit  of  his  filing  date  for  reduction  to  practice  in  Interfer¬ 
ence  60,089  that  Court,  by  its  own  assertion,  was  constru¬ 
ing  that  portion  of  the  counts  of  this  case  which  defined 
the  condition  required  to  be  maintained  in  the  heating 
tubes  as  involving  the  maintenance  of  no  different  con¬ 
dition  than  that  required  by  the  very  broad  count  1  of 
Interference  60,087,  except  for  the  more  specific  definition 
of  the  absorbent.  In  other  words,  that  Court  (as  did  the 
Examiner  of  Interferences  whose  findings  were  adopted  by 
that  Court)  construed  the  term  “intimate  admixture”  as 
meaning  any  easily  flushable  “suspension”.  In  so  doing 
that  Court  did  not  pass  on  the  specific  invention  of  Herthel 
here  in  issue. 

Admittedly  certain  statements  in  the  decision  of  the 
Court  in  both  interferences  are  ambiguous,  but  these 
should  not  be  so  construed  as  to  conflict  with  all  of  the 
evidence,  particularly  (1)  where,  as  here,  a  more  plausible 
construction  is  available  which  is  in  harmony  with  all  of 
the  evidence  and  leads  to  the  same  ultimate  decision,  and, 
(2)  where,  as  here,  any  presumption  that  the  intent  of 
the  Court  involved  the  less  plausible  construction  would 
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of  necessity  involve  (a)  the  presumption  that  the  Court 
ignored  the  representations  of  both  parties  as  well  as|  the 
evidence  and  (b)  the  further  presumption  that  in  this  base 
the  Court  departed  from  the  rules  of  construction  ^hat 
its  decisions  have  consistently  recognized  and  followed. 

Counsel  for  the  Commissioner  urged  below  that  if  the 
Court  of  Customs  and  Patent  Appeals  did  not  pass  on 
the  question  of  priority  of  the  invention  here  sought  to  be 
protected,  appellant  is  nevertheless  estopped  by  HerthePs 
failure  to  raise  this  issue  in  those  proceedings.  But  the 
issue  of  priority  with  respect  to  this  very  specific  inven¬ 
tion  could  not  be  properly  raised  in  those  proceedings  if 
such  invention  was  not  originally  disclosed  in  the  Jenkins 
application.  This  has  been  our  position  from  the  beginning 
as  evidenced  by  HerthePs  motion  to  dissolve  in  the  inter¬ 
ferences.  All  of  the  Patent  Office  tribunals  agreed  that 
this  very  specific  invention  is  not  disclosed  in  the  original 
Jenkins  application  and  we  submit  that  the  Court  of  Cus¬ 
toms  and  Patent  Appeals  did  not  disturb  this  finding. 

III.  The  invention  defined  in  the  claims  before  the 
Court  involved  a  major  technical  advance  in  the  practical 
art.  It  provided  a  method  of  operating  tubular  oil  clack¬ 
ing  stills  which  reduces  the  thickness  of  the  carbon  in¬ 
crustations  in  the  heating  tubes  to  an  extent  so  great  that 
the  operating  period  can  be  prolonged  from  approxi¬ 
mately  3  days  to  approximately  20  days.  The  method  of 
using  an  adsorbent  originally  described  in  the  Jenkin^  ap¬ 
plication  and  actually  tested  in  the  Jenkins  stills  at  the 
Skclly  plant  in  the  early  part  of  1924  caused  no  reduction 
at  all  in  the  thickness  of  the  carbon  incrustations  in  the 
heating  tubes,  and  no  prolongation  whatever  of  the  operat¬ 
ing  period.*  Tims  the  method  of  operation  proposed  by 
Herthel,  as  defined  in  the  claims  now  before  the  Court, 
differs  from  the  method  of  operation  originally  proposed 
in  the  Jenkins  application  in  the  very  respect  that  deter¬ 
mines  whether  or  not  any  reduction  in  the  thickness  of 
the  carbon  incrustations  will  occur.  Accordingly,  the  dif- 


*The  fact  that  softer  carbon  incrustations  are  formed  when  lime  is 
as  the  absorbent,  as  in  the  early  Jenkins  operations,  has  nothing  to  do 
reduction  of  the  thickness  of  the  carbon  incrustations  as  is  shown 
action  of  fuller’s  earth. 
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ference  in  result  is  a  difference  in  kind,  rather  than  in 
degree,  in  addition  to  involving  a  major  advance  in  the 
practical  art. 

Herthel ’s  method  of  operation  also  differs  from  the  orig¬ 
inal  Jenkins  disclosure  in  the  same  respect  that  it  differs 
from  proposed  oil  cracking  processes  using  absorbents  that 
were  prior  both  to  Herthel  and  Jenkins  (and  to  which  the 
Board  directed  attention  in  its  decision  in  Interference 
60,089)  except  that  these  prior  proposals  did  not  involve 
the  use  of  lime  specifically  so  that  Jenkins  appears  to  be 
the  first  to  have  proposed  the  use  of  lime  as  an  absorbent. 
The  award  of  priority  to  Herthel  in  Interference  60,087 
by  the  Board  of  Appeals,  on  the  basis  of  an  inferred  but 
unexpressed  limitation  as  to  the  high  rate  of  circulation  re¬ 
quired  by  these  counts,  in  effect  involved  a  ruling  that 
the  subject  matter  here  in  issue  was  regarded  by  it  as 
patentably  different  from  the  admittedly  prior  disclosure 
and  reduction  to  practice  by  Jenkins  which  were  commen¬ 
surate  with  the  original  Jenkins  application  disclosure,  as 
WellJ&om  the  other  prior  art  then  before  the  Board. 

No  tribunal  that  has  had  before  it  the  evidence  which 
shows  that  the  high  rate  of  circulation  which  is  required 
to  maintain  a  substantially  uniform  dispersion  of  the  ab¬ 
sorbent  in  the  oil  wherever  it  is  in  contact  with  the  heating 
surfaces  is  indispensable  to  any  reduction  of  the  thickness 
of  the  carbon  incrustations  that  form  on  the  heating  sur¬ 
faces,  has  ever  questioned  Herthel ’s  representation  that 
the  distinction  between  the  two  types  of  operation  war¬ 
rants  the  conclusion  that  they  are  different  in  a  patentable 
respect. 


Argument 

Point  I.  The  question  presented  by  this  point  is  whether 
the  Jenkins  application  as  filed  discloses  an  oil  cracking 
process  in  which  an  oil-absorbent  mixture  flows  through 
heating  tubes  at  the  high  velocity  required  to  maintain  a 
Substantially  uniform  dispersion  of  the  adsorbent  during 
the  entire  passage  through  the  heating  tubes. 

The  argument  on  this  point  appears  to  be  adequately 
covered  in  the  summarv. 


Point  II.  The  question  presented  by  this  point  is 
whether  the  Court  of  Customs  and  Patent  Appeals,  in  its 
decisions  in  either  of  the  interferences  involving  the  parent 
Herthel  case,  found  or  intended  to  find  that  the  Jenkins 
application  originally  disclosed  an  oil  cracking  process  in 
which  an  oil-absorbent  mixture  flows  through  heating 
tubes  at  such  a  rate  that  a  substantially  uniform  dispersion 
of  the  absorbent  through  the  oil  will  continue  during  the 
entire  passage  through  the  heating  tubes.  This  involves 
interpretation  or  construction  of  the  decisions  of  the  Court 
of  Customs  and  Patent  Appeals  in  the  interferences. 

The  rule  applicable  to  determination  of  what  questions 
were  adjudicated  by  a  final  decision  in  a  prior  controversy 
was  aptly  stated  in  the  opinion  of  the  Supreme  Court  in 
Oklahoma  v.  Texas ,  256  U.  S.  70,  88,  as  follows: 

“What  was  involved  and  determined  in  the  former 
suit  is  to  be  tested  by  an  examination  of  the  record 
and  proceedings  therein,  including  the  pleadings]  the 
evidence  submitted,  the  respective  contention?  of 
the  parties,  and  the  findings  and  opinion  of  the 
court  #  * 

In  a  subsequent  controversy  between  the  same  parties, 
272  U.  S.  21,  42,  the  opinion  of  the  Supreme  Court  stated: 

“The  effect  of  a  decree  as  an  adjudication  conclu¬ 
sive  upon  the  parties,  is  not  to  be  determined  by  iso¬ 
lated  passages  in  the  opinion  considering  the  rights  of 
the  parties,  but  upon  an  examination  of  the  issues 
made  and  intended  to  be  submitted,  and  which  it  was 
intended  to  decide.” 

We  submit  that  when  the  decisions  of  the  Court  of  Cus¬ 
toms  and  Patent  Appeals  in  said  interferences  are  consid¬ 
ered  in  the  light  of  the  issues  which  were  placed  before 
it  for  determination,  in  the  light  of  the  evidence  submit¬ 
ted,  in  the  light  of  the  respective  contentions  of  the  par¬ 
ties,  and  in  the  light  of  that  which  the  Court  intended  to 
decide  (as  distinguished  from  consideration  of  “isolated 
passages”  in  one  or  the  other  opinion)  it  will  be  apparent 
(1)  that  the  Court  of  Customs  and  Patent  Appeals  di(jl  not 
in  either  case  determine  or  intend  to  determine  the  i  ssue 
of  priority,  adversely  to  Herthel,  with  respect  to  the  sub¬ 
ject  matter  defined  by  the  claims  now  before  this  Court; 
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and  (2)  that  it  did  not  decide,  nor  intend  to  decide,  that 
the  original  Jenkins  application  disclosed  an  oil  cracking 
process  in  which  an  oil-absorbent  mixture  flows  through 
the  heating  tubes  under  such  conditions  that  a  substan¬ 
tially  uniform  dispersion  of  the  absorbent  is  maintained 
during  the  entire  passage  through  the  heating  tubes.  The 
issues  placed  before  the  Court  in  the  interferences  for  de¬ 
termination  by  it,  and  decided  by  it,  appear  to  have  been 
adequately  reviewed  in  the  summary  of  the  argument  on 
this  point  as  well  as  in  the  review  of  those  decisions  per  se. 

However,  it  is  here  emphasized  that  if  the  answer  to  the 
question  presented  to  this  Court  by  Point  I  is  in  the  nega¬ 
tive,  it  necessarily  follows  that  priority  with  respect  to  the 
claims  now  before  this  Court  could  not  properly  have  been 
adjudicated  in  any  interference  involving  the  Jenkins  ap¬ 
plication.  Thus  the  question  of  controlling  importance  is 
that  presented  as  Point  I. 

Point  III.  The  question  presented  by  this  point  is 
whether  the  Herthel  process  as  defined  in  the  claims  now 
before  the  Court  embodies  a  patentable  advance  over  the 
procedure  originally  disclosed  in  the  Jenkins  application, 
the  latter  having  admittedly  been  conceived  and  reduced 
to  practice  by  Jenkins  prior  to  Herthel’s  conception  and 
reduction  to  practice,  respectively,  of  the  invention  for 
which  patent  protection  is  now  sought. 

The  argument  on  this  point  has  been  largely  covered  in 
the  summary.  It  is  not  clear  that  this  point  was  even 
considered  or  decided  by  the  District  Court,  since  its  ulti¬ 
mate  decision  necessarily  follows  from  its  seventh  finding 
if  that  is  accepted  as  proper.  However,  if  the  answer  to 
the  question  presented  to  this  Court  by  Point  I  is  in  the 
negative,  it  is  difficult  to  conceive  of  any  line  of  reasoning 
that  would  justify  the  grant  of  a  dominating  patent  to 
one  party  (Jenkins)  merely  because  he  recognized  a  par¬ 
ticularly  vexing  problem  (the  problem  of  reducing  the 
thickness  of  carbon  incrustations  and  prolonging  the  oper¬ 
ating  period  of  an  oil  cracking  still),  and  proposed  a  pur¬ 
ported  remedy  which  proved  to  be  no  remedy  at  all,  but 
which  would  deny  to  another  (Herthel)  a  patent  for  a  novel 
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method  of  operating  a  tubular  oil  cracking  still  which  suc¬ 
cessfully  solved  the  very  problem  which  Jenkins  recog¬ 
nized  but  for  which  he  failed  even  to  conceive  an  actual 
workable  remedy  (at  least  until  some  date  long  subsequent 
to  his  filing  date  and  long  subsequent  to  the  date  when 
Herthel  completed  his  invention). 

It  may  well  be  that  Jenkins  is  entitled  to  a  broad  patent 
on  the  use  of  lime  as  an  adsorbent  in  oil  cracking  stills  irre¬ 
spective  of  the  rate  of  circulation  involved,  in  view  of 
his  discovery  that  the  mere  presence  of  lime  in  an  oil  crack¬ 
ing  still  will  soften  the  carbon  incrustations  and  render 
them  easier  to  remove.  Neither  appellant  nor  its  assignor, 
Herthel,  ever  has  denied  the  right  of  Jenkins  to  such  a 
patent.  But  whether  or  not  such  a  right  exists  ha$  no 
bearing  on  the  only  issue  now  before  this  Court;  namely, 
the  right  of  appellant  to  a  patent  on  a  novel  method  of 
operating  an  oil  cracking  still  in  which  absorbents  gen¬ 
erally  are  used  in  a  particular  manner ,  by  virtue  of  which 
a  major  reduction  in  the  thickness  of  carbon  incrustations 
and  a  major  prolongation  of  the  operating  period  are 
achieved. 

We  think  it  is  immaterial  which  pair  of  claims  set  forth 
in  the  amended  complaint  is  allowed.  Appellant  would  be 
satisfied  with  the  allowance  of  claims  14  and  15  of  appli¬ 
cation  Serial  No.  167,716.  These  two  claims  are  identical, 
respectively,  with  claims  16  and  17  which  have  been  al¬ 
lowed  except  in  that  they  define  the  absorbent  generioally 
instead  of  as  fuller’s  earth  specifically.  Both  of  these 
claims  14  and  15  recite  the  absorbent,  its  intimate  admix¬ 
ture  with  the  oil  and  a  rate  of  circulation  adequate  to  pre¬ 
vent  segregation  during  the  entire  passage  through  the 
heating  tubes.  If  the  criticisms  of  the  language  of  these 
claims  14  and  15  made  by  the  Board  of  Appeals  subsequent 
to  the  termination  of  the  interference  proceedings  ai(e  to 
be  accepted  as  valid,  then  we  say  that  each  of  these  suc¬ 
cessive  criticisms  has  been  met  by  the  language  of  the  sev¬ 
eral  other  pairs  of  claims  set  forth  in  the  amended  com¬ 
plaint.  After  all,  patent  claims  must  be  read  in  the  .ight 
of  the  specification  in  which  they  appear,  and,  read  in  this 
light,  it  seems  to  us  that  all  of  these  several  pairs  of  claims 
mean  the  same  thing. 
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Conclusion 

We  respectfully  urge  that  appellant  is  entitled  to  the 
relief  requested  in  the  complaint  and  that  the  District 
Court  should  be  reversed. 

Respectfully  submitted, 

CLARENCE  M.  FISHER, 
Attorney  for  Appellant. 

Raymond  F.  Adams 
Louis  D.  Forward 
George  E.  Faithfull 

Of  Counsel 
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APPENDIX  B 

Representative  Claims  Involved  On  This  Appeal 

Claim  14  op  Serial  No.  167,716 


In  a  continuous  process  for  cracking  high  boiling  hydro¬ 
carbon  oils  for  the  production  of  lower  boiling  hydrocar¬ 
bons  therefrom  wherein  the  oil  to  be  cracked  is  heated  to 
a  cracking  temperature  while  circulating  it  through  heat¬ 
ing  tubes,  the  improvement  which  comprises  admixing  a 
finely  divided  absorbent  material  with  oil  entering  said 
heating  tubes  and  circulating  the  oil  and  absorbent  mate¬ 
rial  through  said  heating  tubes  at  a  rate  adequate  to  main¬ 
tain  the  absorbent  material  in  intimate  admixture  with  the 
oil  and  to  prevent  segregation  of  the  absorbent  material 
during  its  entire  passage  through  said  heating  tubes. 

Claim  1  of  Serial  No.  376,530 

In  a  continuous  process  for  cracking  high  boiling  hydro¬ 
carbon  oils  for  the  production  of  lower  boiling  hydrocar¬ 
bons  therefrom  wherein  the  oil  to  be  cracked  is  heated  at 
a  cracking  temperature  while  flowing  it  through  heating 
tubes,  the  improvement  which  comprises  admixing  a  finely 
divided  absorbent  material  with  oil  entering  said  heating 
tubes  and  maintaining  the  absorbent  material  in  intimate 
admixture  with  the  oil  and  preventing  segregation  of  the 
absorbent  material  during  the  entire  passage  of  the  mixture 
through  said  heating  tubes  by  maintaining  a  rate  of  flow 
through  the  heating  tubes  adequate  to  maintain  this 
condition. 

Claim  1  of  Serial  No.  394,491 

In  a  continuous  process  for  cracking  high  boiling  hydro¬ 
carbon  oils  for  the  production  of  lower  boiling  hydrocar¬ 
bons  therefrom  wherein  the  oil  to  be  cracked  is  heated  at 
a  cracking  temperature  while  flowing  it  through  heating 
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tubes,  the  improvement  which  comprises  admixing  a  finely 
divided  absorbent  material  with  oil  entering  said  heating 
tubes  and  'preventing  segregation  of  the  absorbent  mate¬ 
rial  during  the  entire  passage  of  the  mixture  through  said 
heating  tubes  by  maintaining  a  rate  of  flow  through  said 
heating  tubes  adequate  to  prevent  segregation. 

Claim  3  of  Serial  No.  394,491 

In  a  continuous  process  for  cracking  high  boiling  hydro¬ 
carbon  oils  for  the  production  of  lower  boiling  hydrocar¬ 
bons  therefrom  wherein  the  oil  to  be  cracked  is  heated  at 
a  cracking  temperature  while  flowing  it  through  heating 
tubes,  the  improvement  which  comprises  admixing  a  finely 
ditided  absorbent  material  with  oil  entering  said  heating 
tubes  and  maintaining  the  absorbent  uniformly  dispersed 
through  the  oil  during  the  entire  passage  of  the  mixture 
through  said  heating  tubes  by  maintaining  a  rate  of  flow 
through  the  heating  tubes  adequate  to  maintain  this 
condition. 


APPENDIX  C 

Counts  Involved  In  Interference  60,087 

il.  In  an  oil  cracking  process  in  which  carbon-forming 
material  is  produced,  the  steps  of  charging  into  a  body  of 
oil  subjected  to  cracking  conditions  additional  oil  and  a 
finely  divided  mineral  substance  having  a  characteristic 
adsorptive  action  for  carbon-forming  material;  dispersing 
said  finely  divided  mineral  substance  in  said  body  of  oil; 
withdrawing  from  said  body  of  oil  during  said  process  a 
portion  of  said  oil  and  dispersed  mineral  substance;  the 
amount  of  said  finely  divided  mineral  substance  charged 
into  said  body  of  oil  being  so  regulated  as  to  permit  of  its 
intimate  contact  in  suspension  with  said  carbon-forming 
material. 

2.  The  process  of  converting  a  heavy  petroleum  oil 
into  a  light  one  which  consists  in  circulating  the  heavy 
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oil  in  a  closed  ring,  continuously  heating  a  portion  of  the 
ring,  maintaining  a  pressure  on  the  portion  of  the  ring  so 
heated,  continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  deposi¬ 


tion  of  carbon,  agitating  the  whole  to  maintain  said  nuclei 
in  a  state  of  suspension,  and  withdrawing  residuum  in¬ 
cluding  part  of  said  cracking  agent  with  its  deposited 
carbon. 

3.  The  process  of  converting  a  heavy  petroleum  oil  into 
a  light  one  which  consists  in  circulating  the  heavy  oil  in 
a  closed  ring,  continuously  heating  a  portion  of  the  riijtg, 
maintaining  a  pressure  on  the  portion  of  the  ring,  so 
heated,  continuously  taking  off  light  vapors  from  the  ring, 
continuously  adding  oil  to  the  ring,  continuously  adding  a 
cracking  agent  to  said  ring  to  present  nuclei  for  the  depo¬ 
sition  of  carbon,  agitating  the  whole  to  maintain  said 
nuclei  in  a  state  of  suspension,  and  continuously  withdraw¬ 
ing  residuum  including  part  of  said  cracking  agent  w|th 
its  deposited  carbon. 

Counts  Involved  In  Interference  60,089 

1.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the 
production  of  lighter  hydrocarbon  oils  therefrom  by  dis¬ 
tillation  under  pressure,  the  improvement  comprising  Cir¬ 
culating  a  stream  of  the  oil  from  a  bulk  supply  through 
a  heating  zone  and  back  to  the  bulk  supply,  heating  the 
oil  to  a  cracking  temperature  in  the  heating  zone,  intro¬ 
ducing  finely  divided  fuller’s  earth  into  the  oil  circulat¬ 
ing  from  the  bulk  supply  to  the  heating  zone  at  a  point 
between  the  bulk  supply  and  the  heating  zone,  and  Main¬ 
taining  the  fuller’s  earth  so  introduced  into  the  circulat¬ 
ing  oil  in  intimate  admixture  therewith  during  passage 
through  the  heating  zone. 


2.  In  the  cracking  of  heavy  hydrocarbon  oils  for  the 
production  of  lighter  hydrocarbon  oils  therefrom  by  dis¬ 
tillation  under  pressure,  the  improvement  comprising  sir- 
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culating  a  stream  of  the  oil  from  a  bnlk  supply  through 
a  heating  zone  and  back  to  the  bulk  supply  heating  the 
oil  therein  to  a  cracking  temperature  in  the  heating  zone, 
supplying  fresh  oil  to  the  oil  circulating  from  the  bulk 
supply  to  the  heating  zone  at  a  point  between  the  bulk 
supply  and  the  heating  zone,  introducing  finely  divided 
fuller’s  earth  in  admixture  with  fresh  oil  so  supplied  to 
oil  circulating  from  the  bulk  supply  to  the  heating  zone, 
and  maintaining  the  fuller’s  earth  so  supplied  in  intimate 
admixture  with  the  oil  while  passing  through  the  heating 
zone. 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

- 

Appeal  No.  8479 

Sinclair  Refining  Company,  appellant 

vs. 

Conway  P.  Coe,  Commissioner  of  Patents,  appellee 


APPEAL  FROM  THE  JUDGMENT  OF  THE  DISTRICT  COURT  OF  TEE 
UNITED  STATES  FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  THE  COMMISSIONER  OF  PA1 


INTRODUCTION 

This  is  an  appeal  from  the  judgment  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  (12)1  dis¬ 
missing  appellant’s  complaint  brought  under  the  provisions 
of  Section  4915  R.  S.  (U.  S.  C.  title  35,  sec.  63)  to  authorize  the 
Commissioner  of  Patents  to  issue  to  appellant  a  patent  con¬ 
taining  claims  14  and  15  of  application  No.  167,716,  or  claims 
1  and  2  of  application  No.  376,530  or  claims  1  and  2  or  3  and 
4  of  application  No.  394,491. 

APPELLANT'S  APPLICATIONS 

The  Herthel  applications  here  involved  relate  to  oil 
cracking.  They  disclose  the  idea  of  adding  a  finely  divided  ab¬ 
sorbent  substance  such  as  fuller’s  earth  to  the  oil  circulating 
through  the  heating  tubes  of  an  oil  cracking  still  while  main- 

1The  numbers  in  parentheses  refer  to  pages  of  appellant’s 
appendix. 
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taining  the  velocity  of  circulation  sufficiently  high  to  insure  the 
continuance  of  the  absorbent  in  intimate  admixture  with  the 
oil  during  its  passage  through  the  heating  element.  The  oil 
circulating  through  the  heating  tubes  in  contact  with  the  heated 
tube  walls  accordingly  is  intimately  admixed  with  finely  di¬ 
vided  absorbent  which  selectively  absorbs  the  more  objection¬ 
able  constituents  of  the  cracking  reaction  as  they  are  formed 
and  while  they  are  therefore  in  their  most  active  state.  By  this 
process  the  deposition  of  carbon  on  the  heating  surfaces  of  the 
oil  cracking  still  is  prevented  or  greatly  reduced. 

The  Jenkins  patent 

The  patent  to  Jenkins,  No.  2,167,211,  discloses  an  oil  crack¬ 
ing  method  in  which  an  adsorptive  substance  is  introduced  into 
the  oil  which  circulates  through  the  tubes  of  the  still.  The 
patent  states  that  the  adsorbent  “acts  to  maintain  the  carbon 
particles  or  the  like  in  colloidal  form,  whereby  it  may  be  carried 
away  in  suspended  form  or  the  like.”  It  also  states  that  the 
excess  oil  which  is  supplied  “will  act  as  a  flushing  medium  or 
carrier  for  the  colloidal  or  suspended  particles  of  carbon  and 
other  similar  materials  so  as  to  carry  the  same  off  continually.” 
The  quoted  matter  was  included  in  the  specification  of  the  Jen¬ 
kins  application,  No.  723,144,  on  which  the  patent  issued,  as 
filed. 

APPEALED  CLAIMS 

The  appealed  claims  appear  on  pages  2  to  5,  inclusive,  of 
appellant’s  appendix. 

SUMMARY  OF  ARGUMENT 

1.  The  decision  of  the  Court  of  Customs  and  Patent  Ap¬ 
peals  in  interference  No.  60,087  (102  F.  (2d)  965,  26  C.  C. 
P.  A.  1047)  is  controlling  here  and  cannot  be  collaterally 
attacked. 

2.  In  view  of  that  decision  appellant  is  not  entitled  to  any 
claim  readable  on  the  Jenkins  application  involved  in  that  in¬ 
terference,  unless  it  is  limited  to  the  use  of  fuller’s  earth. 

3.  The  Jenkins  application  as  originally  filed  disclosed  the 
subject  matter  of  the  claims  here  on  appeal  and  the  Court  of 
Customs  and  Patent  Appeals  so  held  in  interference  No.  60,087. 
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4.  Even  if  the  Jenkins  application  did  not  disclose) 
ject  matter  of  the  appealed  claims,  such  claims  wou 


the  sub- 
d  be  un- 
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patentable  to  the  appellants  as  involving  no  invention  over 
what  is  disclosed  in  the  Jenkins  application  and  set  forth  in 
the  counts  of  interference  No.  60,087,  in  which  priority  was 
awarded  to  Jenkins. 

ARGUMENT 

The  present  appeal  involves  three  Herthel  applications  and 
four  groups  of  two  claims  each.  However,  the  disclosures  of 
the  applications  are  identical,  so  far  as  any  issue  raised  here 
is  concerned,  while  the  groups  of  claims  are  offered  in  the  al¬ 
ternative  and  admittedly  all  represent  attempts  to  define  the 
same  idea.  This  idea  is  that  the  rate  of  circulation  in  the  still 
is  such  that  the  absorbent  material,  throughout  its  passage 
through  the  still,  is  maintained  in  “intimate  admixture  with” 
or  “uniformly  dispersed  through”  the  oil  or  that  segregation 
of  the  absorbent  material  from  the  oil  is  prevented.  These 
expressions  all  appear  to  define  the  same  thing,  as  they  are 
intended  to  do,  and  it  is  not  necessary  to  consider  them  in¬ 
dividually.-  It  is  the  idea  just  referred  to  which  is  relied  on 
by  the  appellant  as  rendering  the  appealed  claims  patentable. 

The  rejection  in  this  case  is  based  on  the  proceedings  in 
two  interferences  which  included  one  of  the  Herthel  applica¬ 
tions  here  involved  and  an  application  of  Jenkins,  No.  723,144, 
which  has  now  matured  into  patent  No.  2,167,211.  In  one 
of  these  interferences,  No.  60,087,  which  was  won  by  Jenkins, 
the  absorbent  material  was  defined  broadly;  in  the  other,  No. 
60,089,  which  was  won  by  Herthel,  the  absorbent  material 
was  limited  to  fuller’s  earth.  While  there  were  other  dif¬ 
ferences  in  phraseology  between  the  two  interference  issues, 
it  is  quite  clear  that  Herthel  won  interference  No.  60.089  solely 
because  of  the  limitation  of  its  issue  to  fuller’s  earth.  In  the 
decision  of  the  Court  of  Customs  and  Patent  Appeals,  102  F. 
(2d)  965,  wherein  these  interferences  were  decided,  the  Court, 
in  discussing  the  narrow  interference  No.  60,089  said:  “It  is 
true  that  the  counts  in  this  case  do  not  specify  agitating  the 
mixture  as  do  counts  2  and  3  of  that  interference  (63,087)  but 
the  Jenkins  specification  is  quite  definite  as  to  that  matter  and 
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the  counts  here  are  regarded  by  us  as  having  the  same  status 
in  that  respect  as  count  1  of  that  case.”  The  Court’s  decision 
makes  it  plain  that  Jenkins’  proofs  in  interference  No.  60,089 
were  insufficient  solely  because  he  had  not  used  fuller’s  earth, 
but  another  absorbent  in  his  early  work. 

It  follows  that,  except  as  to  fuller’s  earth,  Jenkins  has  been 
finally  held  to  be  the  prior  inventor  of  all  patentable  subject 
matter  common  to  his  application  and  that  of  Hcrthel,  and 
that  Herthel  is  not  entitled  to  any  claim  which  is  readable  on 
the  Jenkins  application  ( Blackford  v.  Wilder,  28  App.  D.  C. 
535;  Daniels  v.  Coe,  116  F.  (2d)  941;  In  re  Wasserf alien,  54 
App.  D.  C.  367).  In  the  last  cited  case  the  Court  said:  “The 
language  of  the  counts  of  the  interference  differs,  it  is  true 
from  that  of  the  claims  of  the  reissue  application,  nevertheless, 
if  the  interference  applications  disclosed  the  invention  claimed 
in  the  reissue  application,  it  must  be  held  that  the  reissue  claims 
were  involved  and  might  have  been  presented  and  determined 
in  the  interference  proceedings.  The  invention  was  so  dis¬ 
closed  and  it,  therefore,  follows  that  Wasserfallen  was  estopped 
by  the  interference  decision  from  making  the  reissue  claims.” 

The  appellant’s  brief  is  replete  with  references  to  the  testi¬ 
mony  in  the  interferences,  and  it  appears  that  an  attempt  is 
being  made  to  have  this  Court,  in  the  absence  of  Jenkins,  retry 
the  issues  which  were  raised  in  the  interferences  or  at  least,  try 
other  issues  which  could  have  been  but  were  not  raised  therein. 
Such  a  procedure,  of  course,  would  not  be  proper.  As  was  held 
by  this  Court  in  Hemphill  v.  Coe,  74  App.  D.  C.  123,  121  F. 
(2d)  897,  the  remedy  provided  by  R.  S.  4915  is  alternative  to 
that  of  appeal  to  the  Court  of  Customs  and  Patent  Appeals  and 
the  two  are  mutually  exclusive.  In  that  case  the  Court  said: 
“The  remedy  elected  is  conclusive  of  the  issues  raised  and  of 
those  which  might  have  been  raised.  A  party  therefore,  by 
filing  a  second  application  cannot  obtain  a  review  of  questions 
which  were,  or  might  have  been,  determined  on  a  review  relat¬ 
ing  to  the  first.”  Obviously,  any  issue  properly  arising  out  of 
the  testimony  in  the  interferences  could  have  been  determined 
therein,  and  it  follows  that  such  testimony  cannot  properly  be 
considered  here. 

Whether  or  not  the  Court  of  Customs  and  Patent  Appeals 
properly  decided  the  issues  before  it,  and  whether  Herthel  might 
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have  won  in  interference  No.  60,087  if  the  issue  had  been  dif¬ 
ferent,  are  questions  which  cannot  now  be  raised.  Obviously, 
a  new  interference  cannot  now  be  declared  between  Herthel 
and  Jenkins  on  subject  matter  common  to  their  interfering  ap¬ 
plications.  Priority  as  to'all  such  subject  matter  was  finally  de¬ 
termined  by  the  final  adjudication  of  the  interferences  and,  as 
above  pointed  out,  such  adjudication  was  in  favor  of  (Jenkins, 
except  in  the  limited  field  involving  the  use  of  fuller)  s  earth. 
The  present  claims  do  not  lie  in  this  field  and  accordingly,  if 
they  were  readable  on  the  Jenkins  application,  they  ar  5  unpat¬ 


entable  to  Herthel.  This  does  not  appear  to  be  seriously  con¬ 
troverted  by  the  appellant,  whose  brief  is  directed  largely  to  the 
contention  that  the  claims  are  not  so  readable. 


In  considering  whether  the  claims  are  readable  on  the  Jen¬ 
kins  application,  reference  will  be  made  solely  to  the  applica¬ 
tion  as  filed,  in  order  that  there  may  be  no  question  as  to  the 
introduction  of  new  matter  into  the  case  before  the  patent  was 
granted.  It  is  clear  that,  aside  from  the  particular  velocity  of 
circulation,  Jenkins  discloses  everything  that  is  clainjied  here. 
The  only  point  to  be  determined,  therefore,  is  whether  or  not 
Jenkins  discloses  the  use  of  a  rate  of  circulation  which  will 
keep  the  particles  of  carbon  and  absorbent  in  intimatei  mixture 
with  the  oil  or,  in  other  words,  which  will  prevent  them  from 
settling  and  forming  a  coating  on  the  tubes  of  the  still. 

It  is  believed  to  be  clear  that  such  a  rate  of  circulation  is 
disclosed.  Thus,  in  the  last  five  lines  on  page  8  of  the  Jenkins 
application,  as  filed,  it  is  stated  that  “the  oil  is  treated  with  an 
adsorbent  which  acts  to  maintain  the  carbon  particles  or  the 
like  in  colloidal  form,  whereby  it.  may  be  carried  awc^y  in  sus¬ 
pended  form  or  the  like  with  an  excess  amount  of  dil  to  the 
vaporizing  device”  (italics  added),  and  in  the  last  five  lines 
of  page  9  it  is  stated  that  the  excess  oil  which  is  supp  Lied  “will 
act  as  a  flushing  medium  or  carrier  for  the  colloidal  or  suspended 
particles  of  carbon  and  other  similar  materials  so  as  to  carry 
the  same  off  continually.”  These  quotations  seem  to  leave  no 
room  for  doubt  that  the  carbon  and  absorbent  are  held  in  sus¬ 
pension  and  carried  out  because  of  the  velocity  o|f  the  oil 
stream.  Such  a  carrying  out  by  a  high  velocity  current  is  ex¬ 
actly  what  is  meant  by  the  word  “flushing.”  This  process 
would,  of  course,  keep  the  particles  in  “intimate  admixture” 
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with  the  oil  and  would  thus  satisfy  the  language  of  the  claims 
involved  in  this  action. 

Moreover,  the  Court  of  Customs  and  Patent  Appeals,  in  its 
decision  in  interference  No.  60,089,  categorically  held  that  the 
Jenkins  application  does  disclose  a  circulation  which  is  rapid 
enough  to  hold  the  particles  in  suspension.  The  language  of 
.  the  Court  was  as  follows: 

It  will  be  borne  in  mind  that  the  Board’s  decision  in 
this  case  rests  in  part  upon  the  same  basis  as  that  in 
interference  No.  60,087,  supra;  viz,  failure  of  Jenkins 
to  show  use  in  his  experiments  or  disclosure  in  his  ap¬ 
plication,  of  a  circulation  of  the  mixture  of  fuller’s  earth 
and  oil  sufficiently  rapid  to  maintain  the  fuller’s  earth 
in  intimate  admixture  with  the  oil  during  the  passage 
through  the  heating  zone.  For  the  reasons  stated  in  our 
decision  in  that  case,  we  are  not  in  harmony  with  the 
the  Board  upon  that  question.  [Emphasis  added.] 

This  language  appears  to  be  a  definite  ruling  by  the  Court 
that  the  Jenkins  application  does  disclose  a  rate  of  flow  suffi¬ 
cient  to  keep  the  particles  of  absorbent  material  in  intimate 
admixture  with  the  oil,  and  it  is  submitted  that  this  ruling  is 
res  judicata  and  should  dispose  of  the  present  case.  More¬ 
over,  ih  interference  No.  60,089  the  Court  said:  “Hence  we 
hold  that  here,  as  there,  Jenkins  is  entitled  to  his  filing  date  of 
June  30.  1924  for  reduction  to  practice,  but  no  earlier  date 
can  be  awarded  him.”  This  is  a  holding  that  the  Jenkins  ap¬ 
plication,  as  filed,  contained  a  proper  basis  for  the  counts  of 
interference  No.  60,089,  since,  otherwise,  it  could  not  constitute 
a  reduction  to  practice  of  their  subject  matter.  Each  of  these 
counts  contains  the  statement  that  the  absorbent  material  is 
maintained  in  intimate  admixture  with  the  oil  during  passage 
through  the  heating  zone,  and  it  follows  that  any  contention 
that  this  is  not  disclosed  in  the  Jenkins  application  is  a  col¬ 
lateral  attack  on  the  decision  of  the  Court  of  Customs  and 
Patent  Appeals. 

It  has  thus  been  determined  that  Jenkins  dislosed  a  sys¬ 
tem  in  which  the  oil  was  circulated  through  the  tubes  and  was 


maintained  in  intimate  admixture  with  absorbent  particles  dur¬ 
ing  the  passage  through  the  tubes.  The  claims  which  the  Court 
of  Customs  and  Patent  Appeals  held  readable  on  the  Jenkins 
application  do  not  state,  as  the  appealed  claims  do,  that  the  ad¬ 
mixture  is  maintained  by  the  rate  of  circulation.  However, 
Jenkins  later  separates  the  particles  from  the  oil  by  sedimenta¬ 
tion,  which  makes  it  clear  that  they  would  be  deposited  in  the 
tubes,  if  the  oil  were  at  rest.  Accordingly,  it  is  necessarily  the 
rate  of  circulation  which  maintains  the  admixture  and  the 
holding  that  the  Jenkins  application  supports  the  counts  of 
interference  No.  60,089  is  tantamount  to  a  holding  that  it  will 
also  support  the  appealed  claims. 

It  thus  appears  that  the  Jenkins  application,  as  pled,  dis¬ 
closed  the  subject  matter  of  the  claims  here  involved!  that  the 
Court  of  Customs  and  Patent  Appeals  has  so  held  and  that  the 
appellant  is  precluded  by  this  holding.  The  claims,  therefore, 
could  have  been  included  in  the  interference  issues  and,  since 
the  plaintiff  did  not  take  the  proper  steps  to  include  them,  he  is 
bound  by  the  adverse  decision  in  the  interference  and  cannot 
now  obtain  their  allowance. 

Moreover,  even  assuming  that  Jenkins  does  not  disclose  the 
rapid  circulation  set  forth  in  the  appellant’s  claims,  such  claims 
could  not  be  allowed  unless  they  define  invention  oyer  the  in¬ 
vention  defined  in  the  counts  of  interference  No.  60,087  and 
over  what  Jenkins  does  disclose  or,  in  other  words,  urjiless  it  re¬ 
quired  invention  to  speed  up  the  circulation  to  the  point  where 
deposition  of  carbon  and  absorbent  would  be  prevented.  It 
seems  obvious  that  no  invention  was  involved  in  this  idea. 
It  is  well  known  that  a  high  velocity  current  will  carry  away 
particles  which  would  be  dropped  by  a  slower  one,  and  the 
flushing  of  conduits  of  various  kinds  by  a  high  speed  liquid 
current  is  conventional.  Accordingly,  if  it  were  found  that  the 
absorbent  and  carbon  were  being  deposited  to  an  objectionable 
extent  in  the  Jenkins  system,  it  would  be  a  natural  apd  obvious 
thing  to  speed  up  the  oil  flow  to  take  them  out.  This  was  con¬ 
ceded  by  plaintiff’s  witness  Smith  and  it  is  also  significant  that, 
according  to  Smith’s  testimony  the  increasing  of  the  current 
speed  was  the  expedient  actually  tried  when  it  was  desired  to 
lessen  deposition  in  the  tubes  of  the  Jenkins  still.  Accordingly. 


it  is  thought  that  the  appellant  should  not  be  allowed  claims 
which,  if  they  distinguish  over  Jenkins  and  the  issue  of  inter- 
-  ference  No.  60,087  at  all,  do  so  only  on  the  basis  of  this  obvious 
expedient. 

The  testimony  of  the  appellant’s  witness,  Smith,  was  ap¬ 
parently  designed  to  show  that,  in  the  early  work  with  the 
still  relied  on  by  Jenkins  in  the  interferences,  the  particles  were 
not  held  in  suspension  by  or  admixture  with  the  oil.  Such 
testimony  is  clearly  at  variance  with  the  conclusion  reached  by 
the  Court  of  Customs  and  Patent  Appeals,  and  should  not,  it  is 
submitted,  be  considered.  However,  it  is  immaterial  what  was 
or  was  not  done  with  the  still  referred  to  since  the  Jenkins 
application  clearly  discloses  the  keeping  of  the  particles  in 
suspension  by  a  rapid  current  and  the  matter  is  thus  res  judicata 
t  by  reason  of  the  interference  decisions,  regardless  of  what  the 
Jenkins  proofs  showed.  Those  proofs  cannot  be  attacked  here. 
If  the  appellant  considered  his  present  claims  to  be  patentable 
then  since  they  are  readable  on  the  Jenkins  application,  he 
should  have  presented  them  for  inclusion  in  interference  with 
Jenkins.  Having  failed  to  do  this,  he  is  estopped  to  assert 
these  claims  now. 

CONCLUSION 

It  is  submitted  that  the  claims  here  involved  are  readable 
on  the  Jenkins  application  as  filed,  that  the  fact  that  they 
are  so  readable  is  res  judicata  and  that  priority  of  invention 
as  to  the  subject  matter  of  these  claims  is  res  judicata  against 
Herthel.  It  is  further  submitted  that,  even  if  it  be  held  that 
the  Jenkins  application  does  not  support  the  appealed  claims, 
they  are  clearly  unpatentable  over  the  disclosure  of  that  applica¬ 
tion  and  over  the  subject  matter  of  the  claims  awarded  to 
Jenkins  in  interference  No.  60,087.  The  decision  of  the  lower 
court  dismissing  the  complaint  was,  therefore,  proper. 

Respectfully  submitted. 

W.  W.  Cochran, 

Solicitor,  U.  S.  Patent  Office, 

Attorney  jor  Appellee. 
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